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SHORT  ABSTRACT  OF  THE  NATURE  OF  THE  INVENTION, 


AND  OF  THE  POINTS  DECIDED. 


Names  of  Caaea. 


A. 

Abbott  V,  Williams  et  als. 


This  patent  was  originally  granted  to 
the  defendant,  Mr.  Williama,  and  assigned 
to  the  plaintiff.  The  invention  consisted 
of  causing  hair,  or  other  fibres,  separate 
or  mixed,  to  be  spread  out  in  an  even 
manner  on  to  a  travelling  endless  surface 
of  wire -cloth,  such  endless  doth,  with  the 
fibres  spread  thereon,  meeting  with  a 
second  endless  cloth  in  such  manner, 
that  the  layer  of  fibre  became  enclosed 
between  the  two  endless  wire-cloths,  and 
in  this  state  the  fibres  were  passed  into 
and  impregnated  with  melted  pitch,  tar, 
or  other  cement;  the  fibres  so  between 
the  wire-cloths  were  then  pressed  be- 
tween pressing-rollers,  and  tne  excess  of 
adhesive  matter  was  expressed  therefrom. 
By  these  means  the  fibres  were  made 
into  a  continuous  sheet,  and  capable  of 
being  used  for  the  sheathing  of  ships, 
and  a  variety  of  other  purposes,  lor 
which  felt  had  been  previously  used. 
The  defendant  took  out  another  patent, 
and  proceeded  to  work  thereon.  The 
process  consisted  of  throwing  fibres  into 
a  chamber,  in  one  part  of  which  there 
was  a  cylinder  covered  with  wire-cloth, 
and  from  which  the  air  was  withdrawn, 
to  produce  a  partial  vacuum, — so  that 
the  fibres,  by  the  rush  of  air  to  and 
through  the  cylinder,  were  carried 
against  the  surface  of  the  cylinder,  a 
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possession  of  bis  patent,  the  Court  will 
not  disturb  tbe  title  tberetu,  but  eive 
credit  to  it  till  tbe  patentee  bas  bad  an 
opportunity  of  establisbing  bis  right  at 
law.  I  cannot  acquiesce  in  the  state- 
ment at  the  bar,  that  the  Court  ffives  up 
all  protection  to  the  plaintiff  wbere  an 
action  bas  been  directed  to  be  brought 
by  him  to  prove  his  right,  although  it 
might  have  been  reasonable,  when  the 
de^ndaut  was  restrained  from  infring- 
ing the  patent,  to  compel  tbe  plaintiff  to 
proceed  as  quickly  as  possible  to  try  his 
right  at  law,  yet  the  Court  ought  not  to 
place  tbe  pluntiff  at  risk  and  inconve- 
nience if  tbe  defendaut  bad  conducted 
himself  in  such  manner  as  to  have 
cauKcd  tbe  pressure  complained  of.  The 
plaintiff  had  enjoyed  nis  patent  six 
years  before  the  injunction  was  granted ; 
the  defendant  acquiesces  in  tbe  injunc- 
tion granted  for  a  further  period  of  six- 
teen months,  and  if  the  defendant  had 
not  been  guiltv  of  delay,  the  plaintiff 
might  have  baa  reasonable  time. 

His  Lordship  retained  the  injunction, 
and  refused,  under  the  circumstances, 
to  direct  a  trial  to  be  bad  in  Devonshire 
at  the  next  assizes. 

Bleaden,  Galloway,  et  al.  v.      ... 


Bodmer's  Patent,  in  re 

The  patentee  applied,  by  petition,  to 
extend  the  period  for  which  tbe  letters 
patent  were  granted  in  1824.  The  peti- 
tion was  presented  in  May,  1838,  and  a 
caveat  bad  been  entered.  Their  Lord- 
ships appointed  August  17,  1838,  for 
bearing  the  petition,  on  which  day  a 
sufficient  number  of  their  Lordships 
did  not  meet  to  form  a  Court,  and 
November  the  28th  was  next  appointed  : 
and  the  Attorney-General  (Sir  J.  Camp- 
bell) objected,  on  the  part  of  the  Crown, 
that  the  letters  patent  had  expired. 
Their  Lordships  were  of  opinion,  that 
the  words  "prosecuted  with  effect  before 
the  expiration  of  the  term  originally 
granted  in  such  letters  patent,"  required 
something  more  to  be  done  than  tbe 
presentation  of  a  petition.  The  applica- 
tion was  refused. 

Boulnois  V,  Mackenzie 

In  this  case  the  defendant  filed  notice 
of  objections  in  tbe  language  of  the 
pleas,  and  an  application  was  made  to 
a  Judge  in  chambers  for  further  and 
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better  objections;  and  his  Lordship  di- 
rected the  defendant  to  give  further 
objectioniL  stating  the  names  and  aci- 
dresses  of  the  persons  who  had  pre- 
viously used  the  invention,  and  also  the 
parts  of  the  specification  which  were 
said  to  be  insufficient  The  defendant 
gave  further  objections,  setting  forth  the 
parts  of  the  specification  which  were 
msuffident,  ana  the  name  and  address 
of  one  person  who  had  previously  used 
the  invention.  Application  was  made  to 
the  Court  to  dismiss  the  rule  of  the 
Judge  in  chambers,  and  to  retain  the 
objections  as  first  given.  The  rule  was 
made  absolute  to  rescind  his  Lordship's 
order,  so  far  as  it  required  the  names 
and  addresses  of  the  parties  wiio  were 
said  to  have  used  the  invention  before 
the  date  of  the  patent. 


C. 
Chanter  v,  Leese  et  als. 


The  parties  in  this  case  had  entered 
into  an  agreement,  reciting  that  the 
plaintiff  was  possessed  of  several  pa- 
tents, and  it  was  agreed,  for  the  consi- 
deration mentioned,  that  the  defendants 
should  have  the  exclusive  right  in  the 
patents,  except  as  to  certain  towns,  the 
defendants  paying  400/.  per  annum,  and 
5«.  per  horse-power,  for  all  builers  made 
or  fitted  according  to  the  patents,  and 
other  payments  were  to  be  made  under 
some  of'the  patents-  The  action  was 
for  200/.  for  the  first  half-year.  The 
declaration  set  out  the  agreement,  the 
breach  being  the  non-payment  of  the 
200/.  The  defeodanto  pleaded,  that  the 
invention  for  boilers  was  not  new  at  the 
granting  of  the  patent,  and  that  the 
invention  for  furnaces  was  not  in7ented 
bv  the  patentee.  To  these  pleas  the 
pudn tiff  demurred  specially,  because  the 
pleas  did  not  answer  the  whole  of  the 
first  count,  and  that  the  matter,  if  true, 
only  tended  to  invalidate  part  of  the 
patents.  Their  Lordships  ruled  that 
there  having  been  no  acceptance  or  use 
by  the  defendants,  the  pleas  were  good, 
and  avoided  the  whole  contract. 


Cornish  and  Sievier  v.  Keene  et  al.    . 

This  patent  was  for  a  manufacture  of 
three  descriptions  of  elastic  fttbrics,  by 
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peculiar  modes  of  weaving  when  yams 
of  india-rubber  were  used.  The  defend- 
ants were  said  to  have  infringed  one 
wherein  it  was  claimed  to  make  elastic 
webs  by  combining  covered  elastic 
threads  and  non-elastic  threads  in  the 
same  plane,  the  effect  being,  that  the 
non-elastic  threads  restrained  the  extent 
of  elasticity  of  the  elastic  threads,  and 
lighter  elastic  fabrics  could  be  made 
than  when  using  all  elastic  yams  in 
the  warp.  £?idence  was  given,  on  the 
part  of  the  defendants,  of  several  in- 
stances of  previous  making  and  using 
like  descriptions  of  manufactures  by 
other  parties.  His  Lordship,  in  summing 
up,  said, — **  Now  it  will  be  a  question  for 
you  gentlemen  to  say,  wb^her,  upon 
the  evidence  which  you  have  heard, 
you  are  satisfied  that  the  invention 
was  or  was  not  in  use  and  operation 
at  the  time  the  letters  patent  were 
granted?  It  is  obvious  that  there  are 
certain  limits  to  that  question;  the 
bringing  it  within  that  precise  descrip- 
tion which  I  have  just  given,  must  de- 
pend upon  the  particular  facts  that  are 
brought  before  a  jury.  A  man  may  make 
experiments  in  his  own  closet  for  the 
purpose  of  improving  anv  art  or  manu- 
facture in  public  use :  if  be  makes  these 
experiments  and  never  communicates 
them  to  the  world,  and  lays  them  by  as 
forgotten  things,  another  person  who 
has  made  the  same  experiments,  or  has 
gone  a  little  further,  or  is  satisfied  with 
the  experiments,  may  take  out  a  patent 
and  protect  himself  m  the  privUege  of 
the  sole  making  of  the  article  for  four- 
teen years ;  andf  it  will  be  no  answer  to 
him  to  say  that  other  persons  before 
him  made  the  same  experiments,  and 
therefore  that  he  was  not  the  first  dis- 
coverer of  it;  because  there  may  be 
many  discoverers  starting  at  the  same 
time,  rivals  that  may  be  running  on  the 
same  road  at  the  same  time,  and  the  fintt 
which  comes  to  the  Crown  and  takes  out 
a  patent,  it  not  being  generally  known 
to  the  public,  is  the  man  who  has  a  right 
to  clothe  himself  with  the  authority  of 
the  patent  and  ei\}oy  its  benefits.  That 
would  be  an  extreme  case  on  the  one 
side,  but  if  the  evidence  that  is  brought 
in  any  case,  when  properly  considered, 
classes  Itself  under  the  aescription  of  ex- 
periments only,  and  unsuccessful  expe- 
riments, that  would  be  no  answer  to  the 
validity  of  the  patent.  On  the  other 
hand,  the  use  of  an  article  may  be  to 
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general  as  to  be  almost  universal.  In  a 
case  like  that  you  can  hardly  suppose 
that  any  one  would  incur  the  expense 
and  trouble  of  taking  out  a  patent  That 
would  be  a  case  where  all  mankind  would 
saT,  '  You  have  no  right  to  step  in  and 
taxe  that  which  is  almost  in  universal 
use;  for  that  is,  in  fact,  to  create  a 
monopoly  to  yourself  in  this  article,  with- 
out either  ^ving  the  benefit  to  the  world 
of  a  new  discovery,  or  the  personal  right 
to  the  value  of  the  patent  to  which  you 
would  be  entitled  from  your  ingenuity 
and  from  your  application.'  Therefore 
it  must  be  between  those  two  (if  I  may 
so  call  it)  limits  that  cases  will  range 
themselves  in  evidence ;  and  it  mu4  be 
for  a  jury  to  say  whether,  supposing 
those  points  to  be  out  of  the  question  in 
any  particular  case,  evidence  which  has 
been  brought  before  them  convinces 
them  to  their  understandings  that  the 
suliiect  of  the  patent  was  in  public  use 
ana  operation  at  that  time, — at  the  time 
wheo  the  patent  itself  was  granted  by 
the  Ckt>wn.  If  it  was  in  public  use  and 
operation  then,  the  patent  is  a  void 
patent,  and  amounts  to  a  monopoly;  if 
It  was  not,  the  patent  stands  good.  Now, 
gentlemen,  jrou  will  have  to  apply  your 
understanding  to-day  to  the  e^dence  in 
this  case,  which  is  in  many  parts  contra- 
dictory,— in  order  to  see  whether  you 
bring  the  case  within  the  one  or  the 
other  of  these  two  descriptions,  and 
whether  this  patent  is  or  not  a  new  in- 
vention." 

The  jnry  found  a  verdict  for  the  plain- 
tiffs. Subsequently  a  rule  was  obtained 
to  enter  a  nonsuit ;  for  a  new  trial,  the 
verdict  being  against  evidence,  and  by 
reason  of  the  discovery  of  new  evidence ; 
also  for  misdirection.  The  new  evidence 
consisted  of  a  specification  of  a  previous 
patent.  The  specification  now  relied  on 
bad,  however,  been  enrolled  subsequent 
to  the  sealing  of  the  plaintifis'  patent. 

Their  Lordships  held  as  follows :— The 
invention  claimed  consisted  of  combining 
covered  elastic  strands  and  non-elastic 
strands  in  the  same  plane  j  by  thus  com- 
bining the  strands  of  india-rubber  with 
yams  of  cotton-flax  and  other  non-elastic 
material  the  patentee  was  enabled  to 
produce  a  cloth  which  should  afibrd  any 
degree  of  elastic  pressure  according  to 
the  proportions  of  the  elastic  and  non- 
elastic  materials.  Now,  the  first  obiection 
made  to  the  patent  so  described  is,  that 
the  invention  is  not  the  subject-naatter 
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of  a  patent;  that  it  is  Doither  a  new 
manufacture  nor  an  iinj>rovementof  any 
old  manufacture,  but  is  merely  the  ap- 
plication of  a  koown  material  in  a  known 
manner  to  a  purpose  known  before.  The 
Question,  therefore,  as  to  this  point,  is, 
does  it  come  under  the  description  of 
^  any  manner  of  new  manufacture  ?  " — 
which  are  the  terms  employed  in  the 
statute  of  James.  That  it  is  a  manufac- 
ture can  admit  of  no  doubt ;  it  is  a  ven- 
dible article,  produced  by  the  art  and 
hand  of  mao ;  and  of  all  the  instances 
that  would  occur  to  the  mind  when  in- 
quiring  into  the  meaning  of  the  terms 
employed  in  the  statute,  perhaps  the  very 
readiest  would  be  that  of  somd  &bric  or 
texture  of  cloth.  Whether  it  is  new  or 
not,  or  whether  it  is  an  improvement  of 
an  old  manufacture,  was  one  of  the  ques- 
tions for  the  jury  upon  the  evidencft 
before  them.  The  materials^  indeed,  are 
old,  and  have  heen  used  before,  but  the 
combination  is  alleged  to  be.  and,  if  the 
jtirv  are  right  in  their  finding,  is  new, 
and  the  result  or  production  equally  so. 
The  use  of  clastic  threads,  or  strands  of 
india-rubber,  previonslv  covered  with 
filaments  wound  round  tnem,  was  known 
before ;  the  use  of  yarns,  or  other  non- 
elastic  material,  was  also  known  before ; 
but  the  placing  them  alternately,  side 
by  side,  together  as  a  warp,  and  com- 
bining them  by  means  of  weft,  appears 
to  be  new.  It  is  a  web  combining  the 
two  qualities  of  great  elasticity  and  a 
limit  thereto. 

Their  Lordships  thought  that,  the  evi- 
dence on  both  sides  bavins  been  care- 
fully listened  to  and  weighed  by  the  jury, 
there  was  no  reason  to  disturo  the  ver- 
dict 

Their  Lordships  also  said,  with  regard 
to  the  third  ground  upon  which  the  rule 
niii  was  granted,  viz.,  that  since  the  trial 
the  defendants  have  discovered  a  patent 
taken  out  by  one  Desgrand,  the  patent 
being  sealed  in  November,  18.32,— We 
think  it  sufficient  to  observe,  that  this 
specification  was  not  enrolled  till  May, 
1833;  whereas  the  article  made  under 
the  plaintiffs'  patent  was  publicly  made 
and  sold  in  tne  London  market,  to  a 
very  large  extent,  in  March  and  April  of 
the  same  year.  And,  although  the  speci- 
fication of  Sievier's  patent  was  not  en- 
rolled till  July,  iai3,  we  think  the  mere 
fact  of  the  enrolment  of  Desgrand's  spe- 
cification (after  the  plaintifli*  patent 
was  sealed  and  his  discovery  known  in 
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the  market)  does  Dot  of  itself  alone 
afford  any  proof  whatever  of  the  waut  of 
novelt]r  in  the  manofiEictare  made  under 
the  pUuntiffs*  patent.— Rnle  discharged. 


Crane  v.  Price  et  als. 


This  patent  was  taken  for  improve- 
ments in  the  manufactnre  of  iron,  and 
the  claim  to  invention  consisted  of  the 
use  of  hot-blast  in  combination  with 
anthracite  or  stone-coal,  tlie  specifica- 
tion disclaiming  the  use  of  hot- blast 
separately,  and  also  the  separate  use  of 
anthracite  or  stone-coal.  The  use  of 
hot-blast  was  claimed  generally  by  Mr. 
Neilson  under  a  previous  patent,  and  tlie 
plaintiff,  on  taking  his  patent,  obtained 
a  license  from  Mr.  rleils9n  for  the  use  of 
hot-blast  The  defendants  had  also  a 
license  from  Mr.  Neilson,  and  had  long 
been  making  iron  by  the  use  of  coke  of 
bituminous  coal  subsequent  to  the  grant- 
ing of  the  plaintiff's  patent  The  defend- 
ants proceeded  to  use  one- third  anthracite 
and  two-thirds  coke  of  bituminous  coal 
in  combination  with  hot-blast  For  the 
defendants  it  was  contended,  that  a 
patent  could  not  be  valid  which  required 
the  use  of  another  patent ;  and  that  the 
combination  of  anthracite,  or  stone-coal, 
with  hot-blast  in  making  iron  was  no 
manner  of  new  manufacture.  At  the 
trial  a  verdict  was  taken  for  the  plaintiff 
on  the  evidence  given,  subject  to  the 
questions  being  argued  before  the  Court 
as  a  special  case. 

Their  Lordships  held,  that  if  tbe  result 

E reduced  by  such  a  combination  (hot- 
last  and  anthracite)  is  either  a  new 
article,  or  a  better  article,  or  a  cheaper 
article  to  the  public,  than  that  produced 
before  by  the  old  method,  that  such  a 
combination  is  an  invention  or  manufac- 
ture intended  by  the  statute.  {The  King  v. 
Wheeler;  Hill  v.  Thompson,)  There  are 
numerous  instances  of  patents  which 
haye  been  granted  where  the  iuvcntion 
consisted  in  no  more  than  in  the  use  of 
things  already  known,  and  acting  with 
them  in  a  manner  idready  known,  and 
producing  effects  already  known,  but 
producing  those  effects  so  as  to  be  more 
economically  or  beneficially  enjoyed  by 
the  public.  {Hall  v.  Boot ;  Deroene  v.  Fair- 
rie;  Hill  v.  Thoffmeon;  Rex  v.  Daniell.) 
It  was  objectea,  in  the  coarse  of  the 
argument,  that  the  quantity  or  degree  of 
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invention  was  so  small  that  it  could  not 
become  the  sabject-matter  of  a  patent. 
But  we  think,  if  it  were  necessary  to 
consider  the  labour,  pains,  and  expense 
incurred  by  the  plaintiff  in  bringing  his 
discovery  to  perfection,  that  there  is 
evidence  in  this  cause  tbat  the  expense 
was  considerable  and  the  experiments 
numerous.  But,  in  point  of  law,  the 
labour,  thought,  or  experiments,  and  the 
expenditure  of  mone^,  are  not  the  essen- 
tiai  grounds  of  consideration  on  which 
the  question  whether  the  invention  is  or 
is  not  the  subject-matter  of  a  patent 
ought  to  depend ;  for  if  the  invention  be 
new,  and  useful  to  the  public,  it  is  not 
material  whether  it  be  the  result  of  long 
experiments  and  profound  research,  or 
whether  by  some  sudden  and  lucky 
thought  or  mere  accidental  discovery. 
As  to  the  first  issue,  namely,  whether 
the  defendants  have  infringed  the  patent, 
we  think  it  clearly  appears  on  tne  evi- 
dence, that  the  defendants  have  used, 
either  in  part  or  in  the  whole,  the  com- 
bination oescribed  in  the  specification. 

Now,  it  is  further  argued,  that  in  point 
of  law  no  patent  can  be  taken  out  which 
includes  the  subject-matter  of  a  patent 
still  running,  or  in  force.  No  authority 
was  cited  to  support  this  proposition : 
and  the  case,  which  was  before  Lord 
Tenterden,  and  in  which  he  held,  that 
where  an  action  was  brought  for  an  in- 
fringement of  improvements  in  a  former 
patent  granted  to  another  person,  and 
still  in  force,  that  the  plaintiff  must  pro- 
duce the  former  patent  and  specification. 
That,  at  least,  affords  a  strong  inference 
that  the  second  patent  was  good.  (Lewi» 
V.  DatfiM,)  The  case  of  Harmer  v.  PUt^ 
is  a  clear  authority  on  the  same  pomt, 
and  upon  reason  and  principle  there 
appears  to  be  no  objection.  The  new 
patent,  after  the  expiratioa  of  the  old 
one,  will  be  free  from  every  objection ; 
and,  whilst  the  former  exists,  the  new 

E stent  can  be  le^ly  used  by  the  public 
y  procuring  a  license  from  Neilson,  or 
by  purchasing  the  apparatus  from  him 
or  some  of  his  agents ;  and  the  proba- 
bility of  the  refusal  of  a  license  to  any 
one  applying  for  It  Is  so  extremel  v  remote, 
that  It  cannot  enter  into  consldemtMRi 
as  a  ground  of  legal  objection.~Jodg- 
ment  fur  the  plaintiff. 

Crofts  V.  Peach  et  ol 

An  application  was  made  on  bahaif  of 
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the  defendants  in  an  action  for  iofringvig 
a  patent  teken  by  the  plaintiff  for  im- 
provements in  the  manufieM^ttre  of  laoe, 
that  the  plaintiff  should  hand  over  to  the 
defendants  specimens  of  the  laoe  made 
by  the  plaintiff's  machine,  in  order  to 
enable  the  defendants'  witnesses  to  show 
that  it  was  old,  and  also  that  that  made 
by  the  defendants  was  not  like  the  plain- 
tin  *s  manufacture. 

Chi^  Justice  Tliuia/.— The  effect  of  this 
applideition  is  to  ascertain  the  eyidence 
which  the  plaintiff  will  produce  at  the 
trial.  The  defendants  may  plead  that 
the  invention  is  not  new,  if  tnat  be  the 
£sct  The  specification  gives  the  neces- 
sary information. 


Curtis  et  als.  v.  Cutts 


In  this  case  an  injunction  had  been 
granted  by  the  Vice-Chancellor,  who 
refused  to  dissolve  the  same  on  the 
coming  in  of  the  answer.  The  defendant 
appealed  from  the  decision.  The  bill  did 
not  set  out  with  any  clearness  what  had 
been  done  by  the  defendant,  but  generally 
stated  that  ne  had  infringe<l  the  patent. 

The  Lord  Chancellor.— The  bill  does 
not  state  such  a  case  as  to  justify  the 
granting  of  an  injunction;  but  the  an- 
swer does  state  that  which,  if  stated  in 
the  bill,  would  have  entitled  the  plain- 
tiffii  to  an  injunction  as  regards  their 
title.  There  are,  however,  other  state- 
ments contained  in  the  answer  which 
throw  doubt  on  the  right  of  the  plain- 
tiffs to  the  iniunction  prayed  by  them. 
The  answer  disputes  the  validity  of  the 
patent,  and  states  that  the  invention  is 
not  new,  and  that  the  specification  is 
imperfect.     On   the   other   hand,   the 

Iilamtiffs  contend  that  there  has  been  a 
ong  possession  and  enjoyment  under 
the  letters  patent  of  1825.  This  Court 
gives  credit,  no  doubt,  to  Ions  enjoyment 
under  the  letters  patent,  until  it  is  proved 
that  they  are  bad;  but  then  there  must 
be  not  only  enjoyment,  but  exclusive 
enjoyment  undor  them.  The  question 
is,  wnether  in  this  answer  such  a  case  is 
admitted.  The  answer  states,  that  the 
plaintiff,  Parr,  when  not  interested  in 
the  patent,  had  made  a  machine  upon 
the  principle  claimed  by  the  letters 
patent,  and  insisted  that  the  letters 
patent  were  not  new.  The  defendant 
shows  that,  by  the  exercise  by  the  plain- 
tiff, Pkrr,  when  not  interested  in  the 
letters  patent,  and  by  the  defendant  since, 
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is  inconsistent  with  tbe  ezclnsive  right 
of  the  plaintiflfs ;  and  not  only  negatiTet 
exclusive  enjoyment  b^  Dyer  (the  pa- 
tentee) and  the  plaintifls,  bat  shows  tnat 
the  title  of  the  plaintifis  was  disputed  by 
the  very  party  who  now  sets  op  exclu- 
sive enjoyment.  If  the  difficulty  bad  been 
only  the  senerality  of  the  statement  in 
the  bill,  1  should  have  supported  the 
letters  patent;  but  the  allegations  in  the 
answer  negative  the  exclusive  enjoyment 
claimed  by  the  plaintiflfs. 

His  Lordship  dissolved  the  iniunction, 
giving  the  plaintiflfs  liberty  to  bring  an 
action,  or  to  make  a  new  application  in 
another  case,  as  there  was  no  doubt 
from  tlie  answer  that  the  defendant  was 
infringing  the  patent. — Costs  reserved. 


Cutler's  Patent,  in  re 

This  was  a  petition  to  the  Lord  Chan- 
cellor, ttiat  letters  patent  should  pass 
the  great  seal,  notwithstanding  a  caveat 
had  been  lodged  against  it  His  Lord- 
ship referred  the  petition  back  to  the 
Attorney-General,  who,  on  hearing  the 
parties,  decided  that  the  inventions  were 
not  similar;  and  the  Attorney-General 
stated  that  he  would  so  report  to  the 
Lord  Chancellor.  But  the  opposing  par- 
ties requested  a  further  hearing,  in  order 
that  they  might  have  an  opportunity  of 
showing  that  the  petitioner's  invention 
was  oldL  Mr.  Attorney-General  eranted 
the  further  hearing,  and  reported  to  the 
Lord  Chancellor  that  the  petitioner's 
invention  was  old.  On  this  decision  an 
application  was  made  to  the  Lonl  Chan- 
cellor to  seal  the  patent  His  Lordship 
examined  the  invention,  and  also  that 
said  to  l>e  similar  to  it,  and  which  had 
induced  the  Attorney-General  to  report 
that  the  invention  was  old;  and  his 
Lordship  directed  the  patent  to  be  sealed, 
and  the  opposing  parties  to  pay  the 
costs. 

Cutts,  Curtis  et  als.,  v 


D. 
Dewick  et  al.,  Fisher  v. 
Downton's  Patent^  in  re 


This  was  an  application  by  the  widow 
of  the  patentee  to  extend  the  term  of 
letters  patent,  and  their  Lordshipe  re- 
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ported  in  favour  of  extendiQ^.Uiejp^ciod 
for  which  the  letters  pateii^  naa  beea 
granted.  Applicatioii  waa  uip  o^^sde  that, 
their  Lordships  should  allow  costs  aa 
against  the  opposing  party,  which  was 
granted ;  their  Lordships  remarking,  that 
the  Attorney- General  appeared  for  the 
Crown  and  the  public. 


£. 


Erard's  Patent,  in  re 

This  was  an  application  under  the 
statute,  that  the  term  of  the  letters 
patent  granted  to  the  petitioner  might  be 
extended. 

This  was  the  first  application  under 
the  statute.  The  patent  was  extended 
for  a  further  term  of  seven  years.  And 
their  Lordships,  in  giving  judgment, 
said,  "  That  in  all  such  cases  their  Lord- 
ships would  require  a  strong  case  of 
hardship  to  be  made  out,  as  well  as  a 
strong  case  upon  the  utility  of  the  in- 
▼entiou." 

Everington  et  a]s.>  Macintosh  et  als.  r. 


F. 


Few  V.  Guppy 


In  this  case  proceedings  were  pend- 
ing in  Chanceiy  against  the  defendant 
for  infringement,  who  filed  a  cross 
bill,  setting  forth  that  the  patent  was 
held  in  trust  by  the  plaintiff  for  more 
than  five  persons,  and  that  the  patent 
was  void.  The  bill  set  out  certain  deeds, 
and  alleged  that,  if  all  deeds,  papers, 
books,  and  documents,  relating  to  the 
trust  were  examined,  it  would  be  found 
that  the  patent  was  void,  by  reason  of  it 
being  held  in  trust  for  more  than  five 
pmuns.  The  answer  of  Mr.  Few  ad- 
mitted the  possession  of  many  books, 
letters,  and  papers,  partly  handed  to 
him  as  solicitor,  and  others  relating  to 
different  inventions  and  other  private 
matters.  The  Vice- Chancellor  held  that 
the  deeds,  agreements,  and  licenses, 
should  be  produced;  but  that  other 
documents,  in  which  other  persons  might 
be  Interested,  ought  not  to  be  produced. 
On  appeal  from  this  decision  the  Lord 
Chancellor  directed  that  all  those  docu- 
ments which  related  to  the  assignments 
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and  licenses  should  be  produced,  the 
cross  bill,  as  worded,  not  calling  for  any- 
thing beyond  what  related  to  the  assign- 
ment and  licenses.  In  the  course  of  soMe- 
quent  proceedings  application  was  made 
for  leave  to  file  another  bill  for  further 
discoveries,  which  the  Court  allowed. 

Fisher  v.  Dewick  et  al 

Application  was  made  in  this  case, 
that  the  defendants  should  give  further 
and  better  objections.  The  Court  held, 
that  where  a  defendant  states  that  parts 
of  the  specification  are  defective  or  not 
sufficient,  the  parts  should  be  stated. 

G. 

GraUoway's  Patent,  in  re 

This  was  an  application  to  extend  the 
term  of  letters  patent  for  paddle-wheels. 
Their  Lordships  recommended  the  term 
of  the  patent  to  be  extended. 

Gralloway  et  al.  v,  Bleaden   .... 

This  was  an  action  brought  by  the 
plaintiffs  against  the  defendant  for  in- 
hinging  a  patent  granted  for  improve- 
ments m  paddle-wheels,  which  consisted 
in  having  the  float-boards  in  parts,  such 
parts  being  fixed  on  a  cycioidal  line, 
which  would  be  generateil  by  the  wheel 
when  rotating,  and  moved  through  space 
at  the  rate  the  vessel  ought  to  be  pro- 

Selled  by  the  power  employed.  The 
efendant  used  less  number  of  parts  to 
each  float- board,  but  he  fixed  them 
within  the  line  pointed  out  by  the  speci- 
fication. The  specification  stated,  that 
Mr.  Field  had  made  experiments  pre- 
vious to  the  patent,  but  had  failed  ;  and 
the  question  chiefly  turned  on  the  fact 
of  whether   Mr.  Field   had  previously 

{published  the  same  invention.  The  Jury 
bund  for  the  plaintiffs. 

GiUett  et  al.  v.  Wilby 

This  patent  was  for  improvements  in 
public  vehicles,  called  cabs,  and  con- 
sisted of  so  constructing  such  carriages 
that  the  passengers  should  enter  in  front 
and  the  ariver'9  seat  be  behind. 

The  evidence  showed  that  the  defend- 
ant had  only  infringed  part  of  the  inven- 
tion. The  declari^on  stated,  that  he 
had  used  and  put  in  practice  the  im- 
provements.    On  the  part  of  the  de- 
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fendant  it  was  contended,  that  the  in- 
fringement of  part  only  was  not  sufficient 
The  Court  held  that  if  any  part  was 
infringed  it  would  be  enough.  It  was 
theo  urged,  that  it  had  not  been  proved 
that  the  defendant  had  infringed.  All 
that  had  been  shown  was,  that  the 
defendant  icept  cabs,  and  that  one  lilce 
a  model  produced  started  from  and 
returned  to  his  yard.  The  question  was 
left  to  the  jury  on  the  evidence,  and  they 
found  a  verdict  for  the  plaintiA. 


Guppy,  Few  v. 


H. 
Hague,  Losli  v.      .     • 
Harrison,  Parkin  v.     , 
Hicks  et  sAb^  Lovell  v. 


J. 


Jupe  V.  Pratt 


In  this  case  the  patent  was  for  so  con- 
structing expanding  dining  and  other 
tables,  that  the  parts  composing  the 
original  table  should  diverge  from  a 
common  centre.  Various  arrangements 
of  apparatus  were  shown  and  described 
in  the  specification  for  moving  the  several 
sections  of  the  original  tables.  The  de- 
fendant did  not  use  any  of  them.  His 
table,   however,   consisted   of   angular 

Sieces,  converging  to  a  common  centre, 
ke  those  of  the  plaintiff's  patent,  the 
means  of  causing  tbe  parts  to  move  out- 
wards, and  the  shapes  of  the  filling- 
pieces,  or  leaves,  employed  were  dif- 
ferent, which  enablea  the  defendant 
to  obtain  a  different  form  of  enlarged 
table  to  that  shown  by  the  plaintiff. 
Tbe  Jury  found  for  the  plaintiff. 

A  rule  fUri  was  subseauently  obtained, 
and  the  whole  question  was  argued 
before  the  Court.  It  was  objected,  that 
the  patent  was  for  a  principle;  and, 
also,  that  the  plaintiff  claimed  a  mode  of 
acting  invented  by  another. 

Mr.BanmAldertotu — ^You  cannot  take 
out  a  patent  for  a  principle.    You  may 
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take  out  a  patent  for  a  principle  coupled 
with  the  mode  of  carrying  that  principle 
into  effect,  provided  you  have  not  only 
discovered  the  princiule,  but  invented 
some  mode  of  carrying  the  principle 
into  effect. 

It  was  objected,  that  the  plaintiff  had 
included  one  mode  of  causing  the  parts 
of  the  original  table  to  diverge,  which 
had  been  suggested  by  a  workman. 

Mr,  Baron  Alderton, — If  he  (the  pa- 
tentee) invented  one  mode,  he  may  get 
a  P^ei'von  to  invent  another. 

The  Court  held,  that  under  pleas  which 
stated  that  the  invention  was  not  new, 
and  that  the  patentee  was  not  the  in- 
ventor, a  defendant  cannot  object  that 
the  patent  was  for  a  principle.  To  raise 
that  question  the  pleadings  roust  be 
directed  to  such  an  objection. 


K. 


Kay's  Patent,  in  re 

This  was  an  application  to  extend  the 
term  of  the  letters  patent.  Proceedings 
had  for  a  long  time  been  pending  in  the 
Courts  of  Law  and  Equity,  and  their 
Lordships  at  first  doubted  whether  they 
ought  to  proceed  before  judgment  had 
been  obtained  in  favour  of  the  patent ; 
but  on  finding  that  the  patent  would  ex- 
pire before  iudgmont  could  be  obtained, 
their  Ix)rdsnips  proceeded  and  reported 
in  favour  of  extending  it  for  thr^e 
years ;  stating  that,  should  the  judgment 
of  the  Courts  l>e  against  the  validity  of 
the  patent,  the  proceedings  before  them 
would  not  alter  the  case. 


Kay  V,  Marshall 


This  patent  was  taken  for  **new  and 
improved  machinery  for  preparing  and 
mmningflax  and  other  fibrout  tubstancee 
by  power,*'  The  claim  to  invention  was 
in  respect  of  new  machinery  for  prepar- 
ing flax,  hemp,  and  other  fibrous  sub- 
stances—the macerating  vessels  marked 
B,  and  trough  of  water  marked  c,  and 
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that  which  I  claim,  in  respect  to  the 
iiDprovemeDts  for  spinning  flax,  hemp, 
anil  other  fibroas  substances,  is  the 
trough  marlced  d,  for  holding  the  rovings 
when  taken  from  the  macerating  yessel, 
and  the  placing  of  the  retaining  rollers 
and  the  drawing  rollers  nearer  to  each 
other  than  they  have  ever  before  been 
placed,  sav  witnin  two  and  a-half  inches 
of  each  other. 

The  defendantdemarred  generallf,  and 
the  Vice-Chancellor  ordered  the  matter 
to  stand  over,  that  the  plaintiff  might 
bring  such  action  as  he  might  be 
advised.  Against  this  order  the  plaintiff 
appealed.  His  Lordship  salci,  after 
statine  the  contents  of  the  bill,  "To 
this  bill  the  defendant  put  in  a  general 
demurrer,  and,  upon  the  argument  in 
the  Court  below,  the  Vice-Chancellor 
ordere4  the  demurrer  to  stand  over, 
with  liberty  to  the  plaintiff  to  bring 
an   action  to  try  the  validity  of  the 

Satent.  No  instance  has  bieen  pro- 
aced  of  such  a  course  having  been  ever 
taken  upon  a  demurrer;  and  I  am  of 
opinion,  that  however  beneficial  it  might 
be  in  the  result,  by  bringing  the  question 
in  issue  to  a  speedy  determination,  it  is 
too  great  a  departure  from  the  practice 
of  the  Court,  and  too  inconsistent  with 
the  nature  of  the  question  before  the 
Court  upon  a  demurrer,  to  be  supported. 
Upon  a  demurrer  no  question  of  fact 
can  be  in  i«8ue.  If  the  plaintiff,  asking 
for  equitable  relief  upon  the  grounds  of 
a  legal  title,  states  upon  his  blU  a  title 
which  cannot  be  supported  at  law,  the 
defendant  may  take  advantage  of  it  by 
demurrer ;  but  if  the  plaintiff  states  him- 
self to  stand  in  the  position  of  having  so 
far  established  his  title  at  law  as  to  give 
him  at  least  n,primd/acie  title,  the  Court 
will  so  far  give  credit  to  such  circum- 
stance as  to  affDrd  him  the  aid  of  its 
jurisdiction  until  the  suit  shall  be  in  such 
a  state  as  to  call  upon  the  Court  for  a 
decision." 

The  demurrer  was  overruled,  and  on 
hearing  the  case  an  action  directed 
to  be  brought.  The  case  was  tried  at 
York,  and  resulted  in  a  verdict  for  the 
plaintiff,  subject  to  a  special  case  for 
the  opinion  of  the  Court,  and  which  was 
statea  as  follows : — "  That  before  the 
granting  of  the  patent,  flax,  hemp,  and 
other  fibrous  suostances,  were  spun  at 
or  with  machines  with  slides,  by  which 
the  reach  was  varied  accoraing  to  the 
length  of  staple  or  fibre  of  the  article 
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to  be  Bpan,  and  that  that  has  been  a 
fundamental  principle  of  dry  spinning 
known  and  used  before  the  granting  of 
the  patent,  the  reach  baring  varied  in 
cotton -spinning  between  seven-eighths 
of  an  inch  to  one  and  a- half  inch ;  in 
flax,  or  line-spinning,  from  fourteen  to 
thirty-six  inches ;  in  tow-spinning  from 
four  to  nine  inches ;  in  worsted-spinning 
from  five  to  fourteen  inches.    But  before 
the  granting  of  the  patent  it  was  not 
known  that  flax  could  be  spun  by  means 
of  maceration,  as  having  a  short  fibre  at 
a  reach  of  two  and  a-half  inches,  or 
about  those  limits.    But  before  that  time 
Horace  Hall  hbd  taken  out  a  patent,  and 
the  machines  manufactured  according 
to  that  patent  were  constructed  with  the 
reach  or  four  and  three-quarter  inches." 
This  case  was  sent  by  the  Master  of  the 
Rolls  to  the  Court  of  Common  Pleas,  and 
their  Lordships  reported  their  opinion 
that  the  patent  was  invalid  in  law  ;  their 
Lordships  considering,  that  it  was  not 
new  to  make  spinning  machinery  with 
a  reach  of  two  inches  and  a-half,   it 
having  been  the  custom  to  make  spin- 
ning roachinerv  with  reaches  according 
to  the  length  ot  fibre  to  be  spun.    Their 
Lordships  also  considered,  that  the  ma- 
cerating of  flax  having  been  described  in 
Hairs  patent,  no  valid  patent  could  be 
taken  out  for  that  process.    The  patent 
was  taken  out  for  these  two  distinct  pro- 
cesses.   The  Master  of  the  Rolls  agree- 
ing with  this  opinion  decreed  accord- 
ingly, and  the  case  came  on  ultimately 
before  the  House  of  Lords,  as  an  appeal 
against  the  judgment  of  the  Master  of 
the  Rolls.    On  the  part  of  the  patentee 
it  was  contended,  tnat  the  patent  must 
be  taken  to  be  for  the  combined  process, 
not  as  a  claim  to  the  two  separate  things. 
And  for  the  defendant  it  was  urged,  that 
the  patent  was  for  two  distinct  things, 
each  of  which,  if  infringed  alone,  would, 
if  the  patent  be  good,  render  a  par^ 
liable  to  be  an  infringer.    Their  Lord- 
ships held,  that  it  was  not  *'  one  inven- 
tion, namely,  the  macerating  the  flax, 
and  using  the  flax  so  macerated  with  a 
particular  machine,"  as  contended  for 
on  behalf  of  the  patentee,  but  a  claim 
for  improvements  in  machinery  for  spin- 
ning;  and,   according  to   the  case  as 
agreed  on,  looking  at  the  machinery 
alone,  there  was  no  invention  to  support 
the  patent.    Their  Lordships  considered 
the  patent  void,  and  dismissed  the  appeal 
with  costs. 
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Keene  et  al.,  Cornish  and  Sievier  v. 
Keene  et  als.,  Westhead  v.   .     .     . 


Kollman's  Patent,  in  re 

This  was  an  application  to  extend  the 
term  for  which  the  letters  patent  were 
granted  for  improvements  in  the  me- 
chanism of  piano-fortes.  Their  Lordshi ps 
having  considered  that  the  invention  was 
meritoriooB,  and  that  the  patentee  had 
not  been  remunerated,  reported  in  fovoar 
of  the  petitioner,  and  tne  term  of  the 
patent  was  extended  for  seven  years. 


L. 


Leese  et  als.,  Chant«r  v. 


Losh  V.  Hague 

In  this  case  the  patent  was  taken  for 
certain  improvements  in  the  construc- 
tion of  wheels  for  carriages  to  be  used 
on  railways.  There  were  several  claims 
to  invention,  consisting  of  means  of 
forming  spokes  and  rings  of  wrought  iron 
wheels.  An  application  was  made  for 
an  injunction  to  restrain  the  defendant, 
in  whose  behalf  it  was  contended  that 
the  plaintiff's  invention  was  not  new ;  to 
prove  which  fact  the  specification  of  a 
previous  patent  granted  to  a  Mr.  Pbton 
was  proauced.  His  Honour  the  Vice- 
Chancellor  granted  an  injunction,  stat- 
ing, that  he  had  no  doubt  that  the  de- 
fendant had  infringed  the  patent,  but  as 
doubts  were  raised  in  his  mind  by  the 
specification  of  Pbton's  patent,  the  plain- 
tiff must  undertake  to  brinff  an  action 
before  the  second  day  of  Michaelmas 
term.  In  respect  to  the  question  of 
whether  the  plaintiff  had  come  to  the 
Court  in  time,  his  Honour  said,— "On 
the  23d  of  March  the  plaintiff  received 
some  information  that  there  was  an  in- 
vasion of  his  patent,  and  some  portion 
of  time,  it  appears,  was  spent  in  maJcing 
inquiries;  tbere  was  notice  given  dis- 
tinctly on  the  8th  of  May.  Tnen  some 
further  correspondence  takes  place,  and 
letters  pass  between  the  parties ;  and  then 
a  bill  is  filed  on  the  7th  of  July,  and  the 
application  is  virtually  made.  I  cannot 
but  think,  therefore,  that  the  plaintiff 
has  come  in  sufiicient  time." 
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Lovell  V,  Hicks  et  als. 


In  this  case  the  patentee,  the  defend- 
ant, Hicks,  described  in  his  specification 
a  mode  of  constructing  ovens  and  appa- 
ratus so  as  to  obtain  spirits  when  baking 
bread,  and  the  present  proceeding  was 
taken  by  the  plaintiff  by  reason  of  cer- 
tain arrangements  between  him  and  the 
defendant,  with  a  view  to  set  aside  a 
license,  by  reason  of  fraud  on  the  part  of 
the  defendant^  representing  that  the  in- 
vention would  produce  a  certain  result, 
which  was  found  not  to  be  the  case ;  and 
that  the  defendant  had  introduced  spirit 
in  certain  trial  experiments,  by  which  the 
plaintiff  had  been  induced  to  enter  into 
the  deed.  H  is  Lordship  directed  the  deed 
to  be  cancelledythat  thedefendants  should 
be  restrained  from  proceeding  at  law  to 
recover  from  the  plaintiff  the  sum  agreed 
to  be  paid :  and  ordered  an  account  to 
be  taken  of  all  sums  paid  by  the  plain- 
tiff, and  directed  that  that  amount,  with 
four  per  cent,  interest,  should  be  repaid 
the  plaintiff,  together  with  costs.  And 
his  Lordship  decreed,  that  where  the 
whole  consideration  for  the  agreement 
failed,  the  whole  of  the  defendants  were 
liable,  though  they  did  not  participate  in 
the  fhiud. 


Lukej  V.  Robson 


In  this  case  the  patent  was  for  instru- 
ments for  obtaining  instantaneous  light. 
An  ex  parte  iojunct\on  had  been  obtained, 
and  the  defendant  had  not  taken  any 
step  to  dissolve  the  injunction  for  two 
years ;  and  the  cause  came  on  for  hear- 
ing on  the  bill  and  answer.  It  was 
contended,  that  the  patent  was  void  by 
reason  of  the  invention  not  being  new. 
His  Honour,  in  giving  judgment,  said, 
the  language  of  the  specification  ap- 
peared to  him  to  be  free  from  obscuritv. 
The  plaintiff  had  discovered  such  a  mode 
of  preserving  sulphuric  acid  in  a  state  of 
proximity  to  certain  inflammable  sub- 
stances as  that  it  might  be  suddenly 
brought  in  contact  with  them  at  any 
moment  it  was  required,  or  kept  sepa- 
rate for  any  length  of  time ;  and  it  was 
in  this  his  invention  consisted.  It  was 
not  in  the  use  of  the  sulphuric  acid  or 
the  other  materials,  but  In  the  combina- 
tion.   The  injunction  was  retained. 
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M. 

Macintosh  et  als.  v.  Everington  et  als 
This  patent  was  taken  for  rendering 
fabrics  waterproof,  by  applying  india- 
rubber  cement  between  two  fabrics. 

The  jury  found  a  verdict  for  the  plain 
tift. 


Mackenzie,  Boulnois  v,    .     . 

Marshall,  Kay  v 

May,  Protheroe  v.       ... 
Morgan  et  al.  v.  Seaward  et  als 


The  patent  in  this  case  was  talcen  for 
certain  improvements  in  steam-engines, 
and  in  machinery  for  propelling  vessels. 
The  patentee  claimed  improvements  in 
steam-engines,  and  also  improvements 
in  paddle-wheels.  Proceeaings  were 
taken  in  Chancery  to  restrain  the  defend- 
ants from  making  and  using  paddle- 
wheels,  according  to  the  invenaon.  For 
the  deifendants  it  was  contended  that 
there  had  been  no  infringement;  their 
wheels  caused  the  action  of  the  float- 
boards  to  take  the  required  angles  by 
means  of  an  excentric  external  of  the 
wheel,  whereas  the  plaintiff  used  a  crank 
within  the  wheel :  and  much  evidence  was 
^ven  to  show,  in  opposition  to  the  plain- 
tiffs* case,  that  the  plaintiffs'  and  defend- 
ants' wheels  were  different  in  principle 
and  construction.  It  was  also  urged  that 
the  invention  was  not  new,  and  that  the 
specification  was  insufficient.  His  Ho- 
nour doubted  whether  a  jury  might  not 
say  there  was  no  infringement,  in  which 
case  there  would  be  gr^  ixyustioe  done 
to  the  defendants  if  the  injunction  should 
be  retained.  His  Honour  directed  that 
the  plaintiffs  should  bring  such  action  as 
they  might  be  advised,  uid  that  the  de- 
fenaants  should  undertake  to  submit  to 
such  order  as  the  Court  might  make  in  : 
the  event  of  a  verdict  in  support  of  the  in- 
fringement and  the  validi^  of  the  patent, 
and  that  the  plaintiffs  and  witnesses 
should  inspect  the  defendants'  works. 
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The  case  was  subsequentlv  tried  in 
a  court  of  law,  the  jury  flDding  a  ver- 
dict for  the  plaintiflra  on  the  questions 
of  inftingement,  on  the  novelty  of  the 
inveotion,  and  the  sufficiency  of  the 
specification;  but  they  found  that  the 
suggested  iniprovenients  in  steam- 
engines  were  not  usefuL  On  the  ques- 
tion of  infringement,  his  Lordship 
directed  the  jury  **  that  the  differ- 
ences of  the  two  machines,  pointed  out 
by  defendants'  witnesses,  did  not  affect 
the  principle  of  the  plaintiffs'  patent  at 
all.     The  two   machines  are  alike  in 

Srinciple,  and  the  one  who  made  the 
rst  inyention  of  that  suggested  the 
principle  of  the  other,  though  he  may 
nave  carried  it  into  effect  by  substituting 
one  mechanical  equivalent  for  another. 
You  are  to  look  to  the  substance,  and 
not  to  the  mere  form.  If  in  substance  it 
is  an  infringement  of  it,  you  ought  to 
find  it  so ;  but  if  you  think  that,  in  sub- 
stance, it  is  not  the  same,  if  it  was  in 
principle  really  different,  then  you  will 
find  it  not  to  be  an  infringement,  though 
it  might  have  a  resemblance  in  its  parts." 
In  regard  to  the  specification,  his 
Lordship  said, — ^The  public,  on  the  one 
side,  have  a  right  to  the  specification 
being  fair  and  honest  and  open  and  suffi- 
cient; and,  on  the  other  band,  they 
should  not  be  entrapped  by  captious 
objections  to  the  specification,  not  going 
to  the  merits  of  it.  That  is  the  fair  way 
of  viewing  it ;  and  if  you,  in  the  result, 
shall  think  this  has  been  so  specified  as 
that  any  engineer,  having  the  ordinary 
knowledge  which  competent  engineers 
ought  to  possess,  would  be  able  to  make 
the  inventions  from  specifications  and 
drawings  alone^  then  the  specification  is 
sufficient ;  but  if,  on  the  ottier  hand,  you 
think  that  competent  engineers  would 
have  to  set  themselves  a  problem  to 
solve,  and  be  required  to  solve  that 
problem,  then  it  is  not  a  j^ood  specifi- 
cation  If  a  patentee  is  acooainted 

with  any  particular  mode  by  wnich  his 
invention  can  be  most  conveniently  car- 
ried into  effect,  he  ought  to  state  it. ... . 
The  defendants  put  In  a  model  which 
would  not  work  (and  which  they  said 
was  a  copy  of  the  drawing),  because 
one  of  the  parts  of  the  drawing  hap- 
pened to  be  a  little  degree  too  small  . 
to  enable  it  to  work,  if  it  had  been  a  ■ 
little  larger  it  would  have  been  able  to  , 
work.     Then  a  workman  of  ordinary  i 
skill,  when  he  is  told  to  make  two 
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things,  and  that  they  shall  move,  he 
would  of  course  make  them  of  sufficient 
size  to  move;  that  is,  within  the  ordinary 
knowledge  of  every  workman ;  if  be 
finds  a  part  too  small,  be  knows,  by 
making  it  a  little  larger,  it  will  do.  That 
is  such  a  specification  that  a  man  of 
ordinary  and  competent  skill  would  be 
enabled  to  make  a  machine  by. 

The  Court  subsequently  granted  a  rule, 
and  the  whole  question  was  argued.  The 
judgment  of  the  Court,  in  respect  to  the 
question  of  novelty  (the  patentee  having 
made  wheels  before  the  patent)  was  as 
follows : — The  evidence  was,  that  l>efore 
the  date  of  the  patent  (July  2,  1829), 
Curtis,  an  engineer,  maae  for  Mor^n 
two  pairs  of  wheels,  upon  the  principle 
mentioned  io  the  patent,  at  his  own  fac- 
tory. Galloway,  tne  patentee^  ^ave  in- 
structions to  Curtis,  under  an  mjunction 
of  secrecy,  because  he  was  then  about  to 
take  out  a  patent.  The  wheels  were 
completed  and  put  together  at  Curtis's 
factory,  but  not  shown  or  exposed  to  the 
view  of  those  who  might  happen  to 
come  there.  After  remaining  a  short 
time,  the  wheels  were  taken  to  pieces, 
packed  up  in  cases,  and  shipped  in  the 
month  of  April,  182iD,  on  board  a  vessel 
in  the  Thames,  and  sent  for  the  use  of 
the  Venice  and  Trieste  Company,  of 
which  Morgan  was  the  Managing  Di- 
rector, and  which  carried  on  its  trans- 
actions abroad,  but  had  shareholders  in 
England.  Curtis  deposed  that  the  wheels 
were  sold  to  the  Company,  and  Morgan 
paid  Curtis  for  them.  Morgan  and  Gallo- 
way employed  an  attorney,  who  entered 
a  caveat  against  the  granting  of  any  other 
patent  on  the  2d  of  March,  and  afterwards 
solicited  the  patent :  the  question  is,  whe- 
ther this  solitary  transaction,  without 
any  'gain  being  proved  to  us  derived 
thereby  to  the  patentee  or  to  the  plain- 
tiff, be  a  use  or  exercise  in  England  of 
the  mode  of  construction  in  any  sense 
which  can  be  deemed  a  use  by  others,  or 
a  public  use,  within  the  meaning  of  the 
statute  and  the  patent  We  think  not. 
It  must  be  admitted,  that  if  the  patentee 
himself  had,  before  his  patent,  con- 
structed machines  for  sale  as  an  article 
of  commerce  or  gain  to  himself,  and  had 
been  in  the  pracnce  of  selling  them  pub- 
licly to  any  one  who  would  buy,  the 
invention  could  not  be  new  at  the  date 
of  the  patent. 

On  the  finding  of  the  iury  that  the 
part  of  the  patent  relating  to  steam- 
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enfpnes  was  uoc  uaeTuI,  their  Lordlhlin 
<Bitl,— We  cannot  belp  seeing  do  tbe  fac« 
of  the  patent,  a*  act  out  In  the  record, 
tbnC  an  Improvement  ia  ateBDi-eDginei 
li  euggenteil  by  the  patcnteP,  and  is  part 
of  the  cDuiide ration  of  the  gtaut,  nnd  we 
most  ruluclantiv  bnhl,  tbst  the  patPut  ii 

void  for  tbe  falsitf  ol  that  BDKite>tion 

It  it  a  KatiifactioD  to  know,  that  this  ob- 
jection will  not  denlroy  the  pHlenC,  bb  the 
objection  is  one  which  may  be  removed  by 
the  Atlomey- General  under  tbe  ataCute. 
....  Wc  do  not  nitan  to  intimate  any 
doubt  ai  la  the  vallility  of  a  patent  for 
sii  entire  machine,  or  a  subject  which  ii, 
taken  altogether,  useful,  tboiigh  a  part 
or  parti  illay  be  uaeleaa,  slwayi  guppoi- 
iug  chat  such  patent  containe  no  falac 
tnggMtion. 


P. 

Parkin  *.  Harrison 

In  an  appllCHlion  for  an  Injunction  to 
reitrsin  the  plaintiBii  putting  down  wood 
pavement,  hla  Honour  the  Vice-Chan- 
cellar  having  duubta  ai  to  the  >ufii- 
ciencyof  tbe  specification,  the  patent  not 
twlng  oflong  atandiag,  aud  the  inlrinec- 
ment  disputed,  ilirected  that  an  action 
shDiilU  be  brought  to  try  the  validity  of 
the  jmtent,  and  whether  It  had  been 
infilnged. 

Peach  ct  aL,  Crofts  t> 


the    plaintiff  to   the   Court  of   King'i 

the  Lords  of  tbe  Treaaurv  to  settle  tbt 
term!  and  prices  on  which  His  Ma- 
jesty'B  service  should  he  supplied.    Tb( 


>   had 


>   the 
le  Admi' 


patent,  supplied  anything, 

ralty  haJ  made  the  pateiited 

for  the  anppl);  of  the  service.    The  Court 

held,  that  this  application  could  not  he 

■upport«d,  aa  tbe  patentee  hod  luppUed 

notbiag. 

Perry  et  ale,  v.  SIcinner 

The  action  wa«  brought  after  Bling  r 
disclumer  to  part  of  the  Invendon  ipe- 
dfled.  The  declaration  aUegcd  the  In- 
friDgement  at  and  after  the  grantiiig  the 
lettwi  patent;  the  pleai  nited  the  quce- 
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tion,  whether  any  act  of  infrinffement 
could  be  proved  with  effect  prevloiiB  to 
the  date  ot  the  disclaimer.  It  was  con- 
tended, on  the  part  of  the  plaintifft,  that 
the  specification  most  be  talcen  as  if  the 
specification  had  been  originally  as  it 
stood  after  disclaimer,  and  that  a  person 
having,  before  the  disclaimer,  infringed 
parts  not  disclaimed,  would  be  liable  for 
soch  inftingements.  The  Court  held, 
that  the  statute  mnst  be  read  as  if  it  had 
stated  that  a  patent  should  be  made 
valid  by  a  disclaimer  thenceforth,  and  it 
should  not  be  so  read  as  to  make  parties 
wrong-doers  by  relation. 

Pratt,  Jupe  v 

Price  et  als.,  Crane  v 

Protheroe  v.  May 

In  this  case  the  patentees  had  granted 
exclusive  licenses  to  different  parties  for 
different  localities,  including  altogether 
England,  Wales,  and  the  town  of  Ber- 
wick-on-Tweed,  and  the  number  of  ex- 
clusive licenses  exceeded  the  number 
of  twelve.  The  question  was,  whether 
the  patent,  which  says  that  the  patent 
shall  not  be  assigned  to  or  held  in  trust 
for  more  than  twelve  persons  as  part- 
ners, was  therebv  rendered  void. 

The  Court  held,  that  a  license  is  no 
interest  in  a  patent,  and  that  a  patent  is 
not  rendered  invalid  by  the  grant  of  ex- 
clusive licenses  to  more  than  twelve 
persons,  even  though  they  alljoin  toge- 
ther and  include  the  whole  of  England, 
Wales,  and  the  town  of  Berwick-on- 
Tweed. 


R. 


Roberts'  Patent,  in  re 

This  was  an  application  to  extend  the 
term  of  letters  patent  for  spinning  ma- 
chinery. It  was  shown  that  the  patentee 
had  met  with  great  difficulty  in  oringing 
his  invention  into  public  use,  owing  to 
the  workmen  not  liking  machinery 
which  tended  to  dispense  with  the  ne- 
cessity of  skill  in  the  spinners,  the 
invention  being  for  a  self-acting  mule. 
The  patent  had  not  made  any  return  for 
seven  years ;  in  the  last  few  years  it 
had  produced  5,000/.  per  annum.  Their 
Loroihips  extended  the  term  seven  yean. 
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Robson,  Lukey  v. 


S. 


Seaward  et  als.,  Morgan  et  aL  r.  .     . 

Sharp's  Patent,  in  re 

The  patentee  in  this  case  enrolled  a 
disclaimer  and  alteration  to  parts  of  bis 
specification;  and  this  was  an  appUca- 
tfon,  ex  parte,  to  the  Master  of  the  Rolls 
to  take  the  same  off  the  roll,  by  reason 
of  the  same  being  contrary  to  the  sta- 
tute. 

The  Master  of  the  Rolls  said,—**  If  I 
were  to  decide  that  this  memorandam 
was  void,  and  so  order  it  to  be  taken  off 
the  roll,  and  it  turned  out  that  it  was 
not  so,  what  situation  would  the  patentee 
be  in?  I  should  be  depriving  him  of 
his  patent.  I  apprehend  I  have  no  dis- 
cretion about  receiving  a  memorandum 
when  it  has  been  sanctioned  by  the 
Attorney-General;  and,  therefore,  how 
could  I  make  an  order  which  would 
have  the  effect  of  depriving  a  patentee 
of  his  rights  under  the  Aot  altogether? " 

Skewes,  Bickford  et  als.  v 

Skinner,  Perry  et  als.  v 

Stafford's  Patent,  in  re 

This  was  an  application  to  have  the 
term  of  letters  patent  granted  for  im- 
provements in  carriages  extended;  the 
patentee  had  received  no  benefit,  and 
the  Court  recommended  the  term  to  be 
extended  seven  years. 

Swaine's  Patent,  in  re 

In  this  case,  which  was  an  application 
to  get  the  term  of  letters  patent  for  arti- 
ficud  mineral  waters  extended,  their 
Lordships  being  of  opinion  that  the  in- 
vention was  meritorious,  and  that  the 
patentee  had  sustained  loss,  extended 
the  term  seven  years. 


W. 


Weathead  v.  Kcene  et  als. 


This  was  an  application  to  the  Master 
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of  the  Rolls  for  an  injanction.  The 
bill  set  oat  the  grant  of  the  letters 
patent,  but  not  the  specification,  only 
parts  thereof,  stating  that  a  specifica* 
tion  had  been  duly  enrolled.  To  this 
bill  the  defendants  demurred,  first,  by 
reason  of  the  title  not  being  fully  set 
out  in  the  bill ,  and,  secondly,  by  reason 
of  parties  having  an  interest  in  the 
patent  being  made  defendants,  so  that 
the  defendants  (Keene  and  Co.)  might 
first  have  to  render  an  account  to  the 
present  plaintiff,  and  afterwards  to  the 
other  deifendants,  should  they  become 
plaintiffs. 
His  Honour  overruled  the  demurrer. 

Westrup  and  Gibbins*  Patent,  in  re  . 
This  was  an  application,  under  the 
statute,  to  confirm  letters  patent.  The 
specification  claimed  two  means  of  con- 
dfensing  distilled  sea  water,  one  of  which 
turned  out  to  he  old,  having  been  pub- 
lished in  boolcs  before  the  patent ;  and  it 
was  also  shown  to  have  been  described 
in  two  patents  taken  many  vears  before 
the  petitioner's  patent.  Their  Lordships 
held,  that  the  statute  could  never  have 
been  intended  to  apply  to  such  a  case, 
and  directed  the  opponent's  costs  to  be 
paid  by  the  petitioners. 

Wilby,  GiUett  et  al.  t? 

Williams  et  als.,  Abbott  v 

Wright's  Patent,  in  re 

This  was  an  application  by  petition, 
under  the  statute,  to  obtain  an  exten- 
sion of  letters  patent  granted  in  May, 
1824,  for  certain  combinations  and  im- 
provements in  machinery  for  making 
pins.  The  petition  was  by  assignees, 
and  was  opposed  by  Messrs.  Kirby  and 
Co.,  for  whom  it  was  contended,  that  the 
invention  was  not  new,  by  reason  of 
previous  patents. 

Their  Lordships  having  heard  the 
whole  case,  intimated  that  thev  should 
recommend  an  extension  of  tne  term. 
On  the  part  of  Messrs.  Kirby  it  was  then 
urged,  that  they,  having  helped  the  pa- 
tently and  expended  large  sums  of 
motitf  fot  h\m  to  bring  out  the  inven- 
tion, ought  to  have  a  license  for  the  use 
of  the  mvention  without  any  patent- 
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rent.  And  an  application  was  also  made 
on  the  part  of  the  executors  of  Mr.  Wat- 
nerby,  tonnerly  a  partner  of  the  assignees. 
Their  Lordships  stated,  that  they  snonld 
recommend  an  extension  of  the  patent 
in  favour  of  those  in  whom  the  legal 
estate  of  the  letters  patent  was  vestecTat 
the  time  of  the  application,  leaving  to 
Messrs.  Kirby  and  Co.,  and  the  admmis- 
trators  of  Mr.  Watnerby,  any  claim  they 
might  have  at  law  or  in  equity,  and  that, 
under  the  particular  circumstances  of 
the  case  and  the  position  of  the  parties, 
there  would  be  no  costs. 

Wright's  Patent,  in  re 

This  was  an  application  to  extend  the 
term  of  letters  patent  under  the  statute. 
The  patent  was  for  apparatus  for  bleach- 
ing and  cleansing  linen  and  other  fabrics. 

The  Attorney-General  called  their  | 
Lordships'  attention  to  the  fact,  that  the 
invention  had  not  got  into  general  use, 
and  it  was  for  their  Lordships  to  say 
whether  that  bad  been  sufficiently  ac- 
counted  for. 

Their  Lordships  stated,  that  the 
reasons  given  for  the  invention  not 
being  in  more  general  use  were  satis- 
factory, and  recommended  an  extension 
of  seven  years. 
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MORGAN  AND  ANOTHER  v.  SEAWARD  AND 

OTHERS. 

In  the   CouH  of  Chancery,  before  the   Vtee-Cfhaneellar  (Sir  L. 

ShadweU).—Jufy  27, 1835. 

An  injunction  had  been  obtained  by  the  plaintifik  to 
restrain  the  defendants  fFom  usinff  the  mode  of  giving  the 
required  angle  to  the  float-boards  of  paddle-wheels,  and 
from  any  manner  imitating  or  tesembling  the  invention 
for  which  letters  patent  had  been  granted  to  Elijah  Gal- 
loway, on  the  2d  day  of  July,  1829.  *  Application  was  now 

*  The  specification  was  at  follows : — 

To  all  to  whom  these  presents  shall  come,  I,  Elijah  Oalloway,  of 
Kiug-street,  in  the  Borough  of  Southwark,  Engineer,  send  CTeetine. 
Whereas  His  Most  Excellent  Majesty  King  George  the  Fourth,  by  hu 
letters  juitent  under  the  great  seal  of  Great  Britain,  bearing  date  at 
Westminster  the  second  day  of  July,  in  the  tenth  year  of  his  reiffn,  did 
for  himself,  his  heirs,  and  successors,  give  and  grant  unto  me  the  said 
Elijah  Galloway,  his  especial  licence  that  I,  the  said  Elijah  Gallowav, 
my  executors,  administrators,  and  assigns,  or  such  others  as  I,  the  said 
Elgah  Galloway,  my  executors,  administrators,  and  assigns,  should  at 
any  time  agree  with,  and  no  others,  from  time  to  time,  and  at  all  times, 
during  the  term  of  years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend,  within  England,  Wales,  and  the  town  of 
Berwick-upon-Tweed,  and  also  in  all  His  Majesty's  colonies  and  plan- 
tations abroad,  my  invention  of  ''Certain  improvements  in  steam-engines 
and  in  machinery  for  propelling  vessels ;  which  improvements  are  ap« 
plicable  to  other  purposes.  '  In  which  said  letters  patent  there  is  con- 
tained a  proviso  obliging  me,  the  said  Elijah  Galloway,  by  an  instrument 
in  writing,  under  my  hand  and  seal,  particularly  to  describe  and  ascer- 
tain the  nature  of  my  said  invention,  and  in  what  manner  the  same  is  to 
he  performed,  and  to  cause  the  same  to  be  enrolled  in  His  Majesty's 
Hi^  Court  of  Chancery  within  six  calendar  months  next,  and  imme- 
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made  by  the  defendants  to  dissolve  the  injunction.  Many 
affidavits  were  produced  on  both  sides ;  those  on  behalf 

diately  after  the  date  of  the  said  recited  letters  patent,  as  in  and  by  the 
same,  reference  being  thereunto  had,  will  more  fully  and  at  large  appear. 

Now  know  ye,  that  in  compliance  with  the  said  proviso,  1,  the  said 
Elijah  Galloway,  do  hereby  declare  that  the  nature  of  my  said  invention 
consists — 

First,  in  an  improvement  of  the  steam-engine,  whereby  I  am  enabled 
to  obtain  a  rotatory  motion  from  the  alternating  action  of  the  axis  of  a 
piston,  which  piston  makes  about  three-fourths  of  a  revolution  within  the 
steam  cylinder ;  and. 

Secondly,  in  an  improvement  on  paddle-wheels  for  propelling  vessels, 
whereby  tne  float- boards  or  paddles  are  made  to  enter  and  come  out  of 
the  water  in  positions  the  best  adapted  (as  far  as  experiments  have  de- 
termined the  angle)  for  giving  full  effect  to  the  power  applied. 

And  in  farther  comnhance  with  the  said  proviso,  I,  the  said  Elijah 
Galloway,  do  hereby  describe  the  manner  in  which  my  said  invention 
is  to  be  performed  by  the  following  description  thereof,  reference  being 
bad  to  the  drawing  hereunto  annexed  and  to  the  figures  and  letters 
nmrked  thereon  ;  that  is  to  say — 

Description  of  the  Drawing, 

In  the  part  marked  Drawing  A,  Fiff.  1,  is  an  end  view  of  a  steam- 
engine,  with  my  improvement  applied ;  the  piston  of  which  performs 
about  three-fourths  of  a  revolution.  ^ 

Fig.  2,  shows  a  side  view  of  the  engine ;  and 

Fig.  3,  a  cross  section  of  the  steam  cylinder,  showing  the  piston  and 
the  steam  passages. 

I  will  here  observe  that  I  only  represent  as  much  of  the  steam-engine 
in  the  drawing  as  is  necessary  for  the  purpose  of  explaining  how  my  im- 
provement is  to  be  applied ;  and  no  particular  description  will  be  neces- 
sary of  those  parts,  which  are  well  known  to  ennneers.  In  all  the 
figures  the  same  letters  of  reference  indicate  similar  parts  of  the  ma- 
chinery, and  the  parts  which  constitute  my  improvement  are  tinted  with 
blue  and  yellow,  a,  the  crank,  fixed  on  to  the  shaft,  which  carries  the 
fly-wheel;  6,  the  connecting  rod,  which  is  connected  to  the  crank,  a,  by 
the  pin,  c,  and  to  a  lever,  d^  by  the  pin,  e ;  which  said  lever,  d,  is  fixed 
to  tne  crank  pin,  ^,  by  which  the  lever,  d,  receives  its  backward  and 
forward  motion  by  the  alternating  rotative  motion  of  the  axis,  /,  in  the 
lever,  d,  is  a  mortice,  h,  into  which  mortice  a  bearing,  t,  is  fitted,  on 
which  Uie  lever,  </,  slides,  and  which  is  for  the  purpose  of  guiding  the 
lever,  d,  and  thereby  causing  the  end,  e,  of  the  connecting-rod  to  per- 
form the  curve  shown  by  the  dotted  red  line,  j,  is  a  pin  passing  through 
the  frame-work  of  the  engine,  the  point  of  which  enters  into  and  supports 
the  bearing,  i,  yet  allowing  it  to  turn  and  accommodate  itself  to  the  difier- 
ent  positions  which  the  lever,  d,  takes,  in  being  moved  by  the  axis  of  the 
piston. 

Now  it  will  be  evident  that  if  the  piston  be  moved  by  the  steam  from 
m,  to  fi,  in  the  direction  of  the  arrow  in  figure  3  (which  motion  is  here- 
after more  particularly  described),  the  end,  ^,  of  the  lever,  d,  will  be 
carried  round  to  the  petition  shown  by  the  dotted  red  lines  in  figure  1, 


OP  PATENT  CASES.  3 

of  the  plaintiffs  pointing  out  the  novelty  and  utility  of  the 
invention,  and,  at  the  same  time,  showing  the  distin- 

which  will  be  about  three-fourths  of  a  circle ;  and  the  crank,  a,  will,  by 
the  intenrention  of  the  connecting  rod,  6,  have  performed  the  revolution 
of  about  half  a  circle,  as  indicated  by  the  dottea  lines  from  o,  to  p ;  and 
the  momentum  obtained  in  the  fly-wheel  will  carry  it  somewhat  further; 
and  the  return  stroke  of  the  piston  from  n,  to  m,  in  figure  3,  will  cause 
the  crank,  a,  to  perform  the  remainder  of  Uie  revolution  frt>m  p,  to  o. 

Although  I  have  described  the  sliding  lever,  d,  as  having  a  mortice  in 
it,  and  sliding  on  the  bearing,  t,  it  is  evident  that  the  same  effect  may  be 
produced  in  various  ways,  for  instance,  instead  of  a  mortice  there  may 
be  a  raised  tenon  formea  on  the  lever,  d^  and  a  grooved  piece  substituted 
for  the  bearing,  i ;  or  there  may  be  a  friction  roller  in  place  of  the  bear^ 
ing,  t,  or  any  other  similar  mechanical  contrivance,  my  improvement 
consisting  in  obtaining  a  rotatory  motion  from  the  axis  of  a  piston  in  a 
steam-enffine  (which  piston  males  something  less  than  a  revolution  in 
the  cylinder)  by  means  of  a  sliding  lever,  in  the  manner  above  described. 
The  manner  in  which  the  motion  is  given  to  the  piston  is  shown  in 
figure  3.  A  cock  (as  shown  at  figure  5)  is  placed  at  x ;  the  steam  comes 
in  at  IT,  and  passing  round  the  cock  and  along  the  passage,  x,  enters  the 
cylinder  at  m,  and  the  piston  is  turned  in  the  direction  of  the  arrow  to- 
wards  n,  the  position  of^the  cock  being  changed  by  the  apparatus  shown 
at  X,  in  fijgare  2,  (so  that  the  aperture,  e,  shown  in  figure  3,  as  coin- 
ciding with  2,  is  made  to  coincide  with  1,)  the  steam  is  iSmitted  through 
the  passage,  v,  and  enters  the  cylinder  at  n,  the  waste  steam  in  both 
cases  escaping  through  o,  x,  y  (see  figures  3  and  5). 

Fig.  4,  represents  another  modification,  where  the  sliding  motion  and 
the  lever,  d,  are  done  away  with,  and  the  mechanism,  ^,  it,  0,  substituted, 
a  crank,  (similar  to  that  described  as  attached  to  the  axis, /*,  in  figures  1 
and  2,)  connected  at  g^  with  the  mechanism,  beine^  maae  to  perform 
about  three-fourths  of  a  revolution ;  and  a  radius,^*,  I,  by  vibrating  upon 
the  fixed  pin  at  j,  together  cause  the  extremity,  e,  of  the  mechanism  to 
describe  the  curve,  shown  by  a  dotted  red  line ;  which,  motion,  by 
means  of  a  connecting  rod  attached  at  e,  would  produce  a  rotatoiy  move- 
ment in  the  crank,  o,  hi  figures  1  and  2. 

Having  now  described  that  part  of  my  invention  which  relates  to 
steam-engines,  I  will  proceed  to  that  which  relates  to  paddle-wheels,  or 
machinery  for  propelling  vessels. 

I}e$cnpt¥m  of  that  part  of  the  Drawing  marked  Drawing  B, 

fig.  I,  represents  a  section  of  a  paddle-wheel,  constructed  according 
to  my  improvement. 

Fig.  2,  an  end  view ;  and 

Fig.  3,  shows  one  of  the  side  framings  of  the  wheel. 

The  same  letters  of  reference,  in£catiiig  similar  parts,  in  all  the 
ngofes. 

a,  5,  e,  dj  and  «,  the  float-boards  or  paddles,  which  are  affiled,  by 
ttnms  and  screw  bolts,  or  by  any  other  suitable  means,  to  bent  stems, 
marked/,  which  stems  are  shown  separately  in  figure  4.  g^  A,  i,  y,  and 
I-,  are  connecting  rods,  attached  at  one  of  their  ends  by  pins  or  bolts,  r, 
to  the  bent  stems,  /,  of  the  float-boards ;  and  the  other  ends  of  all  these 
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guishing  featores  of  novelty  clsiimed  by  the  patentee, 
when  contrasting  the  invention  with  those  which  had  be- 

rods,  excepting  g^  are  attached  to  tfie  dite;  a,  by  pins  or  bolts,  s,  as 
shown  in  ngure  5.  The  disc,  a,  is  nukle  to  revolve  on  the  crank,  b.  c, 
is  the  framing ;  d,  are  the  radiating  irms  of  the  wheel ;  <,  are  the  axes 
(which  carry  the  stems  of  the  fioaMioards,  and  which  connect  the  two 
sides  of  the  framing  of  the  whefl),  shown  separately  with  their  screws 
and  nuts,  v,  in  figure  4 ;  e  1,  and  b  1,  are  the  naves  or  bosses,  to  which 
the  radiating  arms  are  fixed  by  sorew  bolts,  or  by  any  other  suitable 
means.  The  crank,  b,  is  represented  separately  at  figure  6 ;  and  it  will 
be  seen  that  it  is  fixed  in  tne  pu^  besring,  p,  and  is  prevented  from 
turning  therein  by  the  adjusting  sofev,  «»  or  by  keys,  or  by  both.  The 
outer  nave-plate  or  boss,  e  2,  &|U|t  2,  revolves  round  the  part,  y,  figure 
6,  which  forms  its  axis,  o,  is  U|0  shaft  which  communicates  rotatory 
motion  from  the  engine,  and  w|dMi  shaft,  o,  is  made  fast  to  the  inner 
nave-plate  or  boss,  e  1,  figure  %y  and  thus  the  wheel  is  made  to  revolve 
independent  of  the  crank,  the  peit^  x,  behig  merely  a  bearing,  and  not  a 
fixture. 

Now  it  will  be  evident  firom  H^  above  description  that,  on  turning  the 
wheel  in  the  direction  of  the  tpifow,  figure  1,  the  paddle  or  float-board, 
d,  will  be  carried  forward  to  fiesrly  we  position  of  e.  It  will  be  seen 
that  the  lever,  g,  is  made  fast  ti|  ihe  disc,  a,  and  does  not  turn  on  a  pin, 
as  is  the  case  with  the  others :  consequently,  the  advancing  of  d,  to  the 
position  of  0,  will  turn  the  djaOt'A,  and  with  it  the  other  levers,  A,  i,y, 
and  it,  which,  together  with  thf  revolfing  of  the  wheel,  will  cause  each 
of  the  paddles  or  float-boards  iniscesrivelv  to  take  the  position  shown  by 
df  and  all  the  other  positions  fjiiown  in  the  drawing.  It  is  only  neces- 
sary further  to  add,  that  the  iipprovement  in  the  steam-engine  is  appli- 
cable to  engines  for  driving  ij^fniinery  on  land  and  for  raising  water,  as 
well  as  for  marine  purposes,*  fjfid  ftat  the  improvement  in  the  paddle- 
wheel  maybe  applied  to  undetllKPt  water-wheels,  as  well  as  for  propelling 
vessels. 

Now  whereas  I  claim  as  my  invention. 

First,  as  re|g;ard8  my  improvement  in  steam-engines,  the  obtaining  of  a 
rotatory  motion  from  an  ^j<ieen^ff  motion  of  the  piston  by  means  of  Uie 
lever,  j,  the  mortice,  h,  and  ^e  pin  or  bearing,  i,  or  by  means  of  the 
mechanism  or  combination,  t^lfvers  shown  at  figure  4 ;  and. 

Secondly,  as  reeards  my  imnrovements  on  machinery  for  propelling 
vessels,  the  mode  hereinb^foie  described  of  giving  the  required  angle  to 
the  paddles  by  means  of  t}ie  rods,  ^  A,  t,  j,  and  k.  The  bent  stems, 
marked/,  the  disc,  a,  and  tiie  crank,  b,  and  such  my  improvements, 
being,  to  the  best  of  my  knowledge  and  belief,  entirely  new,  and  never 
before  used  within  that  piurt  of  His  said  Majesty's  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  his  said  dominion  of  Wales, 
or  Town  of  Berwick-up<m- Tweed,  nor  in  any  of  his  said  Majesty's  colo- 
nies or  plantations  abroad,  I  do  hereby  declare  this  to  be  my  specifi- 
cation 01  the  same,  and  that  I  do  verily  believe  that  this  my  said  speci- 
fication doth  comply  in  all  respects  fiilly,  and  without  reserve  or  disguise, 
with  the  proviso  m  the  aaid  hereinbefore  in  part  recited  letters  patent 
contained,  wherefore  I  i|o  hereby  claim  to  maintain  exclusive  rignt  and 
privilege  to  my  said  invJHition.— In  witness,  &c. 

Elijah  Gallowat. 
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fore  been  published  by  R.  Buchanan,  by  J.  Oldham,  and 
by  J.  Udney. 

The  aflSdavitg  on  the  part  of  the  defendants  tended  to 
show  want  of  novelty  of  the  invention  of  the  patent,  by 
reason  of  those  previously  published.  They  also  endea- 
voured to  show  that  the  wheels  of  the  defendants  were 
not  colouraUy  different  from  the  plaintiffs',  but  were  mate- 
rially improved^  and  that  the  plaintiffs'  wheels,  as  speci- 
fied, would  be  unsafe  in  use,  by  reason  of  the  axle  not 
running  through  the  wheels. 

Mr.  Knight^  Mr,  Jacobs^  and  Mr.  G.  Richards^  were 
for  the  plaintiffs,  and  Mr.  Solicitor- General  (Rolfs )^  Mr. 
David  Pollock^  and  Mr.  Parker  were  for  the  defendants. 

Mr.  Solicitor-General  stated  that  this  was  a  motion  to 
dissolve  the  injunction  obtained  by  the  plaintiffs,  on  the 
27th  of  May  last ;  and  then,  after  brieflv  explaining  the 
progressive  improvements  made  in  paddle-wheels  of  late 
years^  the  Learned  Counsel  said — The  float-boards  of 
common  wheels  are  fixed  radially,  and  produce  a  great 
deal  of  splash  in  the  water,  and  have  none  of  that  motion 
which  is  called  '^  feathering."  The  great  object  in  paddle- 
wheels  is  to  have  the  machinery  so  contrived  as  that  the 
paddles  shall  enter  and  leave  the  water  with  as  little 
violence  as  possible.  The  first  improvements  that  were 
patented  for  this  object  was  an  invention  by  a  person  of 
the  name  of  Buchanan,  in  1813.  AH  subsequent  inven- 
tions have  been  merely  modifications  of  Buchanan's  prin- 
ciple. This  principle  is  well  known  among  mechanics ; 
it  is  called  an  ^'  eccentric  movement/'  namely,  by  the  mo- 
tion of  one  wheel  to  obtain  another  to  move  on  a  different 
centre.  The  eccentric  movement  is  acquired  by  the  ap- 
plication of  the  eccentric  movement  to  paddle-wheels. 
The  paddle-wheel  is  fixed  at  a  right  angle,  and  the  float- 
boards  enter  the  water  nearly  perpendicular,  without  any 
splash,  in  the  position  in  which  it  has  the  greatest  power, 
being  always  perpendicular  to  the  horizon.  This  inven- 
tion of  Buchanan  was  not  found  to  answer  very  wdl,  and 
many  other  inventions  were  from  time  to  time  made 
exactly  with  the  same  view.  Galloway  obtains  the  false 
centre  by  having  an  arm  coming  down  from  the  true  centre : 
he  obtains  his  false  centre  precisely  in  the  same  way  as 
that  which  has  been  described  by  Buchanan,  by  radii 
fixed  on  a  disc  which  goes  round  the  false  centre,  having 
at  the  ends  of  it  cranks  fixed,  not  communicating,  as 
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in  Buchanan's  to  the  paddle-iit^heel,  but  in  a  crooked  way, 
notwithstanding  which  the  principle  is  exactly  the  same. 
Now  all  the  stems  in  Galloway's  wheel,  A,  t,y,  and  A:,  are  at- 
tached to  the  disc  by  means  of  pins,  and  are  moveable,  except 
.on e  of  them,^,  which  is  entirely  fixed.  The  reason  for  having 
g,  fixed,  is,  that  in  turning  the  great  wheel  which  commu- 
nicates with  the  false  centre,  if  it  all  depended  upon  the 
radii  connected  by  pins,  there  would  be  a  vibratory  mo- 
tion ;  something  is  wanted  to  completely  and  firmly  catch 
hold ;  one  is  therefore  fixed,  and  called  the  fixed  stem. 
This  patent  was  assigned  to  the  plaintiffs.  The  wheels 
made  by  the  plaintiflTs,  according  to  the  patent,  were  found 
not  to  succeed  at  all ;  and  shortly  afterwards  they  were 
obliged  completely  to  alter  the  form  of  their  wheels.  They 
retained  the  same  principle ;  but  there  were  two  or  three 
difliculties  found  to  be  almost  insurmountable.  One  was, 
that  the  moment  the  elongated  paddles  on  the  bent  arm 
came  in  contact  with  the  rough  sea,  the  wheels  were 
crushed  in  pieces,  because  the  pin,  instead  of  being  in  the 
centre  of  tlie  float-board,  was  at  the  extremity  of  it ;  the  con- 
sequence of  which  was,  that  the  machinery  was  very 
ricketty  and  unsafe,  and  it  became  necessary  to  brace  them 
together  at  the  top.  It  was  further  found  that  there  was 
no  use  in  the  outer  crank  at  all ;  the  motion  being  com- 
municated not  by  means  of  the  axis,  but  by  means  of  the 
wheel  itself,  from  which  braces  go  across  to  set  the  wheel 
in  motion,  the  axis  communicating  with  the  crank,  so  as 
to  form  a  false  centre.  They  also  found  that  this  wheel 
was  extremely  insecure,  by  reason  of  the  great  stress  on 
the  float-boards :  they,  therefore,  altered  their  plan  alto- 
gether, and  instead  of  having  the  stems  communicating 
with  the  bent  arms  which  communicated  with  the  flo^t- 
boards,  they  have  stems  much  longer  with  no  bent  arms 
whatever  connected  with  them,  and  which  communicated 
with  the  centre  instead  of  the  side  of  the  float-boards. 
The  principle  of  this  may  be  just  the  same  as  before,  but 
it  is  a  totally  different  thing  from  the  float-boards  and 
bent  arms  originally  used.  This  is  necessary  to  be  ob- 
served, because  it  is  evident  that  in  many  of  the  affidavits 
the  witnesses  speak  of  Morgan's  present  wheel,  and  not 
the  one  that  was  patented.  Now  the  defendants  only 
claim  to  do  that  which,  in  one  form  or  the  other,  en- 
gineers have  been  in  the  habit  of  doing  for  the  last  twenty 
years.    The  defendants  are  engineers  of  the  greatest  re- 
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spectabilitys  having  in  their  employment  between  three 
and  four  hundred  workmen,  and  have  been  in  the  habit  of 
making  paddle-wheels  for  a  great  number  of  years,  to  a 
ffreat  extent.  Mr.  Seaward  happened  to  be  making  a  tour 
in  France  in  the  year  1833,  and  in  passing  in  the  steam- 
boat from  Havre-de-Grace  to  Rouen,  he  was  much  struck 
with  the  paddle  wheel  used  in  the  boat ;  and,  upon  making 
inquiry,  he  found  it  had  been  in  use  in  France  ever  since 
the  year  1827,  the  invention,  if  it  can  be  called  an  inven- 
tion, having  been  made  by  a  Monsieur  Cav^ ;  that  was  a 
wheel  so  £ar  upon  the  principle  of  the  plaintiffs*,  that  it 
had  the  eccentric  axis,  which  obtains  the  motion  by 
means  of  stems  fixed  upon  pivots,  communicating  a  double 
motion  to  the  paddle-fioats.  This  wheel  differed  from 
Morgan's,  in  having  none  of  the  weakness  arising  from 
the  cutting  of  the  axis,  the  axis  going  entirely  through 
from  one  side  to  the  other:  it  more  resembled  Morgan's 

5 resent  wheel  than  that  for  which  he  obtained  his  patent. 
!*he  eccentric  motion  was  on  the  side  of  the  outer 
centre,  but  the  disc  was  on  the  outside,  the  same  as  Bu- 
chanan's. The  elongation  of  the  radii  was  exactly  the 
same.  You  may  vary  the  number  and  the  proportion  be^- 
tween  the  radii,  but  tlie  principle  must  be  exactly  the 
same.  This  wheel  had  great  simplicity  and  great 
strength :  the  principle  of  it  was  the  same  in  substance  as 
Buchanan^s.  If  Cave*s  wheel  had  been  made  in  England 
immediately  after  the  granting  of  Buchanan's  patent,  it 
alight  have  been  considered  an  infringement  of  that 
patent — the  only  difference  between  the  two  being  that 
the  centre  of  motion  is  much  less  eccentric  than  that  of 
Buchanan's.  Mr.  Seaward  considered  this  wheel  an  inge- 
nious adaptation  of  the  well  known  principle,  and  he  de- 
termined when  he  came  back  to  try  and  make  one :  the 
only  improvement  that  occurred  to  him,  was,  that  it  would 
be  better  to  have  all  the  stems  or  rods  connected  with  the 
disc  by  pins,  and  to  make  the  affixed  connexion  with 
rods  to  the  wheel,  which  makes  that  a  different  thing 
altogether;  the  fixed  rod  has  nothing  to  do  with  the 
paddles.  Accordingly  the  defendants  set  about  making 
wheels  upon  this  principle,  and  at  the  end  of  last  year 
entered  into  a  contract  to  supply  a  ship,  that  was  to  trade 
in  the  Mediterranean,  called  the  Levant,  with  paddle-wheels 
made  upon  this  principle.  These  wheels  were  made  in  a 
shop  where  there  were  about  350  people  constantly  at 
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work,  without  the  slightest  attempt  at  concealmenty 
nobody  dreaming  thei^  was  any  impropriety  in  their  so 
doings  because  if  they  were  a  copy  of  anything  heretofore 
in  use^  they  were  a  copy  of  Cave's  (and  be,  of  course,  had 
no  claim  in  this  country) ;  although  Cave's  was  not  what 
may  be  called  an  invention,  but  merely  a  better  adaptation 
of  the  mode  of  applying  the  eccentric  motion.  The  de- 
fendants, howevier,  received  a  letter  from  the  plaintiff, 
William  Morgan,  stating  they  bad  heard  they  were  making 
wheels  upon  their  principle,  and  threatening  them,  unless 
they  delisted,  with  legal  proceedings.  An  arrangement 
was  made  between  the  plaintiffs  and  the  defendants,  that  a 
scientific  gentleman  (Mr.  Carpmael,  of  Lincolu's-inn) 
should  inspect  the  model  of  the  wheels  defendants  were 
making,  and  give  his  opinion  whether  or  not  they  were  an 
infringement  of  the  plaintiffs'  patent.  In  pursuance  of 
which  arrangement,  Mr.  Carpmael  did  attend  at  the  de- 
fendants' manufactory  at  Limehouse,  and,  after  inspecting 
the  model,  gave  it  as  his  opinion  that  it  was  an  infringe- 
ment of  the  plaintiffs'  patent.  Mr.  Seaward  laid  the  case 
before  four  engineers  of  eminence,  and  they  gave  an 
opinion  contrary  to  that  of  Mr.  Carpmael ;  and,  acting 
upon  their  judgment,  Messrs.  Seaward  proceeded  to  com- 
plete the  contract  they  bad  entered  into  with  the  Levant 
Company,  and  they  proceeded  openly  and  notoriously  up 
to  the  time  the  plaintiffs  obtained  the  injunction.  The 
manner  in  which  that  injunction  was  obtained  was  one  of 
the  most  flagrant  impositions  ever  practised  upon  a  Court. 
Without  the  slightest  communication  with  the  defendants, 
they  apply  to  the  Court,  on  the  27th  of  May,  stating  that 
they  had  only  shortly  before,  on  the  1 0th  of  April,  come 
to  the  knowledge  that  we  were  proceeding  to  manufacture 
these  wheels.  Independently  of  all  other  objections,  even 
if  this  was  the  most  flagrant  violation  of  a  patent  right 
that  could  be  conceived,  the  plaintiffs  have  put  themselves 
out  of  Court ;  because  if  there  is  one  principle  more  settled 
than  another  in  a  Couit  of  ilustice,  it  is  this,  that  a  party 
coming  not  merely  for  afestinumremedium,  but  that  sort 
of  remedy  which  conies  under  the  definition  of  a  word  and 
a  blow,  are  bound  beyond  all  other  persons  to  state  the 
question  fairly. 

Mr.  Knight, — The  whole  correspondence,  and  every 
scrap  of  paper,  was  before  Mr.  Richards  when  he  prepared 
the  bill  and  affidavits. 
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-  TheSoUciiar^  Oeneral. — ^They  came  at  the  last  moment^ 
when  they  might  have  come  in  the  month  of  December. 
These,  then,  are  the  general  grounds  upon  which  this  in- 
junction is  sought  to  be  dissolved.  In  the  first  place^  the 
plaintiffs*  patent  right  is  perfectly  worthless,  it  being  a 
patent  for  a  thing  which  was  not  only  not  new,  but  had 
been  notoriously  practised  for  years.  The  principle  of  the 

Elaintiffs'  invention  is  to  have  a  cranked  axis  to  obtain  the 
ilse  centre  of  motion,  and  certain  connecting  rods,  one 
of  which  is  fixed  to  the  disc,  revolving  on  that  centre  of 
motion,  which  are  fastened  to  certain  bent  arms,  which 
bent  arms  are  fastened  to  the  float-boards.  Now 
what  is  understood  by  a  new  invention  ?  A  patent 
must  be  either  for  some  entirely  new  machinery,  or 
for  the  application  of  known  machinery  in  some  new 
manner:  but  in  the  plaintiffs'  patent  there  is  no  new 
principle,  or  any  new  application  of  a  known  principle; 
the  only  novelty  in  the  patent  being  in  the  bent  centre, 
and  the  placing  the  eccentric  movement  in  the  hollow  be- 
tween the  two  sides  of  the  wheel ;  all  the  rest  was,  not  only 
well  known,  but  patented  in  the  year  1813.  Buchanan's 
is  exactly  the  same  thing :  there  is  the  eccentric  movement 
applied  to  elongate  and  contract  the  radii  of  the  wheel, 
those  radii  being  connected  with  the   paddles.*    The 

*  The  patent  wasCTanted  to  Robertson  Buchanan,  on  the  1 8th  day 
of  October^  1813.    The  specification  was  as  follows : — 

To  all  to  whom  these  presents  shall  come,  &c.  Now  know  ye,  that 
in  compliance  with  the  said  proviso,  I  the  said  Robertson  Buchanan  do 
hereby  declare  tliat  the  nature  of  mv  said  invention,  and  manner  of 

Enrforming  the  same,  are  particularly  described  and  ascertained  as 
llows ;  that  is  to  say :  In  the  first  place  my  said  inventidn  is  established 
upon  a  mathematical  theorem,  which  may  be.enumeifKted  in  the  words 
here  underlined,  namely  :  If  two  equal  rings  or  circular  lines  in  the  same 
plane,  or  in  planes  parallel  to  each  other,  be  conceived  to  revolve  each 
iqK>n  its  respective  centre  in  its  own  plane,  with  one  and  the  same  uniform 
▼elocityt  and  in  the  same  direction  with  regard  to  parts  of  the  rinn  of 
lines  alike  situated,  and  any  point  be  taken  in  one  of  the  rings  or  hnes, 
and  a  right  line  be  drawn  from  that  point  parallel  to  a  line  supposed  to 
join  the  centres,  until  it  meets  the  other  rmg  or  circle,  then  I  say  the 
right  line  so  drawn  will  be  equal  to  the  line  of  distance  between  the 
centres,  and  will  continue  equal  and  parallel  to  that  line  of  distance 
during  the  whole  of  every  revolution  so  made.  And  the  demonstrative 
proof  of  the  said  theorem  being  very  easily  deducible  by  any  person  ac- 
quainted with  the  elementary  principles  of  geometry,  ana  not  being 
needful  to  enable  a  workman  to  perform  my  said  invention,  I  have  not 
for  those  reasons  considered  it  to  oe  requisite  that  I  should  enlarge  upon 
the  same  in  this  place. 
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wheel  of  the  defendants  have  nothing  in  common  with  the 
piaintiffB*   but   the   principle  of   the    eccentric   moving 

Secondly,  the  circle,  a,  c,  e,  a,  and  the  circle,  I,  2,  3,  4,  in  Fig.  1, 
denote  the  rings  or  circular  fines  before-mentioned,  and  Y,  and 
X,  denote  the  centres  thereof;  and  the  line  1  a  parallel,  and  equal  to 
X,  Y,  the  line  of  distance  of  the  centres  will  continue  equal  and  parallel 
to  that  line  of  distance  in  the  positions,  2  c,  and  3  e,  and  4  g,  and  in  all 
other  positions  into  which  the  point,  1,  can  be  brought  during  the  uni- 
form, equal,  and  similarly-directed  revolutions  of  the  two  circles. 

Thirdly,  if  a  wheel,  which  I  shall  here  call  the  pitch  wheel,  be  con- 
structed, and  here  denoted  by  the  circle,  1,  2,  3,  4,  Fig.  1,  having  four 
or  any  other  number  of  paddles,  ab,  ac/f  e^  h  g,  capable  of  being  moved 
or  shifted  in  position  upon  the  respective  axes  or  centres  thereof,  1 ,  2,  3, 
4,  and  the  extremities  of  the  said  paddles,  a,  c,  e,  g^  or  any  arms  or  con- 
necting pieces  equal  in  length  to  X,  Y,  be  attached  (under  the  condi- 
tions before  set  forth)  to  another  wheel  or  revolving  piece,  which  I  shall 
here  call  the  connexion  wheel  or  piece,  it  wiU  be  a  necessary  conse- 
quence that  if  one  of  the  said  wheels  be  made  to  revolve,  the  other 
wheel  will  also  revolve  in  the  same  direction  and  with  the  same  velocity, 
and  the  paddles  will  continue  parallel  to  X,  Y,  and  to  each  other  (ex- 
cepting only  in  the  case  wherein  the  said  cases  or  centres  may  be 
governed  by  arms  or  connecting  pieces,  and  the  paddles  themselves  be 
also  capable  of  having  their  positions  on  the  said  axis  or  centres  varied, 
and  then  each  paddle  will  continue  parallel  to  itself  as  it  may  have 
been  so  first  posited) ;  and  fourthly,  Fig.  2,  numbers  1,  2,  and  3,  denote 
by  views  of  the  nature  of  two  vertical  sections,  and  one  ground  plan  or 
section,  the  said  pitch  wheel  and  connexion  wheel  or  piece  fitted  up  and 
connected  with  the  paddles ;  and  in  all  the  drawings,  the  same  fetters 
and  figures  indicate  the  same  parts  or  things.  B,  denotes  the  axis  or  arbor 
of  the  pitch  wheel,  which  wheel  is  or  may  be  made  double  in  order  to  sup- 
port the  axles  of  the  paddles ;  and  C,  denotes  a  circular  fixed  piece  which 
serves  as  an  arbor  for  the  connecting  wheel  or  piece  to  revolve  upon  by 
its  smooth  and  fitted  socket ;  and  the  said  circular  piece  is  by  the  con- 
struction eccentric  with  regard  to  the  pitch  wheel,  and  sufficiently  large 
to  allow  the  arbor  B,  of  the  pitch  wheel  to  pass  through  it  without  in- 
terfering with  the  motion  of  the  connecting  wheel  or  piece.  And  further, 
at  A  1,  A  2,  A3,  and  A  4,  are  seen  the  arms  or  connecting  pieces 
always  parallel  to  the  line  between  the  centres  X,  Y  :  but  in  such  con- 
structions of  machinery  as  do  not  require  the  arbor  B,  or  any  arbor  or 
axis  for  the  pitch  wheel  to  pass  through,  as  here  delineated,  then  instead 
of  the  piece  C,  may  be  substituted  a  simple  pivot,  or  any  other  kind  of 
centre,  to  govern  the  circular  motion  of  the  connecting  circle  or  piece. 
And  moreover,  in  such  cases  as  may  require  that  the  position  of  all  the 
paddles  should  be  chanffed  at  the  same  time,  with  regard  to  surrounding 
fixed  objects,  by  a  motion  equivalent  to  that  of  weathering  or  changing 
their  obliquity,  I  do  produce  such  and  the  said  change  by  any  well- 
known  means  of  Construction,  by  which  the  centre  A,  can  be  made 
adjustable  in  position  around,  and  preserving  constantly  the  same 
dbtance  from  tne  centre  Y,  and  I  do  accordingly  change  the  position  of 
the  said  centre  X,  and  thereby  also  the  obliquity  of  uie  said  paddles, 
by  virtue  or  reason  of  the  constant  condition,  that  the  arms  A  1,  A  2, 
A  3,  and  A  4,  will  continue  parallel  to  the  lino  X,  Y,  joining  the  centres 
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without  the  use  of  cogs,  and  that  was  in  use  in  1813,  in 
Buchanan's  patent ;  the  only  difference  between  that  and 

of  the  p\tch  wheel  and  connexion  wheel,   in  what   manner  soever 
the  said  line  X,  Y,  may  at  any  time  be  placed.  And  I  the  said  Robertson 
Buchanan  do  ^rther  declare,  as  to  the  practice  of  my  said  invention 
in  the  impelling  of  vessels,  boats,  barees,  or  rafts,  I  do  fit  up  the  same 
with  one  or  more  wheels,  having  paddles  and  other  apparatus  as  before 
described,  and  do  cause  the  pitch  wheels  to  revolve  by  the  action  of 
steam  or  any  other  suitable  fu*st  mover,  and  thereby  to  strike  the  pad- 
dles duly  into  and  against  the  water,  so  as  by  the  usual  re-action  td 
produce  a  progressive  motion  of  and  in  the  said  vessels,  boats,  barges, 
or  rafts ;  and  I  do  fix  or  adjust  the  centre,  X,  in  such  manner,  that  the 
paddles  shall  have  their  surfaces  of  action  perpendicular  to  that  of  the 
water,  or  nearly  so ;  namely,  with  the  upper  l>orders  or  edges  thereof 
inclined  forward  more  or  less  bv  trial  and  observations,  as  Sie  velocity 
through  the  water  is  greater  or  less,  in  order  that  the  resistances  from 
the  immersion  and  delivery  of  the  paddles  may  be  the  least,  and  the 
action  from  the  direct  impulse  of  the  lower  paddles  may  be  the  greatest 
possible.     And,  moreover,  with  regard  to  undershot  wheels,  I  do  adjust 
the  paddles  in  the  like  manner,  so  that  the  loss  of  force  by  the  first  im- 
mersion and  by  the  lifting  of  the  tail  water  may  be  the  least,  and  the 
direct  impulse  the  greatest  possible.    And  with  regard  to  breast  wheels, 
the  floats  must  be  set  at  such  an  obliquity  as  may  best  and  most  effec- 
tually subject  them  to  the  action  of  the  water.     And  with  regard  to 
overshot  or  bucket  wheels,  I  do  substitute  in  the  place  of  floats,  certain 
shallow  vessels  or  horizontal  floats,  with  ledffes  on  the  upper  side.    And 
I  do  make  one  of  the  sides  or  ledges  thereof  to  turn  on  pivots  or  other- 
wise, in  order  to  discharge  and  empty  the  water  at  the  lower  situation 
of  the  revolving  wheel,  by  means  of  a  trippine  piece  there  placed  for 
that  purpose,  or  by  other  fit  means.    Ana  I  do  fill  or  charge  the  said 
vessels  or  horizontal  floats  with  water,  when  at  the  upper  part  of  the 
revolution,  in  the  usual  manner.    And  with  regard  to  wind-mills  with 
upright  shafts,  I  do  apply  and  use  my  said  improvements,  taking  care 
that  the  floats  or  sails  snail  be  opposed  at  right  angles  to  the  direction 
of  the  wind,  when  in  that  position  where  the  radius  of  the  pitch  wheel 
is  also  in  the  place  of  the  float,  and  also  that  a  fit  cover  shall  be  applied 
to  defend  the  floats  or  sails  from  the  action  of  the  wind  in  their  return- 
ing semi-revolution.    And  the  said  last  application  and  use  of  my  said 
improvements  will  be  equally  effectual  in  mills,  of  which  the  principal 
shaft  shall  be  horizontal  or  oblique  instead  of  bein^  vertical,  provided  that 
in  all  such  cases  the  said  shaft  shall  be  itself  at  right  angles  to  the  direc- 
tion of  the  wind.    And  farther,  whensoever  the  strength  of  the  wind 
or  nature  of  the  work,  shall  or  may  render  it  expedient  to  alter  the 
obliquity  or  weathering  of  the  floats  or  sails,  the  same  may  be  done  by 
altenng'  the  situation  of  the  centre  X ;  and  if  required,  such  alteration 
may  be  made  during  the  actual  work  by  means  of  the  centrifugal  appa- 
ratus, called  the  governor,  or  by  any  other  well  known  and  appropnate 
apparatus,  operating  by  means  of  the  veloci^  of  the  mill  itself.     And 
I  ao  further  declare,  that  the  vessels  or  horizontal  floats  hereinbefore 
described  as  applicable  to  overshot  mills,  may  also  be  applied  to  raise 
water  by  my  said  improvements,  and  in  this  case  the  pitch  wheel  must 
be  .moved  by  any  fit  first  mover,  and   the  buckets  filled  below  and 
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plaintifiB*  being,  that  plaintifiB^  have  the  eccentric^  move- 
ment within  the  wheels,  and  Buchanan's  outside ;  and  in 
this  respect  the  defendants  have  adopted  Buchanan's 
principle.  But  Buchanan's  is  not  the  only  one  upon  this 
principle.  In  the  year  1827  a  person  of  the  name  of  Old- 
ham obtained  a  patent :  that  is  exactly  the  same,  with  the 
exception  that  the  eccentric  motion  is  obtained  by  means 
of  coff-wheels  instead  of  the  means  by  which  it  is  obtained 
inde&ndants'  wheel.  It  may  be  said, — It  is  true  that  Old- 
ham's was  known,  and  Buchanan's  was  known,  but  the 
union  of  the  two  was  not  known ;  but  that  is  not  what  he 
bss  done.  In  that  same  year,  1827,  Cave  had  invented 
his  wheel,  and  he  had  a  drawing  made  of  it,  but  he  did  not 
apply  for  any  patent  for  it  In  the  month  of  May,  1829, 
before  the  granting  of  the  plaintifTs'  patent,  a  gentleman 
of  the  name  of  Dr.  Udney  invented  an  improvement  on 
Oldham's,  and  which  is  exactly  the  same  for  which  the 
patent  has  been  obtained,  the  only  distinction  being  the 
plaintiffs  having  the  false  centre  inside.  A  description  of 
this  of  Dr.  Udney's  was  published  in  the  ^*  Mechanic's 
Magazine,"  in  the  month  of  May,  1829.  It  has  been  sug- 
gested that  the  description  does  not  state  that  the  rods 
were  connected  by  pins,  but  this  was  published  in  the 
^^  Mechanic's  Magazine,"  and  every  mechanic  would  know 
it  was  so  intended. 

Mr.  Knight, — It  is  a  very  material  point,  there  being 
but  one  fixed  rod,  and  all  the  rest  moveable,  in  the  plain- 
tifis'  invention. 

The  Soliciior-General. — The  paddles  in  Udney's  are 
not  fixed  to  bent  stems  ;  but  neither  are  the  defendants', 
nor  those  now  made  by  Morgan.  There  is  another  circum- 

emptied  above  by  the  method  before  described,  or  any  other  well  known 
method.  And  the  dredging  from  the  bottom  of  waters  may  also  be 
performed  by  scraping  buckets  attached  to  the  wheels  instead  of  the 
paddles  aforesaid,  and  the  said  buckets,  after  having  charged  them- 
selves, by  acting  upon  the  ground  at  bottom,  are  discharged  into  an 
appropriate  channel  or  conveyance  near  the  top  by  the  action  of  a 
meUiltic  piece  resembling  a  broad  hoe,  and  placed  tbere  for  that  pui> 
pose.'  And  lastly,  with  regard  to  other  machinery,  and  the  application 
of  my  said  improvements,  and  also  the  variations  of  a  structure  and 
materials,  and  the  relative  position  of  the  parts  of  my  said  improve- 
ments, the  same  may  be  easilv  understood  and  performed  by  any  com- 
petent workman,  from  what  hath  been  already  specified,  and  do  not 
therefore  require  any  further  elucidation  or  remark. 
In  witness  whereof,  &c.  Robertson  Buchanan. 
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stance  so  important,  that  it  is  necessary  to  call  attention 
to  it,  namely,  that  a  workman  of  the  name  of  King  Wil* 
liams,  previous  to  the  obtaining  of  the  plaintiffs'  patent, 
actually  made  the  model  of  a  wheel  exactly  on  the  same 
principle,  the  bent  arms  and  every  thing  in  the  same  way. 
King  Williams  says,  that  in  the  winter  of  the  year  182d, 
he  went  into  Germany,  to  Frankfort,  and  there  became 
acquainted  with  a  machine,  an  automaton,  which  it  was 
intended  should  walk  on  the  stage,  and  that  this  was  done 
by  a  movement  of  this  sort ;  and  it  struck  him  that  the 
same  principle  might  be  applied  to  paddle-wheels ;  and 
before  the  granting  of  the  plaintiffs'  patent,  as  early  as 
April,  1829,  this  very  model  was  made,  and  exhibited  to 
a  variety  of  persons.     But  nobody  dreamt  of  this  model  of 
King  Williams  being  an  important  invention,  because  it 
was  a  most  insecure  thing,  by  reason  of  its  being  con- 
nected at  the  end  and  not  in  the  centre,  just  as  in  the  spe- 
cification.   It  is  said  by  the  plaintiffs  that  King  Williams 
did  not  learn  this  invention  at  Frankfort,  but  that  he  sur- 
reptitiously obtained  it  from  a  workman  in  the  employ  of 
the  patentee.    It  is  immaterial  how  he  acquired  the  know- 
ledge, the  only  question  is  the  point  of  fact  of  his  obtain- 
ing the  knowledge  and  exhibiting  the  model.    Then  there 
is  another  wheel,  Brown's,  made  in  ihe  year  1828,  em- 
bracing the  application  of  just  the  same  principle,  to  give 
a  feathering  to  the  paddle- boards.    Under  these  circum- 
stances the  defendants  contend,  first,  that  the  invention 
is  not  new :  for  the  same  reason  there  is  no  infringement, 
because,  if  there  was  anything  new,  it  must  be  the  position 
of  the  false  centre  within  the  wheel,  and  that  we  have  not. 
There  is  also  the  circumstance  of  the  concealing  from  the 
Court  what  had  taken  place  in  the  months  of  December 
or  January,  and  not  telling  the  whole  truth  when  they  ap- 
plied for  an  ex  parte  injunction,  and  also  that  all  title  to 
the  patent  is  out  of  the  plaintiff,  Morgan,  by  his  bank- 
ruptcy. Underthese  circumstances,  we  conceive  the  defend- 
ants are  entitled  to  have  the  injunction  dissolved.    It  is  a 
matter  of  the  greatest  importance  to  the  defendants,  they 
having  entered  into  a  contract  with  the  Levant  Company, 
which  must  be  completed  before  the  1st  of  August.    The 
plaintiffs  and  defendants  are  rival  contractors  for  these  sort 
of  wheels  with  the  same  Company,  and  while  the  plaintiffs 
are  going  on  supplying  them  with  wheels,  the  defendants 
are  prevented  by  the  injunction  :  it  may,  therefore  occasion 
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irreparable  injury  to  the  defendants.  The  scientific  wit- 
nesses for  the  plaintiffs  seem  to  be  speaking  of  Morgan's 
present  wheel,  and  not  of  the  patented  wheel ;  Mr.  Brunei 
seems  clearly  to  be  speaking  of  that  wheel.  There  is  a 
discrepancy  of  opinion  among  the  witnesses.  Some  say  it 
is  an  infringement,  others  not :  that  is  a  question  upon 
which  the  Court  must  form  its  own  judgment.  In  oraer 
to  constitute  an  infringement  they  must  first  establish  the 
validity  of  their  patent,  and  that  it  would  not  have  been  a 
violation  of  Buchanan's  patent,  if  it  had  been  made  while 
that  patent  lasted ;  and,  secondly,  that  in  some  material 
point  the  defendants  have  infringed  it  by  using  the  exact 
wheel  used  by  Cav^,  that  of  Oldham's  and  Udney's,  and 
also  the  model  of  the  wheel  exhibited  by  King  Williams. 
The  injunction,  therefore^  obtained  by  the  plaintiffs  must 
clearly  be  dissolved. 

Mr.  David  Pollock  and  Mr.  Parker  followed  on  the 
same  side.  The  latter  gentleman  read  the  affidavits  in 
support  of  the  motion,  and  Mr.  Richards  those  for  the 
plaintiffs. 

Mr.  Knight. — Sir,  I  have  the  honour  of  appearing  for 
the  plaintiffs  in  this  case,  in  which,  as  1  conceive,  as  the 
case  now  stands,  the  only  substantial  question  is,  what 
ought  to  be  done  until  the  case  can  be  tried.  The  subject 
of  the  patent  in  dispute  is  one  of  great  value  and  import- 
ance ;  this  is  admitted,  no  one  has  attempted  to  dispute 
it ;  and  the  only  question  is,  what  shall  be  done  until  the 
matter  can  be  tried  at  law,  where  if  the  defendants*  choose 
to  try.it,  they  have  the  right  to  have  it  tried.  I  shall 
therefore  apply  myself  to  this  question  of  what  ought  to 
be  done  in  the  meantime. 

The  Vice-chancellor. — I  suppose  that  both  sides  would 
not  shrink  from  trying  the  matter  at  law  ? 

Mr.  Knight. — ^I  am  ready  to  try  it  in  any  way  your 
Honour  may  think  most  fit,  the  only  question  being,  as 
I  before  observed,  what  is  to  be  done  until  a  trial  can  be 
had.  Now  this  point  has  been  regulated  by  the  Court 
upon  fixed  principles,  which  are  well  known,  and  upon 
which  no  doubt  whatever  exists ;  the  rule  I  refer  to  was 
laid  down  in  the  case  of  Hill  v.  Thompson.^  In  Lord 
Eldon^s  judgment  in  that  case,  he  states  what  I  have 
always  understood  to  be  the  principle  that  applies  to  the 
particular  question,  what  is  to  be  done  until  the  case  can 

•  Vel.  i.  p.  374. 
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be  tried  at  law  ?  which,  I  say,  is  fixed  by  certtUB  known 
rules.  '^  The  principle,"  Lord  Eldon  says,  *^  upon  which 
the  Court  acts  in  cases  of  this  description  is  the  follow- 
ing : — Where  a  patent  has  been  granted,  and  an  exclusive 
possession  of  some  duration  under  it,  the  Court  will 
interpose  its  injunction^  without  putting  the  party  pre<- 
viously  to  establish  the  validity  of  his  patent  by  an  action 
at  law.  But  where  the  patent  is  but  of  yesterday,  and, 
upon  application  being  made  for  an  injunction,  it  is  endea^ 
youred  to  be  shewn  in  opposition  to  it,  that  there  is  no 
good  specification,  or,  otherwise,  that  the  patent  ought 
not  to  have  been  granted,  the  Court  will  not  from  its 
own  notions  respecting  the  matter  in  dispute,  act  upon 
the  presumed  validity  or  invalidity  of  the  patent,  without 
the  right  having  been  ascertained  by  a  previous  trial ;  but 
will  send  the  patentee  to  law,  and  oblige  him  to  establish 
the  validity  of  his  patent  in  a  Court  of  Liaw,  before  it  will 
grant  him  the  benefit  of  an  injunction."  Now  these  are 
the  principles  upon  which  the  Court  has  uniformly  acted; 
it  presumes  in  favour  of  the  title  of  the  patent,  even  where 
there  is  reasonable  matter  of  doubt  or  question,  upon  the 
ground  of  the  granting  of  the  patent  having  been  followed 
by  continued  possession  and  enjoyment  It  is  the  right, 
therefore,  of  the  plaintiffs  in  this  suit  to  have  the  law  upon 
the  subject,  as  it  is  sustained  by  decisions  and  practice, 
administered  to  them,  according  to  these  known  and 
established  rules. 

Now  I  beg  your  Honour's  attention  particularly  to  this 
circumstance,  there  is  not  a  single  case  in  evidence  of 
any  competition  with  the  plaintiffs  in  this  their  exclusive 
right ;  not  a  single  case,  1  say,  brought  into  Court, — ^that 
this  exclusive  right  of  the  plaintiffs  has  in  any  respect 
been  interfered  with  during  that  period,  from  the  month 
of  December,  1829,  to  the  present  time;  not  the  least 
pretence  for  stating  it.  And  I  must  entreat  your  Honour's 
attention  while  I  am  upon  this  part  of  the  subject  to  the 
place  where  the  defendants,  Messrs.  Seaward,  carry  on 
their  trade — upon  the  banks  of  the  Thames — down  which, 
from  the  year  1829,  vessels,  having  the  improvements, 
have  been  in  use,  on  the  part  of  the  Government  and  others, 
constantly  from  that  year,  1829.  Now  your  Honour  is 
aware,  that  during  one  part  of  the  proceedings  in  this 
case,  my  Learned  Friend,  Mr.  Parker j  has  had  the  gallantry 
to  come  forward  in  defence  of  King  Williams. 
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The  Vice-Chancellfir. — I  really  don't  believe  a  word  of 
what  King  Williams  has  stated :  certainly  I  shall  not  give 

Jou  any  trouble  on  that  part  of  the  case.  We  will  throw 
is  evidence  entirely  out  of  the  question. 
Mr.  Knight. — No,  Sir;  but  the  case  is  worse — far 
worse — with  respect  to  this  King  Williams,  than  your 
Honour  is  yet  aware  of.  It  is  clear  that  the  other  side 
have  brought  forward  that  evidence  of  King  Williams 
with  the  knowledge  of  the  fraud.  It  is  proved  to  have 
been  a  fraud  practised  by  those  who  brought  forward  this 
evidence.  Now  with  reference  to  the  circumstance  of 
Cave's  wheels,  I  entreat  your  Honour's  attention  to  the 
statement  of  Mr.  Seaward,  the  story  about  his  voyage  on 
the  river  Seine,  between  Havre  and  Rouen,  in  the  Louis- 
Phillippe.  Now  Mr.  Seaward  is  a  man  in  a  large  busi- 
ness, conversant  with  mechanical  subjects,  always  hearing 
what  is  going  on  in  the  world  in  his  own  particular  pro- 
fession, in  which  profession  such  an  improvement  as  this 
could  not  have  existed  without  its  being  the  subject  of 
universal  conversation  among  mechanics,  and  men  engaged 
in ! Mr.  Seaward's  business;  living  also  on  the  banks  of 
the  Thames,  and  seeing  from  day  to  day  wheels  with  this 
improvement  passing  by ;  this  gentleman,  Mr.  Seaward, 
comes  to  your  Honour,  and  tells  your  Honour,  and  asks 
your  Honour,  as  a  reasonable  being,  to  believe  that  he  dis- 
covered this  invention,  for  the  first  time^  in  a  boat  called 
the  Louis-Phillippe,  between  Havre  and  Rouen,  in  the 
year  1833.  Why  it  would  be  an  insult  to  the  dullest  and 
most  unobservant  man  to  suggest  such  a  thing.  I  am 
quite  astonished  how,  under  the  able  advice  that  Mr.  Sea- 
ward has,  the  parties  should  have  ventured  to  bring  for- 
ward such  a  statement.  Does  your  Honour  suppose  that 
this  patent,  having  been  in  existence  from  the  year  1829, 
having  been  continually  spoken  of,  having  been  used  by 
the  Government  in  their  vessels,  which  must  have  fre- 
quently passed  Messrs.  Seaward*s  mianufactory,  does  your 
Honour  suppose  that  Mr.  Seaward  could  have  remained 
ignorant  of  it  ?  Now,  on  looking  at  Mr.  Seaward's  affidavit 
(part  of  which  Mr.  Knight  read),  the  idea  that  he  means 
to  convey,  is,  that  this  combination  of  the  one  fixed  rod 
and  the  others  moveable  was  given  him  by  the  discovery 
oh  board  of  this  steam-vessel.  Your  Hoiiour  may  take  it 
for  granted^  and  I  will  prove  it,  that  except  this  vessel  on 
the  Seine,  which  this  gentleman  states  ne  saw  in  1833^ 
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there  is  not  a  trace  in  the  evidence  of  any  wheel  with  the 
parts  belonging  to  this  having  been  in  use  in  this  country; 
clearly  not:  and  it  is  quite  immaterial  what  may  have 
taken  place  in  France.  I  only  allude  to  this  story  of  Mr. 
Seaward*s  now  for  the  purpose  of  showing  the  impossi- 
bility of  paying  attention  to  affidavits  of  such  a  description 
as  these.  Then  with  respect  to  this  supposed  model  of 
Dr.Udtiey's:  this  model,  in  fact,  is  not  Udney's ;  they  have 
made  a  variation  in  the  model  from  the  description  given 
of  Udney's  wheel  in  the  "  Mechanics'  Magazine  ;"  and  as 
it  commonly  happens  in  cases  of  this  kind,  the  variation 
is  on  the  principle  of  our  patent,  and  might  just  as  well 
have  belonged  to  any  other.  Now  with  regard  to  Bucha- 
nan's patent,  the  rods  are  all  fixed,  and  the  paddles  at  all 
times  parallel.  It  is  admitted,  that,  whatever  may  be  the 
case  with  the  paddle  when  it  enters  the  water,  it  is  not 
enabled  to  leave  the  water  at  a  proper  angle ;  and  there- 
fore leaves  out  the  whole  of  the  material  part  of  the 
plaintiffs'  invention.  As  to  Oldham's  wheel,  it  differs  in 
a  slight  degree  from  that  of  Buchanan's.  Now  that  cir- 
cumstance has  been  distinctly  brought  forward,  and  is 
no  where  contradicted.  Park,  in  his  second  affidavit, 
draws  the  distinction  to  which  I  have  alluded.  He  says, 
that  ^*  in  John  Oldham's  invention,  there  are  two  wheels, 
with  floats  affixed  to  vibrating  spindles  fastened  to  levers 
or  cranks  in  the  same  manner  as  is  set  forth  in  the  said 
specification  of  the  said  Robertson  Buchanan,  but  with  this 
only  difference  and  addition,  that  the  said  wheels  are  not 
of  equal  size,  and  the  eccentric  axis,  instead  of  being  a 
fixture,  as  in  the  said  Robertson  Buchanan's  invention,  is 
made  to  revolve  at  the  same  time  with  the  eccentric  or 
connecting-wheel,  which  turns  on  it ;  and  these  are  both 
caused  to  rotate  by  means  of  cog-wheels  carried  on  a 
separate  shaft,  which  is  placed  parallel  to  the  main-shaft. 
And  this  deponent  further  sailh,  that  any  and  every  angle 
which  circumstances  may  require,  either  for  the  entrances 
of  the  floats  into,  or  their  departure  from,  the  water,  can- 
not be  alike  obtained  in  every  wheel  of  whatsoever  diame- 
ter it  may  be,  by  the  combination  of  the  said  John 
Oldham,  in  which  the  angles  of  the  floats  at  the  water- 
line  necessarily  depend  on  the  diameter  of  the  wheel; 
whereas,  in  the  said  plaintiffs'  wheel,  any  desired  useful 
angle  may  be  obtained  in  every  wheel,  of  whatsoever 
diameter  it  may  be."  The  distinguishing  merit  for  which 
VOL.  II.  c; 
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the  plaiutiffs'  patent  was  granted,  is  this,  that  you  not 
onljr  gain  the  required  angle  that  is  best  when  the  float- 
boards  enter  and  leave  the  water,  but  also  that  it  is 
capable  of  application  to  any  wheel  of  whatsoever  dia- 
meter. Buchanan's  is  admitted  not  to  be  within  the  first 
description:  Oldham's  is  proved  to  be  not  within  the 
second. 

The  Vice-chancellor, — Just  set  Oldham's  model  here. 

Mr.  Knight. — There  is  no  difference  of  opinion  on  that 
point ;  there  are  plenty  of  affidavits  on  the  subject. 

The  Vice-chancellor, — Your  proposition  is,  that  any 
angle  cannot  be  had  in  every  wheel,  of  whatsoever  diame- 
ter, from  Oldham's  principle :  what  is  the  reason  of  that  ? 
I  don't  see  how  it  can  be  so. 

Mr.  Knight, — Mr.  Carpmael  will  explain  that  to  your 
Honour  :  he  has  made  a  diagram  for  the  purpose  of  shew- 
ing it  more  clearly.  But  there  is  no  difference  of  opinion 
about  it  anywhere. 

The  Solicitor  General — I  cannot  conceive  the  mean- 
ing of  it:  is  there  any  peculiarity  in  the  size  of  the 
wheel  ? 

The  Vice-Chancellor, — I  don't  think  this  proposition 
is  met  by  any  of  the  affidavits. 

Mr.  Knight. — It  is  not,  Sir;  and,  therefore,  I  have 
not  addressed  myself  at  such  length  us  I  otherwise  should 
have  done. 

Mr.  Carpmael  explained  the  models  to  his  Honour,  and 
said, — I  have  taken  the  diameters  of  two  wheels,  one  of 
fifty  and  one  of  a  hundred  equal  parts,  and  it  would  do  for 
any  diameter  you  may  require.  There  can  only  be  one 
angle  for  each  diameter ;  and  the  angle  of  entry  and  of 
leaving  the  water,  must,  in  Oldham's  wheel,  depend  on 
the  diameter ;  the  angle  being  a  line  drawn  from  the 
centre  of  the  upper  float-board  to  the  circumference  of  the 
wheel  at  the  water-line. 

The  Solid  tor- General. — Do  you  mean  to  say  that 
Oldham's  wheel  cannot  make  any  antrle  you  please  ? 

Mr.  CarpmaeL-Yes,  Sir.       ^      »     '      *" 
The  Solicitor-General. — Then   I   am    not    mechanic 
enough  to  understand  it,  nor  the  gentlemen  who  have  in- 
structed me  either. 

Mr,  Knight. — If  there  had  been  any  contradiction  of 
evidence  upon  that  point,  I  should  have  entered  into  it 
The  Solicit  or- General. — Which  affidavit  is  that  in  ? 
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Mr.  Knight. — It  is  in  Park's,  of  the  9th  of  July,  and 
Brunei's  also. 

[Mr.  Carpmael  proceeded ;  and  his  Honour  remarked 
that  he  clearly  saw  that  each  diameter  of  a  wheel,  on 
Oldham's  plan,  could  have  but  one  angle,  and  that  the 
same  angle  could  not  be  produced  in  wheels  of  different 
diameters.] 

Mr.  Kiiight. — Your  Honour  may  take  it  as  a  fact  es^ 
tablished  in  the  case,  about  which  there  is  no  dispute, 
that,  according  to  Oldham's  principle,  the  required  angle 
cannot  be  obtained  to  wheels  of  any  diameter.  I  pur- 
posely omitted  the  explanation  of  the  mechanical  prin- 
ciple myself,  because  I  knew  there  was  a  gentleman 
present  infinitely  more  capable  of  doing  it  than  I  am ; 
and  I  was  afraid  if  I  attempted  it  I  might  confuse  it. 
The  affidavit.  Sir,  to  which  I  am  more  particularly  de- 
sirous of  referring  your  Honour's  attention  upon  this 
point  is  that  of  Alexander  Park.  Now  I  come  to  Dr. 
Udney's  wheel,  which  I  really  believe  we  have  already 
disposed  of;  but  Park's  affidavit  goes  on  to  sav',  after 
having  described  Buchanan's  and  Oldham's,  ^  That  in 
the  description  of  the  invention  of  the  said  J.  Udney, 
there  is  a  revolving  collar  on  a  fixed  axis  placed  eccentri- 
cally to  the  main  shaft,  but  that  it  could  not,  at  the  time 
of  the  publication  of  the  same,  have  been  inferred  that 
Udney  contemplated  the  use  of  rods  connected  or  at- 
tached, by  pin -joints  at  their  upper  end,  to  the  collar^  so 
that  they  might  rotate  freely  on  the  crank ;  but,  on  the 
contrary,  the  engraving  annexed  to  the  said  description 
of  the  said  J.  Udney's  invention,  for  the  purpose  of 
shewing  how  the  rods  were  to  be  connected  to  the  collars, 
distinctly  shews  the  rods  and  collar  to  form  one  piece 
or  be  firmly  united,  the  said  rods  being  represented  as 
springing  from  the  collar,  and  then,  for  a  short  distance, 
as  gradually  lessening,  and,  afterwards,  as  continued  in  a 
straight  form.  And  this  deponent  further  saith,  that,  in 
the  letter-press,  or  description  given  by  the  said  J. 
Udney  of  his  said  invention,  he  does  not  in  any  one  pas- 
sage thereof  (as  is  stated  in  the  said  affidavits  of  the 
said  William  Brunton  and  John  Isaac  Hawkins,  Bryan 
Donkin  and  John  Donkin,  that  he  does)  mention  or  hint 
that  the  said  rods  are  moveable  on  the  collar,  but  in  every 
instance  wherein  he  mentions  the  said  rods,  he  speaks  of 
them  as  departing  or  playing  from  the  crank."     Now  I 

c  2 
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entreat  your  Honour's  attention  to  this  circumstance,  that 
every  one  of  the  scientific  witnesses  who  have  spoken 
upon  this  subject,  confirm  what  this  witness  has  here  said. 
They  have  all  stated,  that  those  gentlemen,  Mr.  Brun- 
ton,  Mr.  Hawkins,  and  the  two  Mr.  Donkins  have  been 
induced  to  swear,  under  this  misapprehension,  affidavits 
leading  to  the  inference  that  in  this  invention  of  Udney's 
the  rods  were  moveable  on  the  collar.  Now  that  is  dis- 
tinctly and  pointedly  contradicted.  And  it  is  also  said, 
that  Udney's  drawing,  as  published  in  the  Mechanic's 
Magazine,  did  not  furnish  the  means  of  making  any  useful 
machinery.  Now  upon  this  part  of  the  evidence  there  is 
no  contradiction. 

The  Solicxtor-GeneraL — I  beg  your  pardon.  You  slate 
they  are  not  made  moveable ;  why  here  they  are  made 
moveable.  These  are  all  different  angles  in  different 
positions  :  they  must  move  in  order  to  effect  that. 

Mr.  Knight. — All  I  mean  to  say  is  this ;  that  these 
witnesses  state  distinctly,  that  the  rods  are  not  moveable 
on  the  collar :  that  Udney,  in  his  description,  '^  does 
not,''  as  this  witness  says,  ''  mention  or  hint  that  the 
said  rods  are  moveable  on  the  collar,  but  in  every  instance 
wherein  he  mentions  the  said  rods,  he  speaks  of  them  as 
departing  or  playing  from  the  crank." 

The  SoKciior-GeneraL — I  think  your  Honour  has  got 
the  plate ;  your  Honour  will  perceive  there  that  all  the 
rods  from  the  point,  Z»,  are  at  different  angles ;  it  is  ne- 
cessary that  they  should  be  so  in  order  to  its  moving ; 
otherwise  the  wheel  could  not  move  at  all. 

The  Vice-Chancellor. — If  you  will  just  look  at  that 
drawing :  take  the  radius  of  the  circle,  the  black  line 
which  is  upon  the  right;  you  see  that  the  small  line, 
by  /,  By  below  it,  is  not  in  the  same  position  in  regard  to 
the  main  line  above  it. 

Mr.  Kfiight. — Now,  Sir,  what  the  witnesses  say,  with 
respect  to  the  possibility  of  making  a  machine  capable  of 
being  usefully  applied  from  Udney's  drawing  is,  as  I 
have  before  stated,  totally  uncontradicted.  So  much  for 
the  wheels  of  Buchanan,  Oldham,  and  Udney.  I  have 
shewn  your  Honour  that  in  Buchanan's  wheel  the  rods 
are  fixed,  and  that  although  the  wheel  may  enter  the 
water  at  the  proper  angle,  it  cannot  leave  the  water  at 
the  proper  angle ;  Buchanan's  must  be  entirely  set  aside. 
That   in   Oldham's    the    required   angle   cannot   be   ob- 
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tained  to  wheels  of  any  diameter,  as  is  the  case  with  the 
plaintiffs' ;  and  that  in  Udney's  the  rods  are  fixed  to  the 
collar,  and  that  it  is  incapable  of  being  applied  to  any 
useful  purpose.  Then,  lastly,  there  is  the  French  model, 
which,  of  course,  has  no  bearing  whatever  upon  the  ques- 
tion, even  if  you  were  to  suppose  that  Mr.  Seaward*s 
affidavit  upon  the  subject  is  perfectly  correct  Now,  Sir, 
I  have  gone  through  these  models  of  Buchanan's,  Old- 
ham's, Udney's,  and  Cave's,  about  which  so  miich  has 
been  said  on  the  other  side,  and  I  say  that  they  all  bear 
out  my  proposition,  that  up  to  the  time  when  this  patent 
was  granted  in  1829,  and  up  to  the  time  when  the 
Messrs.  Seaward  invaded  it,  with  the  single  exception, 
if  indeed  it  be  an  exception,  of  what  is  alleged  to  have 
taken  place  in  Yorkshire,  there  has  been  no  invasion  of 
this  particular  patent :  and,  without  any  exception,  there 
has  been  no  invasion  of  it  known.  Now,  Sir,  the  utility 
and  importance  of  this  improvement  have  been  proved  by 
so  many  affidavits,  that  it  is  a  matter  plainly  beyond  dis- 
pute :  and  the  only  point  remaining,  except  with  regard 
to  the  law  upon  this  subject,  on  which,  if  your  Honour 
requires  that  I  should  address  you  before  I  sit  down,  I  shall 
willingly  do  so ;  the  only  point  is,  the  supposed  variation 
in  the  combination  of  the  defendants'  wheel  from  that  of 
the  plaintiffs' ;  the  variation  in  the  means  by  which  they 
are  worked.  Now  your  Honour  perceives  that  the  object 
of  the  present  invention  is  distinctly  declared  to  be  the 
obtaining  the  requisite  angle ;  the  best  angle  at  which  the 
wheel  should  enter  the  water  and  leave  the  water :  "It 
consists,"  as  the  inventor  says,  "  in  an  improvement  on 
paddle-wheels  for  propelling  vessels,  whereby  the  float- 
boards  or  paddles  are  made  to  enter  and  come  out  of  the 
water;"  your  Honour  observes,  "enter  and  come  out  of 
the  water," — "  in  positions  the  best  adapted,  as  far  as 
experiments  have  determined  at  the  angle  for  giving  full 
eflfect  to  the  power  applied."  Now  that  is  the  declared 
object  of  the  invention  or  improvement.  Now  he  goes  on 
to  describe  the  manner  in  which  that  is  effected :  he  says, 
"  Description  of  the  drawing :  fig.  1,  represents  the  sec- 
tion of  a  paddle-wheel,  constructed  according  to  my  im- 
provement; fig.  2,  an  end  view;  the  same  letters  of 
reference  indicating  similar  parts  in  all  the  figures  :  a,  A, 
c,  dj  and  e,  the  float-boards  and  paddles,  which  are 
affixed  by  straps  and  screw-bolts,  or  by  any  other  suitable 
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means,  to  bent  stems,  marked  /,  of  the  float-boards,  and 
the  other  ends  of  all  these  rods^  except  g^  are  attached  to 
the  disc,  a,  by  pins  or  bolts,  s,  as  shewn  in  fig.  5.     The 
disc,  A,  is  made  to  revolve  on  the  crank,  b.     Now  it  will 
be  evident,  from  the  above  description,  that  on  turning 
the  wheel  in  the  direction  of  the  arrow,  fig.  1,  the  paddle 
or  float-board,  r/,  will  be  carried  forward  to  nearly  the 
position  of  e ;  it  will  be  seen  that  the  lever,  g^  is  made 
fast  to  the  disc,  a,  and  does  not  turn  on  a  pin,  as  is  the 
case  with  the  others ;  consequently,  the  advancing  of  </, 
to  the  position  of  ^,  will  turn  the  disc,  a,  and  with  it  the 
other  levers,  A,  t,  j,  and  k,  which  together  with  the  re- 
volving of  the  wheel,  will  cause  each  of  the  paddles  or 
float-boards  successively  to  take  the  position  shewn  by  </, 
and  all  the  other  positions  shewn  in  the  drawing.     Now 
whereas  I  claim  as  my  invention,  as  regards  my  improve- 
ments in  machinery  for  propelling  vessels,  the  mode  here- 
inbefore described  of  giving  the  required   angle  to  the 
paddles  by  means  of  the  rods,  g^  A,  i,  j^  and  A,  the  bent 
stems  marked  /,  the  disc,  a,  and  the  crank  b.'*     Such  is 
the  description  of  the  inventor  given  in  the  specification 
of  his  invention.    Now  if   your  Honour   will  have  the 
goodness  to  look  back  a  little,  you  will  see  that  this  ex- 
pression has  been  made  use  of  by  the  inventor,  which  I 
will  read  again :  "  Now  it  will  be  evident  from  the  above 
description,  that  on  turning  the  wheel  in  the  direction  of 
the  arrow,  fig.  1,  the  paddle  or  float-board,  d^  will  be 
carried  forward  to  nearly  the  position  oie;  it  will  be  seen 
that  the  lever,  g^  is  made  fast  to  the  disc,  a,  and  does  not 
turn  on  a  pin,  as  is  the  case  with  the  others ;  conse- 
quently, the  advancing  of  r/,  to  the  position  of  ^,  will  turn 
the  disc,  a,  and  with  it  the  other  levers,  A,  t,  j^  and  X% 
which,   together  with  the  revolving  of    the  wheel,  will 
cause  each  of  the  paddles  or  float-boards  successively  to 
take  the  position  shewn  by  d^  and  all  the  other  positions 
shewn   in    the   drawing."      The   specification,   therefore, 
plainly  shews  upon  what  material  the  object  of  the  com- 
bination turns.     The  effect  of  the  combination,  if  I  may 
use  the  expression,  is  obtained  merely  by  having  one  of 
the  rods  fixed,  by  which  you  get  the  governing  power, 
and  the  others  moveable,  which  that  fixed  rod  prevents 
from  creating  inconvenience,  whilst  the  fixed  rod,  acting 
for  one  purpose  as  well  as  the  other,  does  at  once  govern 
the  movement  and  obtain  the  required  angle.     Now  that. 
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I  say,  never  was  done  before ;  it  clearly  never  was  done 
before :  and  upon  that  there  is  no  conflict  of  evidence  at 
alL  The  specification  itself^  the  drawings,  and  the  model, 
plainly  shew  how  this  was  done.  Now  that  is  not  proved 
by  Mr.  Seaward  to  have  existed  any  where  in  this  country 
previous  to  1829 ;  it  existed  no  where.  Well,  then,  if 
the  specification  be  right,  and  there  be  novelty  in  the 
patent,  there  can  be  no  doubt  that  the  plaintiff  is  entitled 
to  have  this  injunction  continued;  our  long  enjoyment 
having  been  completely  established  by  these  affidavits. 
A  great  deal  has  been  said  by  the  other  side  upon  the  sub- 
stituted axis  for  the  crank  in  this  machine  of  the  defend- 
ants being  different  from  ours.  The  truth  is,  that  the 
difference  consists  in  a  mere  word.  The  invention  cannot 
exist,  the  improvement  cannot  exist,  without  the  crank  in 
one  place  or  other.  Now  I  say  you  cannot  get  the  eccen- 
tric without  the  crank.  1  beg  particularly  to  call  your 
Honour's  attention  to  this,  because  it  is  important  to 
this  part  of  the  case;  you  cannot  get  an  eccentric  without 
a  crank ;  because  you  must  have  two  different  axes ;  and 
whether  you  have  a  crank  or  elbow  formed  by  the  piece 
which  stands  out  of  the  disc,  or  passing  through  the  disc 
in  a  different  manner,  it  is  exactly  the  same  thing.  You 
must  have  that  which  is  in  the  nature  of  a  crank.  Now 
this  model  will  explain  to  your  Honour  very  clearly  what 
I  mean.  Here  is  a  crank  in  both  these  places ;  in  the 
one  it  is  buried,  in  the  other  not ;  but  directly  you  move 
them  to  the  point  you  still  have  the  crank ;  that  is,  you 
have  the  elbow.  And  the  truth  is,  that  the  word  crank, 
applied  in  this  description,  I  apprehend,  means  an  eccen- 
tric action.  1  will  shew  your  Honour  that  this  object  is 
effected  in  their  machine  with  the  elbow,  and  that  it  is 
only  differently  applied  by  reason  of  the  different  position 
of  the  parts.  The  whole  of  the  matter  comes  to  this, 
that  they  have  employed  the  different  parts  of  our  ma- 
chine in  a  different  position.  The  effect  of  varying  those 
parts  has  been,  that  they  may  get  the  effect  of  the  crank 
in  a  different  place :  they  don't  want  the  crank  where  it 
is  now,  but  in  place  of  it  they  have  an  elbow,  which  is 
the  eccentric  axis,  without  which  they  cannot  work. 
We  have  adopted  this  mode  of  shewing  it,  in  conse- 
quence of  the  position  of  our  machine  in  the  paddles. 
They  have  made  a  corresponding  part  at  the  end,  and,  by 
using  the  main-shaft  in  a  different  way,  they  effect  the 
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object  of  the  crank,  although  it  is  differently  placed,  pra- 
cisely  and  perfectly  in  the  same  way.  If  your  Honour 
will  look  at  this  exhibition  of  the  two,  and  the  manner  in 
which  they  work,  you  will  see  what  I  mean  perfectly. 
The  one  is  an  exhibition  of  ours  fixed  in  the  middle,  and 
the  other  is  an  exhibition  of  theirs  fixed  at  the  side. 
They  do  not,  and  they  cannot,  dispense  with  the  crank. 
When  once  you  shift  the  position,  you  must  change  one 
of  the  cranks.  You  must  have  a  crank  somewhere.  Now 
can  it  be  doubted  for  a  moment  that  this  is  a  mere 
colourable  evasion  ?  It  cannot  be.  I  have  stated  the 
object  of  the  plaintiffs'  invention  to  be,  to  give  the  float- 
boards  of  the  paddle  the  best  possible  angle,  both  at  en- 
tering, the  water  and  leaving  the  water:  we  effect  this 
by  placing  that  part  of  the  machine  which  your  Honour 
has  before  you,  in  the  middle ;  and  to  do  this  it  is  neces- 
sary to  have  a  crank  in  the  position  in  which  your 
Honour  now  sees  it :  they  fix  it  to  the  side^  and  the 
crank,  therefore,  can  have  no  place  in  the  position  in 
which  we  have  set  it,  but  must  be  placed,  in  fact,  in  the 
other  part  of  the  machine.  Your  Honour  will  see  that  as 
plainly  as  possible,  if  you  will  look  at  the  eccentric  in 
this  one  [shewing  another  model].  They  have,  therefore, 
taken  that  by  which  the  improvement  is  mainly  effected* 
My  statement  upon  what  your  Honour  has  got  before  you, 
is  this,  that  they  have  got  in  their  wheel  that  which  I  call 
the  elbow  ;  they  have  got  that  by  which  the  improvement 
mainly  works ;  that  which  is  the  most  ingenious  part  of 
it ;  that  to  which  all  the  rest  is  subservient,  and  without 
which  the  rest  of  the  combination  cannot  work.  They 
take  the  principal  part,  I  say;  in  fact,  they  take  that 
which  is  the  only  new  part  in  the  whole  combination ; 
that  by  which  the  whole  works,  namely,  the  one  fixed 
rod,  gj  acting  in  combination  with  the  rest,  which  are 
moveable,  the  fixed  rod,  g^  governing  the  whole.  Now 
with  respect  to  the  meaning  of  the  word  eccentric :  we 
actually  find,  that,  in  the  specification  of  Oldham's 
patent,  the  eccentric  axis  is  actually  called  in  that  patent 
a  crank. 

The  Soliciior- General.^  1\A  that  verified?  I  do  not 
think  it  is. 

Mr.  Knight. — No;  we  did  not  consider  it  necessary 
that  it  should  be  so.  We  could  soon  get  it  verified,  if 
there  is  any  necessity  for  it. 
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The  Vice-chancellor, — I  have  never  thought  it  neces- 
sary that  books  should  be  verified;  unless  it  was  sug- 
gested that  this  was  printed  this  morning,  or  any  thing  of 
that  kind.  These  are  things  that  are  always  in  common 
use. 

Mr.  Knight, — This  specification  of  Oldham's  patent 
shews  that  an  eccentric  and  a  crank  mean  substantially 
the  same  thing.  Crank  means  an  elbo%v;  and  you  cannot 
get  an  eccentric-action  without.  I  am  willing  to  discuss 
the  matter  with  them  upon  the  phraseology  of  the  thing. 
I  say  they  mean  the  same  thing  :  crank  means  an  elbow^ 
and  so  does  the  eccentric.  Your  Honour  observes^  that 
in  our  affidavits  we  have  spoken  very  minutely  on  the 
mechanical  points :  now  they  have  got  a  great  many 
affidavits,  and  among  them  the  affidavits  of  several  me- 
chanical men,  who  all  describe,  in  mere  general  terms, 
that  the  invention  of  the  plaintiffs,  and  the  wheel  of  the 
defendants  are  not  substantially  the  same  thing ;  but  there 
is  not  one  of  them  that  condescends  to  particularize.  Look 
at  their  many  affidavits,  and  your  Honour  will  see,  that, 
from  first  to  last,  they  contain  a  mere  general  state- 
ment that  the  two  inventions  are  substantially  different ; 
but  they  don't  state  particularly  wherein  they  are  different : 
they  content  themselves  with  these  generalities,  and  don't 
attempt  to  meet  us  upon  particulars.  They  do  not  state 
the  mechanical  principles,  as  Mr.  Brunei  and  others  have 
stated  them,  in  plain  clear  language,  such  as  persons 
ignorant  and  unskilled  in  mechanics,  as  I  am,  can  readily 
understand. 

The  Solicitor- General. — What  is  the  paper  you  are 
going  to  read  ? 

Mr.  Knight. — It  is  part  of  my  argument;  but  I  have 
written  it  down,  that  I  may  not  be  misunderstood.  It  is 
merely  a  paper  of  my  own. 

The  Solicitor- General. — Oh,  I  beg  pardon. 

31r.  Knight. — Mr.  Carpmael  tells  me  that  the  same 
letters  are  on  the  model  that  your  Honour  has  now  before 
you,  that  are  in  the  specification. 

The  Vice- Chancellor, — Yes,  I  have  taken  them  down; 
I  have  it  all  right  here. 

Air.  Knight. — Our  model  is  the  one  nearest  to  your 
Honour.  Our  combination,  in  fact,  consists  of  five  parts ; 
though  the  other  side  have  chosen  to  call  it  only  four; 
because  they  have  chosen  to  put  all  the  parts  together, 
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without  distinguishing  them.  Now,  Sir,  the  first  part  of 
our  combination,  to  which  I  wish  to  call  your  Honour's 
attention,  is,  the  shaft  in  our  model ;  this  shaft  is  made 
to  pass  through  the  outer  centre  of  the  wheeL 

The  Vice-chancellor, — b,  is  what  is  called,  in  the  spe- 
cification, the  crank ;  is  it  not  so  ? 

Mr.  Knight. — b,  is  so.  I  will  read  it  through  in  the 
order  in  which  the  parts  occur,  z^  is  what  we  call  the 
axis,  which  is  made  to  pass  through  the  outer  centre  of 
the  wheel,  and,  necessarily,  immediately  opposite  to  the 
main  shaft,  and  in  a  straight  line  with  it.  Now  this  shaft 
is  firmly  fixed  in  or  to  the  outside  frame-beam  of  the 
paddle-box  (as  in  this  model  of  ours),  sometimes  called 
the  spring-beam,  which  is  supported  by  the  paddle- 
beams  running  out,  as  your  Honour  observes,  from  the 
side  of  the  vessel.  This  shaft,  which  forms  the  outer 
bearing  of  the  wheel,  is  then  bent  between  or  inside  the 
frames  of  the  wheels,  so  as  to  form  a  fixed  cylindrical 
axis,  and  the  whole  termed,  in  the  specification,  the 
crank,  b.  Now  your  Honour  observes,  that  if  we  had 
not  specified  that  crank,  then  the  specification  would 
have  been  obscure,  it  would  have  been  unintelligible. 
That  is  the  means  by  which  the  eccentric  is  obtained. 
Now  that  is  the  description  of  our  crank,  and  with  your 
Honour's  permission,  I  will  now  go  through  the  corres- 
ponding part  in  theirs.  They  fasten  a  cylinder  of  metal 
to  the  side  of  the  vessel,  which  forms  the  inner  side  of 
the  paddle-box.  The  main  shaft  is  passed  through  a  hole 
bored  or  cast  in  the  metal  cylinder,  near  the  circum- 
ference of  the  cylinder. 

The  Pice- Chancellor. — By  the  main  shaft  you  mean 
the  axis  marked  o,  in  the  specification  ? 

Mr.  Knight. — Yes,  Sir,  it  is  marked  a,  in  the  plain- 
tiflTs'.  The  main  shaft  is  passed  through  a  hole  bored  or 
cast  in  the  metal  cylinder,  near  the  circumference  of  the 
cylinder,  and  (in  order  to  obtain  the  same  angles)  at  pre- 
cisely the  same  distance  from  the  centre  of  the  cylinder, 
as  that  between  the  plaintiffs'  fixed  shaft  and  the  centre 
of  their  axis,  b,  which  ihey  have  made  of  a  suialler  cylin- 
der. This  metal  cylinder,  therefore,  thus  becomes  a 
large  fixed  cylindrical  eccentric  axis  outside  the  wheel, 
in  substitution  for  the  plaintiffs*  axis,  b,  inside  the  wheel, 
and  the  change  in  its  form  is  the  necessary  consequence 
of  the  change  in  its  position ;  it  results  merely  from  a 
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different  position  of  the  various  parts.  We  say  that  that 
18  as  great  a  fraud  as  was  ever  attempted  to  be  practised. 
There  is  no  useful  purpose  whatever  answered  by  this 
change  of  position ;  all  they  have  done  is  to  create  a  con- 
siderable inconvenience :  the  wheel  will  not  work  as  well 
under  their  arrangement  of  the  parts  as  it  will  under 
ours.  But  still  they  have  got  the  principle  of  the  inven- 
tion :  they  have  got  that  which  was  the  object  of  the 
combination  of  the  plaintiff:  their  alteration  is  for  the 
purpose  of  a  mere  delusive  evasion  of  the  plaintiffs' 
patent.  I  have  shewn  your  Honour  that  the  defendants' 
have  taken  one  part  of  our  combination  ;  I  shall  now  pass 
on  to  consider  the  next.  Now  a,  is  a  collar  or  coupling, 
which  we  call  in  the  specification  the  disc,  a.  Now  this 
collar  or  coupling  is  placed  on  the  eccentric  axis,  b,  and 
is  intended  to  revolve  on  it. 

The  Vice-Chuncellorn — Let  me  see,  the  disc  in  yours 
is  marked  a  ? 

Mr.  Knight. — It  is,  Sir. 

The  Vice- Chancellor. — Yes,  I  see  now;  go  on. 

Mr.  Knight. — The  collar  or  coupling,  which  we  call 
the  disc,  a,  is  placed  on  the  eccentric  axis,  b,  and  is  in- 
tended to  revolve  on  it,  and  make  one  revolution  during 
each  revolution  of  the  main  shaft,  to  which  the  wheel  it- 
self is  firmly  bolted,  and  with  which  it  revolves.  Now 
that  is  the  same  as  in  ours ;  I  beg  your  Honour's  atten- 
tion again  to  the  corresponding  part  in  theirs.  Now  they 
have  a  collar  or  coupling  much  thinner  than  that  of  the 
plaintiffs',  and  not  resembling  a  disc,  though  performing 
the  same  functions,  and  is  intended  to  revolve  in  exactly 
the  same  manner,  and  for  the  same  purpose  as  the  plain- 
tiffs' thicker  collar  or  disc,  a.  Does  your  Honour  see 
what  I  mean  in  this  part  of  my  description  ?  I  am  so  dull 
about  it  myself,  that  I  am  obliged  to  dwell  longer  in  my 
descriptions  to  your  Honour  than  I  could  wish. 

The  Vice-Chancellor. — Yes,  I  see  what  you  mean;  it 
is  perfectly  clear  as  you  have  stated  it. 

Mr.  Knight. — Now,  Sir,  g-,  is  an  arm  or  lever  radial 
to  the  eccentric  axis,  called  in  the  specification  the  rod 
or  lever,  ^;  that  is  our  fixed  rod,  our  governing  rod ;  and 
allow  me  to  say  again  that  that  is  one  distinct  part  of  our 
combination.  This  arm  or  lever  is  firmly  fixed  at  one  of 
its  ends  in  the  collar  or  disc,  and  being  connected  at  its 
other  end  by  a  working  joint  to  a  lever  (called  in  the 
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specification  a  bent  stem)  which  vibrates  on  a  fixed  part 
of  the  framing  of  the  wheel,  drags  the  collar  once  round 
as  often  as  the  wheel  revolves.  That  is  the  third  part  of 
our  combination,  the  arm  or  lever.  Well  now  for  their 
third  part  which  corresponds  with  this  of  ours.  They 
have  also  an  arm  or  lever  radial  to  the  eccentric  axis,  but 
rather  shorter  than  the  rod,  g.  At  one  of  its  ends  it  is 
firmly  fixed  to  the  collar  or  coupling,  a,  and  at  its  other 
end  connected  by  a  working-joint  to  a  lever  or  link, 
whose  other  end  vibrates  on  a  fixed  bolt,  forming  part  of 
the  frame  of  the  wheel ;  therefore  this  arm  thus  drags 
the  collar  once  round  as  often  as  the  wheel  revolves.  The 
point  of  diflference  here  is  merely  this,  that  the  defendants* 
require  an  extra  lever  or  arm  in  their  combination  be- 
yond what  the  plaintiffs'  require  in  their  combination, 
that  is  all  the  diflference  between  their  No.  3  and  our 
No.  3.  Now  then  for  our  No.  4.  We  have  guide-rods, 
hy  iyj\  and  k^  to  direct  or  guide  the  float-boards,  and  in 
part  to  give  the  required  angles  to  them.  These  guide-rods 
are  connected  by  means  of  a  working-joint  at  one  end  of 
each  guide-rod  to  the  collar  or  disc,  a  ;  they  are  also  con- 
nected by  means  of  a  similar  working-joint  at  the  other 
end  of  each  rod,  to  bent  levers,  called  in  the  specification 
bent  stems,  which  bear  the  floats  or  paddle-boards.  Now 
for  their  No.  4.  They  have  guide-rods  similar  in  all  respects 
to  ours,  they  are  similarly  connected  to  bent  levers  which 
carry  the  floats  or  paddle-boards.  These  guide-rods  are 
on  exactly  the  same  principle ;  they  perform  precisely  the 
same  functions  in  both  cases. 

The  Vice^ Chancellor, — ^There  is  one  distinction  strikes 
me  that  you  have  not  noticed,  and  it  is  this:  that  your 
corresponding  fixed  arm,  gy  is  itself  made  to  work  the 
paddle ;  now  their  corresponding  rod  to  your  rod,  g,  does 
not  work  the  paddle  at  all. 

Mr.  Knight. — No,  Sir ;  but  they  have  the  axis  here. 

The  Vice-Chctncellor. — You  see  what  I  mean ;  the 
effect  of  your  rod,  g",  is,  apparently,  to  operate  in  a  man- 
ner diflferent  to  theirs ;  it  does  not,  as  yours  does,  govern 
the  paddles. 

Mr.  Knight. — No,  Sir;  ours  performs  on  a  paddle; 
theirs  does  not  perform  on  a  paddle.  We  say  that  the 
purpose  of  our  combination  is  to  make  that  g",  do  double 
work.  It  is  also  the  governing-rod:  there  is  nothing 
in   their   mode  of  doing   it  that  wo  might   not   readily 
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have  adopiedy  had  there  been  any  advantage  in  it ;  be- 
cause, all  that  we  should  have  to  do,  would  have  been 
to  make  another  rod,  as  they  have  done ;  but,  as  your 
Honour  sees,  our  manner  of  combination  is  much  more 
simple.  Well,  Sir,  I  now  come  to  No.  5.  The  defendants 
pretend  to  say  we  use  but  four  parts;  they  did  not  dis- 
tinguish, or  did  not  choose  to  distinguish,  between  the 
governing-rod,  g^  which  was  numbered  as  the  third  point 
in  my  description,  and  the  guide-rods,  No.  4,  which 
direct  the  float-boards.  No.  .5,  is  the  bent  levers  or  bell- 
cranks,  called  in  the  specification  bent  stems,  f\  they 
carry  the  paddle-boards  and  vibrate  on  the  cross  spindles 
of  the  frames  of  the  wheels,  which  cross  spindles  are 
fixtures  in,  or  form  part  of,  the  frames.  That  is  our 
No.  5 ;  our  bent  levers  or  bent  stems.  Well,  now,  their 
No.  5,  is  this :  bent  levers,  corresponding  with  the  bent 
stems  of  the  specification,  are  made  to  vibrate  on  the 
cross  spindles  of  the  frames  of  the  wheels,  which  cross 
spindles  are  fixtures  in,  or  rather  form  parts  of,  the 
frames.  That  is  their  No.  5,  which  is  just  the  same  as 
ours.  I  have  now  gone  through  every  part  of  the  plain- 
tifil^'  invention,  and  shewn  the  corresponding  parts  of  the 
defendants*  combination :  and  your  Honour  will  per- 
ceive that  the  defendants  have  taken  every  part  of  the 
plaintiffs'  patent,  merely  altering  the  position  of  the  va- 
rious parts,  for  the  purpose  of  colourable  evasion.  The 
difference  in  appearance  entirely  results  from  the  change 
in  the  different  position  of  the  machinery.  I  apprehend, 
that  supposing  the  plaintiffs'  patent  to  be  good,  and  the 
specification  to  be  good,  that  this  combination  of  the  de- 
fendants, which  I  have  now  gone  through  in  detail,  and 
shewn  its  exact  correspondence  with  the  patent,  I  say, 
I  apprehend  no  man  can  for  a  moment  doubt  its  being 
an  infringement  of  the  plaintiffs'  patent,  and  that  the 
alterations  which  have  been  made  are  merely  for  the  pur- 
pose of  a  colourable  variation.  New  and  useful  our  pa- 
tent is  distinctly  proved  to  be ;  and  if  this  point  be  esta- 
blished beyond  all  question,  then  I  say  no  man  looking 
at  these  two  machines,  can  doubt  that  the  one  is  an  in- 
fringement of  the  other.  In  Mr.  Brunei's  affidavit — I 
shall  pass  over  the  other  affidavits — 

The  Soiiciior- General. — Which  of  his  affidavits  ? 

Mr.  Knight. — I  think  it  is  the  one  filed  upon  the  9th 
of  July. 
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The  Vice-chancellor. —  Do  you  mean  the  affidavit 
sworn  upon  the  20th  of  May,  in  which  he  goes  particu- 
larly through  the  parts  of  the  machine  ? 

Mr.  Knight. — It  is  Mr.  Brunei's  first  affidavit ;  I  shall 
trouble  your  Honour  by  reading  a  part  of  that  affidavit : 
**  That  from  the  circumstances  hereinbefore  set  forth, 
such  change  in  position  in  the  eccentric  wheels  so  fitted 
to  the  Levant  steamer  of  the  combined  parts  or  mode 
claimed  by  the  said  specification,  is,  in  this  deponent's  be- 
lief, only  a  colourable  expedient  to  evade  the  said  patent, 
as  in  other  respects  the  character  of  the  combination  o. 
the  various  parts  is  the  same  as  that  described  in  the  said 
specification  (that  is  to  say)  the  bent  stems,  /,  are  at- 
tached to  th^  connecting-rods,  A,  t,y,  and  A,  by  the  pins, 
r.  The  connecting-rods  are  attached  to  the  coupling  or 
ring  A,  by  the  pins,  «,  as  set  forth  in  the  said  specifica- 
tion; the  connecting-rod,  g^  is  permanently  fixed  to  the 
coupling  or  ring,  a,  which  coupling  or  ring  revolves  ec- 
centrically to  the  main  shaft,  the  coupling  or  ring,  a, 
being  in  substance  and  effect  the  same  as  the  disc  or 
coupling,  A,  described  in  the  said  specification,  and  the 
connecting-rod,  g^  is  coupled  by  a  link,  to  the  framing 
of  the  wheel,  and,  therefore,  draws  round  the  coupling  or 
ring  A,  consequently,  the  rods,  A,  i,y,  and  k  ;  and  the  rod 
or  lever,  g^  owing  to  their  manner  of  combination,  perform 
equally,  in  both  cases,  the  same  functions,  and  are  the 
necessary  means  for  giving  to  the  paddles  the  required  ac- 
tion, or  any  angle  that  may  be  considered  most  suitable." 
Because  the  defendants  in  this  case  have  taken  every 
thing  which  is  new,  and  useful,  and  material,  in  this  in- 
vention,— every  thing  which  is  essential  in  this  combina- 
tion,— and  which,  beyond  all  question,  did  not  exist  in 
this  country  before  the  plaintiffs'  patent,  will  your 
Honour  suffer  them  to  continue  in  possession  of  what 
rightfully  belongs  exclusively  to  us,  unless  you  have  clear 
and  strong  evidence  of  the  want  of  novelty  in  our  patent, 
or  of  the  defectiveness  of  our  specification,  neither  of 
which  your  Honour  has  now  before  you  ? 

The  Vice-Chancellor. — I  have  heard  nothing  which 
induces  me  to  consider  the  specification  as  defective.  I 
dismiss,  of  course,  what  is  said  of  the  required  angle* 
The  real  question  in  my  mind  is,  whether,  substantially 
and  in  truth,  the  eccentric  and  the  crank  are  the  same  thing. 

Mr.  Knight. — VVe  contend  that  it  is,  your  Honour. 
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The  Vice-Chancellor. — I  will  just  state,  at  present, 
the  two  things  appear  to  be  different  at  the  first  aspect, 
for  this  reason, — that  the  collar  is  in  fact  a  cylindrical 
wheel  of  very  small  comparative  thickness  with  regard  to 
the  axis  upon  which  it  moves;  but  in  your  case  the 
crank  is  a  small  axis.  But  now  it  is  clear  to  me,  that  if 
that  action  was  reversed,  and  if,  instead  of  having  the 
axis  so  small  in  yours,  the  axis  was  increased  in  size, 
so  as  to  come  very  nearly  to  the  circumference  of  the 
crank,  and  that  then  the  outer  ring  or  disc  was  supported 
so  as  to  move  round  the  external  ring,  it  is  the  same 
thing.  Well,  then,  supposing  the  axis  were  to  be  in- 
creased, it  would  then  be  the  same  thing;  this  disc  would 
then  become  a  collar.  That  appears  to  me  now  to  be 
the  distinction  between  the  disc  and  the  collar.  Your 
disc,  being  thick  in  proportion  to  your  axis,  does  to 
the  eye  seem  different  to  their  collar,  which  is  of  very 
small  thickness  in  comparison  with  the  axis  upon  which 
it  revolves. 

Mr.  Knight — No  doubt.  Sir,  it  does  to  the  eye  ap- 
pear different;  but,  in  point  of  fact,  such  is  not  really 
the  case.  They  have  had  several  scientific  men  who 
have  sworn  on  their  side ;  has  any  one  of  those  scientific 
men  stated  in  what  the  difference  consists,  in  this  or  any 
other  particular,  between  the  two  machines  ?  There  are 
the  affidavits  of  seven  or  eight  scientific  men  brought 
forward  by  them;  and  they  have  all  stated  in  general 
terms  that  the  two  things  were  materially  different ;  but 
there  is  not  one  of  them  that  enters  into  particulars,  and 
condescends  to  state  wherein  the  difference  between  the 
two  consists.  Now,  on  the  contrary,  all  our  witnesses 
distinctly  swear,  not  only  that  the  invention  of  the  plain- 
tiffs and  the  combination  of  the  defendants  are  the  same 
thing,  but  they  also  shew  in  what  respect  the  two  com- 
binations are  exactly  the  same  thing. 

The  Vice-chancellor.^— ^Y  ^^^  crank  you  mean  the 
projecting  piece :  taking  it  in  that  sense,  the  crank  and 
the  axis  on  which  the  disc  moves,  is  the  same  as  their 
eccentric. 

Mr.  Knight. — Yes,  it  amounts  to  that ;  the  difference 
between  the  two  is  rendered  necessary  by  their  changing 
the  position  of  the  parts.  As  I  said  before,  one  crank  is 
buried  and  the  other  is  not ;  but  the  crank  is  essential 
to  each. 
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The  Vice-Chancellor, — Just  so;  I  see  what  vou 
mean. 

Mr.  Knight. — Now  I  admit,  that,  at  first  sight,  to  the 
eye  there  is  a  difference :  and  you  must  investigate  the 
machinery, — you  must  do  more  than  merely  have  an 
outside  view  of  it, — before  you  can  see  the  exact  identity 
of  the  two  things. 

The  Vice-Chancellor, — Is  there  not  this  circumstance, 
Mr.  Knight y — the  difference  in  our  notions  of  the  word 
crank  ?  The  bend  upon  the  axis  you  call  a  crank.  Now 
the  question  will  be,  whether  the  collar  upon  the  eccentric 
is  a  crank  and  a  disc.  Is  there  any  bend  upon  the  axis 
in  the  defendants'  wheel  ? 

Mr,  Knight. — Not  to  the  eye,  but  they  have  it  in 
reality ;  they  cannot  do  without  it. 

The  Vice-chancellor. — Now  what  does  the  English 
word  '^  crank  "  mean  ? 

Mr.  Knight. — It  means  an  elbow,  a  turn. 

The  Vice-Chancellor. — Yes,  certainly,  a  turn. 

The  Solicitor- Ge7ieral. — The  dissimilitude  between 
the  disc  and  the  collar  is  not  a  point  upon  which  I  rested ; 
I  merely  pointed  out  the  dissimilarity. 

Mr.  Knight. — ^The  bend  is  essential  to  the  eccentric  ; 
you  cannot  get  the  eccentric  without  the  bend ;  there 
must  be  a  bend  or  departure  from  the  centre  of  the  main 
shaft  or  axis,  if  I  may  use  the  expression,  before  you  can 
get  the  result.  There  is  no  question  whether  the  same 
effect  is  produced  by  the  one  as  by  the  other.  What  we 
call  the  crank  is  rendered  unnecessary  in  theirs  by  the 
change  in  position,  but  they  have  the  same  thing  though 
in  a  different  form.  They  have  also  the  fixed  rod  as  well 
as  the  moveable  rods,  and  their  fixed  rods  and  moveable 
rods  arrive  at  the  same  result  as  ours,  although  in  their 
fixed  rod,  as  in  their  crank,  there  is  a  change  of  parts. 

The  Vice- Chancellor. — It  certainly  does  appear  to  me 
that  the  main  question  is,  are  the  instruments  which  are 
combined  together  by  the  defendants  the  instruments 
which  are  combined  together  by  the  plaintiffs  ?  or,  in 
other  words,  whether  attending  to  the  fabrication  of  the 
crank  and  disc  in  the  plaintiffs'  machine,  and  the  mean- 
ing of  the  term  crank,  the  eccentric  and  the  collar  can 
fairly  be  called  the  same  ? 

Mr.  Knight, — I  think  they  are  ;  I  think  your  Honour 
must  admit  that  the  elbow  is  obtained. 
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The  yice-ChanceUor. — Yes,  I  admit  that. 

Mr.  Knight. — ^Then  if  the  elbow  is  obtained,  the  crank 
is  an  elbow,  therefore  they  have  the  crank  ;  crank  means 
elbow  and  nothing  else.  The  argument  on  their  side 
would  assume  that  the  crank  is  something  different  to 
theirs ;  but  that  is  not  the  fact. 

The  Vice-chancellor. — The  term  crank  is  always  rela- 
tive to  something  else. 

Mr.  Knight. — This  would  be  relative  to  something 
else.  The  term  crank  assumes  that  you  must  have  an 
axis  formed,  or  a  thing  for  the  purpose  of  applying  it. 
It  is  applied  in  the  specification ;  for  after  all  it  comes 
round  to  what  I  was  upon,  when  your  Honour  said  you 
had  no  doubt  about  the  specification. 

The  Vice-chancellor. — O  yes,  1  think  it  cannot  turn 
upon  the  specification. 

Mr.  Knight. — Your  Honour  admits  that  they  have 
that  which  is  equivalent  to  the  crank;  that  is  not  dis- 
puted ;  they  could  not  produce  their  result  without  an 
equivalent. 

2*he  Vice-chancellor. — It  really  appears  to  me,  that, 
after  all  the  argument  in  the  world,  we  must  recur  back 
again  to  the  point  at  which  we  set  out.  It  is  quite  clear 
that  this  matter  must  be  decided  at  law ;  there  is  no  doubt 
of  that. 

Mr.  Knight. — Yes,  Sir,  that  is  true  ;  but  the  question 
is,  what  is  to  be  done  in  the  meantime  until  it  be  tried 
at  law. 

Mr.  Jacob  and  Mr.  Richards  followed  on  the  same 
side. 

The  Vice- Chancellor. — This  case  has  been  argued 
with  great  ingenuity  and  with  great  labour,  from  the 
beginning  to  the  end.  Setting  aside  what  I  call  the  mere 
offsets  of  the  case,  observations  on  conduct,  and  other 
things,  which  do  not  at  present  appear  to  me  to  be 
material  for  consideration,  the  whole  thing  has  been  re- 
duced at  last  to  this  simple  question,  namely,  whether  the 
production  of  this  eccentric,  merely  for  the  purpose  of 
regulating  the  paddles,  is  produced  by  the  same  combina- 
tion of  machinery  in  the  defendants'  engine,  as  that  used 
in  the  plaintiffs'  engine.  Now,  the  inventor  has  in  his 
specification  mentioned  four  pieces  of  machinery;  the 
rods,  the  bent  stems,  the  disc,  and  the  crank.  But  it  ap- 
pears to  me,  that  inasmuch  as  he  has  thought  proper,  in 
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specifying  the  four  instruments  which  are  to  produce  the 
combination  for  which  he  has  taken  out  his  patent,  to 
specify  the  term  **  crank,"  in  my  mind  it  is  impossible  to 
look  at  the  question  between  the  plaintiffs  and  the  de- 
fendants, without  seeing  that  you  must  determine  this  : 
whether  an  eccentric  with  a  collar  is  the  same  thing  in 
substance  as  a  crank  and  a  disc.  But  I  take  it  that,  from 
the  very  nature  of  the  term  ^'  crank,"  it  is  a  relative  term, 
and  that  it  must  have  reference  to  some  other  piece  of 
machinery.  Now,  it  is  plain  how  it  is  in  the  plaintiffs* ; 
the  crank  itself  is,  strictly  speaking,  a  crank;  in  the 
model  I  have  before  me,  it  is  what  I  may  call  a  double 
crank,  because  there  is  a  crank  from  each  portion  of  that 
thing  which  represents  the  axis,  and  the  axis  of  the  disc 
18  supported  by  two  cranks,  one  on  each  s^ide.  In  one  of 
the  wheels  which  have  been  produced,  the  crank  was  a 
projection  from  a  thing  which  corresponded  with  the 
axis  which  was  suited  to  the  other  beam  of  the  frame- 
work ;  and  at  the  end  of  the  crank  there  was  a  fixed  axis^ 
upon  which  the  disc  was  made  to  revolve.  In  either 
of  the  cases  it  was  a  crank.  In  this  particular  model 
which  I  have  before  me,  it  is,  if  I  may  use  the  expression, 
a  double  crank.  Now,  it  does  appear  to  me  to  be  a  most 
important  variation,  that  instead  of  having  the  effect  of 
making  a  double  crank,  the  weakening  of  the  axis,  which 
1  take  to  be  the  infallible  consequence  of  constructing  a 
double  crank  upon  the  axis — instead  of  weakening  the 
axis,  the  axis  is  preserved  entire,  unbroken,  and  unincum- 
bered, and  you  have  no  crank,  that  is,  nothing  which  pro- 
jects from  the  axis  of  the  main  shaft ;  but  you  have,  in 
fact,  the  axis  itself  passing  through  the  eccentric,  and  then 
the  collar  revolving  upon  the  eccentric.  It  does  appear 
to  me  that  there  is  this  most  important  thing  gained  ;  these 
things,  I  should  rather  say  :  in  the  first  place,  the 
unbroken  strength  of  the  axis  for  the  main  wheel ;  and, 
in  the  next  place,  the  avoidance  of  that  perpetual  vibra- 
tion upon  the  outward  part  or  any  part  of  the  frame-work 
which  separates  the  wheel :  and  you  gain  the  transfer  of 
the  vibratory,  and  what  I  would  call  the  destroying  power, 
from  the  operation  of  the  machinery,  which,  by  reason  of 
its  being  the  weakest,  is  least  able  to  support  it,  to  that 
place  where  the  vibration  can  produce  no  material  eflfect ; 
because,  if  it  afi\;ct8  anything,  it  affects  the  side  of  the 
vessel,  which  is  made  suitably  strong  for  the  purpose. 
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And  though  I  am  willing  to  admit  that  the  mere  lateral 
action^  the  uni-lateral  action  of  the  bent  stems  by  means 
of  the  eccentric  and  the  collar  upon  the  paddles,  may 
tend,  in  some  measure,  to  distress  the  paddles  and  to  dis- 
tract them,  yet  you  must  set  one  evil  against  the  other ; 
and  if  it  is  a  question  about  the  improvement  or  not, 
whether  colourable  or  not,  it  will  be  a  question  for  the 
jury  to  consider,  whether  on  the  whole  there  is  an 
improvement  or  not.  But  I  cannot  myself  feel  inclined  to 
the  impression,  that  that  alteration  which  has  been  made 
by  the  defendants  is  not  merely  colourable,  but  that  it  is 
one  which,  prima  facie^  may  be  considered  an  improve- 
ment ;  and  an  improvement,  not  by  means  of  the  com- 
bination of  the  instruments  which  the  inventor  has 
combined  together  in  his  specification,  but  by  the  intro- 
duction into  the  combination  of  three  of  them,  of 
that  thing  which  is  not  intended  or  dreamt  of  in  his 
specification.  I  cannot  myself  but  think,  therefore,  that 
this  is  as  proper  a  case  to  be  sent  to  be  tried^  both  upon 
the  question  of  fact  and  of  colourable  invasion,  and  upon 
the  question  of  law  that  may  arise  upon  the  patent,  as  any 
question  which  was  ever  sent  for  the  consideration  of  that 
which  the  law  of  the  land  has  established  as  the  proper 
tribunal  for  deciding  such  questions.  Well,  then,  the 
next  question  that  arises  is  a  question  peculiarly  confined 
to  the  consideration  of  this  Court,  namely,  what  shall 
immediately  be  done.  Now,  it  is  possible  that  the  jury 
may  find  that  this  is  no  infringement ;  and  if  that  be  the 
case,  and  I  continue  the  injunction,  where  is  the  justice 
that  can  make  a  compensation  to  the  defendants  ?  There  is 
no  power  by  which  this  Court  ever  makes  a  plaintiff  give 
the  defendant  damages,  by  reason  of  having  continued  the 
injunction  longer  than  it  ought  to  have  been.  So  that  in 
that  way  of  putting  the  case — in  that  view,  the  defendants 
will  have  suffered  a  wrong,  and  the  plaintiffs  have  gained 
an  advantage  to  which  they  have  no  right.  But  take  it 
the  other  way,  that  the  jury  find  that  it  is  an  infraction, 
now  what  is  the  damage  which  the  plaintiffs  are  likely  to 
sufiier  ?  Why,  that  their  engines  might  be  applied  by  the 
defendants,  and  a  profit  raised  ;  and  so  far  as  they  would 
make  a  competition  in  the  market  with  their  own  wheels, 
there  might  be  a  degree  of  damage.  But  the  Court  of 
Chancery  has  a  jurisdiction  over  the  wrong-doer  when  he 
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stands  in  the  situation  of  a  defendant.  And  I  apprehend, 
that  with  respect  to  that  which  is  really  the  main  thing, 
namely,  the  completion  of  the  present  contract,  and  the 
entering  into  similar  contracts,  there  is  complete  security 
that  full  justice  will  be  done  to  the  plaintiffs  in  the  event 
of  the  jury  finding  for  them,  by  taking  an  account,  which 
it  appears  to  me  will  be  an  extremely  simple  account  to 
take,  and  which  there  is  no  reason  to  suppose,  as  Mr. 
Richards  does,  that  the  defendants  will  be  so  astute  and 
clever  as  to  escape  from  it.  The  sale  of  vessels  must  be 
a  matter  of  some  notoriety  ;  it  cannot  be  transacted,  like 
a  secret  sale,  in  a  corner,  with  an  unknown  correspondent; 
the  thing  of  itself  has  notoriety  attached  to  it,  and  that 
notoriety,  it  appears  to  me,  will  secure  to  the  plaintiffs 
what  they  may  be  justly  entitled  to. ,  Now,  therefore,  it 
does  appear  to  me,  that  the  proper  order  to  be  made  will 
be  this :  that  the  plaintiffs  shall  forthwith  bring  such 
action  as  they  may  be  advised.  I  want  the  truth  of  the 
case  to  be  discovered.  Let  the  plaintiffs,  or  either  of 
them,  be  at  liberty  to  bring  such  action  as  they  may  be 
advised  ;  and  let  the  injunction  be  dissolved,  the  de- 
fendants undertaking  to  submit  to  such  order  as  the  Court 
shall  make  respecting  the  profits  of  the  present  contract 
which  they  have  made,  and  respecting  any  future  con- 
tracts or  any  future  sale  or  disposition  of  machinery 
which  they  may  make,  reserving  the  consideration  of 
costs. 

Mr.  Knight. — We  must  have  an  opportunity,  which  I 
wish  to  take  in  the  manner  most  agreeable  to  the  de- 
fendants, of  inspecting,  by  our  scientific  witnesses,  at 
times  to  be  mentioned,  the  works  that  are  now  in  progress. 

The  Vice-chancellor. — Yes,  certainly,  upon  the  prin- 
ciple of  Russell  V.  Cowley  et  als.* 

Mr.  Knight. — We  are  to  be  at  liberty,  at  times  and  in 
manner  to  be  arranged  between  the  parties,  and  if  not,  to 
be  prescribed  by  the  Court,  for  ourselves  and  our  scientific 
witnesses  to  inspect  the  works  of  the  defendants. 

•  Vol.  i.,  page  531. 
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MORGAN  AND  ANOTHER  »,  SEAWARD  AND 

OTHERS. 

In  the  Court  of  Exchequer^  Guildhall,  before  Mr.  Baron  Alderaon  and 

a  SpedalJury, — June.ZO^  1836. 

Sir  F.  Pothck,  Sir  W.  Follett,  and  Mr.  Butt,  for  the 
plaintiffs;  and  Mr.  Attorney- General  (Campbell),  Mr. 
j^lexofideri  and  Mr.  Jervis,  for  the  defendants. 

The  declaration  was  in  the  usual  form,  and  the  defend- 
ants pleaded,  first,  not  guilty ;  secondly,  that  the  patentee 
(Galloway)  did  not,'  by  an  instrument  in  writing,  parti- 
cularly describe  and  ascertain  the  nature  of  the  said 
invention;  thirdly,  that  the  said  invention  was  not  an 
improvement  in  steam-engines ;  fourthly,  that  the  said 
invention  was  not  an  improvement  in  machinery  for  pro- 
pelling vessels;  fifthly,  that  the  said  invention  was  not, 
at  the  time  of  granting  the  said  letters  patent,  new,  and 
that  the  patentee  (Galloway)  was  not  the  first  and  true 
inventor  thereof;  and,  sixthly,  that  the  said  invention  was 
and  is  of  no  use  to  the  public. 

On  these  pleas  issue  was  joined,  and  the  defendants 
made  the  following  objections  to  the  patent : — ^That  the 
specification  did  not  show  whether  the  patentee  claimed 
in  respect  of  a  new  combination  of  things  previously 
known  or  the  separate  parts  described;  that  no  parti- 
cular angles  or  dimensions  or  proportions  were  given,  and 
no  directions  by  which  a  required  angle,  or  any  parti- 
cular angle,  could  be  produced;  that  there  were  many 
mechanical  objections  to  the  mode  described ;  that  all 
wheels  made  according  to  the  specification  failed,  and 
those  now  made  by  plaintiffs  were  substantively  different 
from  those  described  in  the  specification ;  that  the  said 
improvements  in  steam-engines  were  applicable,  if  at  all, 
to  but  one  sort  of  steam-engines,  and  the  description 
given  was  insufficient. 

Mr.  Butt  opened  the  pleadings. 

Sir  F.  Pollock. — May  it  please  your  Lordship : — Gentle- 
men of  the  jury :  the  plaintiffs  in  this  case  are  the  licensee 
and  assignee  of  the  interest  in  a  patent  that  was  granted  in 
the  month  of  July,  1829,  to  the  inventor,  Elijah  Galloway. 
The  defendants  are  connected  with  the  making  of  ma- 
chinery for  steam -vessels;  and  it  is  alleged  that  they  have 
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pirated   this  invention.     The  two   important   questions 
which  you  will  have  to  try  are,  first,  whether  the  inven- 
tion  is   new   and   useful ;    and,   secondly,    whether   the 
defendants  have  pirated  any  part  of  the  invention  claimed 
under  the  patent     There  are  some  questions  which  have 
been  raised,  the  object  of  which  is  to  get  rid  of  the  patent 
by  objections  to  something  which  neither  the  plaintiffs  nor 
the  defendants  have  anything  to  do  with,  the  invention  of 
the  plaintiffs  being  for  certain  improvements,  chiefly  in 
paddle-wheels,  and  also  in  something  relating  to  steam- 
engines.      The    defendants    allege,    that    the    invention 
relating  to  the  steam-engine  is  not  new  or  useful,  though 
it  is  a  matter  that  they  have  nothing  to  do  with ;  and  it 
is  only  raised  in   the  present  cause  for  the  purpose  of 
getting  rid  of  the  patent.    Now,  gentlemen,  I  shall  pro- 
ceed  to   state  the   nature   of   the   invention.     You   are 
all  aware  of  the  extreme  importance  of  steam  naviga- 
tion.    Railroads  have  within  the  last  few  months  occupied 
a  great  deal  of  public  attention,   but  still  nobody  has 
forgotten,  in  the  mania  for  railroads,  the  extreme  import- 
ance of  steam  navigation.     A  vessel,  generally  speaking, 
is  propelled  by  means  of  two  engines,  about  the  centre 
of  the  vessel,  turning  the  paddle-wheel  on  the  sides.    The 
common  construction  of  the  paddle-wheel,  I  take  it  for 
granted,  you  are  perfectly  familiar  with ;  I  shall,  there- 
fore, at  once  pass  to  a  matter  which   has   very   much 
occupied  the  attention  of  engineers,  namely,  to  give  to 
the  floats  of  the  paddle-wheel  such  a  motion  as  shall  not 
only  not  impede  the  vessel,  but  shall  give  to  the  force  of 
the  steam-engines  the  greatest  possible  effect  in  propelling 
it.     Any  person  at  all  acquainted  with  the  action  of  the 
wheels  and  of  the  floats  must  be  aware,  that  when  it  goes 
down  into  the  water,  in  order  to  strike  the  water  for  the 
purpose  of  propelling  the  vessel,  there  is  a  certain  posi- 
tion with  reference  to  the  water  which  would  be  more 
advantageous  than  any  other ;  and  probably  every  one  of 
you,  M'ho  may  have  been  on  board  a  steam-vessel,  may 
remember  a  certain  degree  of  jarring  which  takes  place, 
which  is  very  much  owing  to  the  float  when  it  strikes  the 
water  not  being  precisely  in  the  proper  position  to  pro- 
duce smoothness  of  action.     When  the  float  is   at  the 
lowest  point  in  the  water,  it  acts  immediately  at  right 
angles  to  the  course  of  the  boat,  and  it  produces  the 
greatest  effect,  but  again  when  it  comes  up  and  is  about 
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to  leave  the  water,  there  is  an  inconvenience  experienced, 
and  there  is  a  certain  degree  of  what  is  called  back  water, 
which  arises  from  the  position  of  the  float  being  always  a 
radius  from  the  centre  of  the  wheel;  the  object  of  the 
plaintiffs*  invention  is  to  correct  this.  Now,  gentlemen, 
if  the  float  can  be  made  to  revolve,  and,  instead  of  rigidly 
going  round  with  the  wheels,  if  the  paddle  could  be  made 
to  have  a  movement,  either  by  revolving  on  its  own  axis, 
or  by  vibrating  backwards,  so  as  to  adapt  itself  to  the 
current  and  to  the  course  of  the  vessel,  great  advantage 
would  be  obtained  ;  you  would  avoid  the  shake  on  its 
entering  the  water ;  you  would  avoid  the  lifting  the  water 
on  its  quitting  the  water,  and  you  would  prevent  any- 
thing like  what  is  called  the  backward  effect.  The 
invention,  perhaps,  may  be  better  explained  by  the 
skeleton  instrument,*  which,  I  think,  with  a  little  explana- 
tion, will  put  his  Lordship. and  you  in  possession  of  what 
is  the  effect  of  the  invention,  and  the  manner  in  which  it 
is  carried  into  effect.  The  wheel,  you  are  to  take  it 
generally,  is  the  wheel  at  the  side  of  the  vessel ;  in  order 
that  the  parts  of  it  may  be  distinctly  understood,  there 
are  only  three  floats  in  this  model,  if  you  observe,  instead 
of  going  straight  round  as  ordinary  paddles  do,  preserving 
continually  the  same  line,  and  corresponding  with  the 
radius  of  the  circle  in  which  they  move,  they  in  this  wheel 
are  constantly  changing  their  positions;  if  you  watch  the 
progress  of  this  float,  the  mode  of  its  entering  the  water 
and  leaving  it  will  readily  be  seen.  [The  Learned  Gen- 
tleman fully  explained  the  working  of  the  invention  by 
the  working  of  the  model.]  Assuming  that  these  posi- 
tions of  entering  and  quitting  the  water  are  convenient 
and  useful  (and  about  which  there  is  no  doubt),  I  will 
next  call  your  attention  to  the  manner  in  which  this  is 
brought  about.  The  object  is  to  give  a  movement  to  the 
paddles,  so  as  not  to  make  it  continuously  straight  out  in 
the  line  of  the  radius,  but  sometimes  on  one  side  and 
sometimes  on  the  other,  and  at  other  times  (especially 
when  it  is  down  at  the  lowest  point)  straight  out  as  in 
the  common  way.  It  is  done  by  two  wheels,  one  of  them 
is  the  common  wheel  revolving  in  the  ordinary  way,  and 
driven  by  the  main  shaft  of  the  steam-engine ;  the  other 
is  made  to  play  on  an  eccentric.     The  radii  of  the  wheel, 

*  An  instrument  showing  tbe  skeleton  of  a  wbeel  in  the  character  of 
a  working  diagram. 
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as  opposed  to  the  eccentric,  are  three  stiff  rods,  at  the 
extremity  of  which  are  the  paddles,  with  a  joint  capable 
of  moving,  and  not  rigid,  as  they  are  in  the  common 
case*  The  eccentric  wheel  has  three  arms,  which  are 
connected  with  three  arms  also,  that  come  from  the  back 
of  the  paddle,  and  by  their  playing  together  they  produce 
the  alternate  movement  of  the  paddles,  so  that  at  the 
lowest  point  the  paddle  is  in  the  position  where  it  will 
have  the  greatest  impetus,  and  quits  the  water  at  the 
proper  angle,  and  comes  round  to  the  other  side,  so  as  to 
enter  the  water  again  at  the  required  angle*  Without 
stopping  to  investigate  the  mathematical  problem  how 
this  is  brought  about,  I  will  point  out  the  principle  of  the 
invention.  The  three  legs  of  the  wheel  are  stiff,  the 
paddles  at  the  extremity  of  the  legs,  or  radii  or  spokes  of 
the  wheel,  turn,  and  are  capable  of  vibrating/ 

Mr.  Baron  Jtilderson. — ^They  are  the  thighs  and  legs  of 
the  wheel. 

Sir  F.  Pollock. — Just  so,  my  Lord,  that  is,  of  the 
eccentric  wheel ;  one  rod  is  perfectly  stiff,  it  moves  round 
the  eccentric,  and  always  retains  a  radial  position,  but 
the  other  two  rods  play,  and  by  their  combined  action 
they  produce  the  result  required,  which,  when  considered, 
is  perhaps  a  very  simple  mode,  though  one  requiring 
mechanical  skill  to  invent  and  to  apply  to  this  purpose. 
The  principle,  therefore,  of  the  plaintiffs'  invention  is  this, 
that  there  shall  be  a  wheel,  with  its  radii  of  course  stiff, 
for  the  purpose  of  acting  on  the  water,  the  paddles  at  the 
end  of  the  radii  are, capable  of  being  acted  on  by  certain 
rods,  which  are  themselves  also  connected  with  an  eccen- 
tric axis,  and  of  these  rods  one  is  fixed,  it  never  changes 
its  position  in  reference  to  the  eccentric ;  all  the  others  are 
moveable  at  each  extremity,  and  in  that  way  the  effect  I 
have  described  is  produced.  That,  gentlemen,  is  the 
principle  of  the  plan  and  invention ;  and  I  undertake  to 
say  with  perfect  confidence,  that  before  this  invention, 
nothing  in  any  degree  approaching  to  it  in  point  of  prin- 
ciple, was  ever  presented  to  the  public,  and  1  undertake 
to  prove  to  your  entire  satisfaction,  that  nothing  can  be 
more  plain  and  obvious  than  that  the  defendants'  mode 
of  producing  the  same  effect  is  identical,  and  I  had  almost 
said,  identical  in  its  details.     Now,  gentlemen,  I  will  read 

*  The  Learned  Gentleman  continued  to  speak  in  reference  to  the 
skeleton  diagram,  wblch  had  but  three  float-boards. 
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to  you  just  so  much  of  the  specification  as  applies  to  this 
subject,  that  you  may  see  that  the  account  1  have  given 
of  it  corresponds  with  the  formal  statement,  which  is  put 
on  the  records  of  the  Court  of  Chancery  as  the  patentees' 
specification.  **  Now  know  ye,  &c.,  I,  the  said  E.  Gal- 
loway, do  hereby  declare,  that  the  nature  of  ray  said 
invention  consists.  First,  in  an  improvement  of  the  steam- 
engine,  whereby  I  am  enabled  to  obtain  a  rotatory  motion 
from  the  alternating  action  of  the  axis  of  a  piston."  That 
relates  to  the  engine,  of  the  infringement  of  which  we  do 
not  complain,  but  the  defendants  are  throwing  that  in  to 
create  a  difficulty  in  our  way ;  I  shall  get  rid  of  that 
presently.  '*  And  Secondly:  (now  this  is  the  point  in 
the  present  cause)  in  an  improvement  on  paddle-wheels, 
for  propelling  vessels,  whereby  the  float-boards  or  paddles 
are  made  to  enter  and  come  out  of  the  water  in  positions 
the  best  adapted  (as  far  as  experiments  have  determined 
the  angle)  for  giving  full  eflect  to  the  power  applied.'* 
You  see  that  is  the  general  description  of  what  the  inven- 
tion is,  that  the  floats  shall  *'  enter  and  come  out  of  the 
water  in  positions  the  best  adapted  (as  far  as  experiments 
have  determined  the  angle)  for  giving  full  eflect  to  the 
power  applied."  Then  he  describes  the  steam-engine, 
with  which  I  will  not  now  trouble  you.  The  principle  of 
the  invention  is  this,  that  there  shall  be  a  general  wheel 
revolving  with  the  paddles,  capable  of  a  movement  round 
its  axis,  that  an  eccentric  movement  shall  control  the 
vibration  of  the  float-boards,  and  that  it  shall  be  efiected 
by  means  of  connecting  links,  uniting  the  eccentric  with 
the  principal  wheel, — that  one  of  the  connecting  rods 
shall  be  fixed,  and  that  all  the  others  shall  be  moveable 
at  both  ends,  and  that  its  working  shall  produce  the 
results,  so  that  all  of  them  shall  move  with  a  vibration 
perfectly  uniform. 

Mr.  Baron  Alder&on. — One  reason  is,  that  the  fixed 
rod  is  fixed  to  the  centre  of  the  eccentric, — the  others 
have  difl^erent  centres  which  change  their  positions. 

Sir  F.  Pollock, — Exactly ;  that  is  the  spirit  and  prin- 
ciple of  the  invention.  Now  one  of  the  objections  which 
are  made  to  the  specification  is,  that  we  have  not  told 
precisely  the  angle  which  is  to  be  used  on  certain  occa- 
sions. No,  gentlemen,  we  have  not,  and  I  will  give  the 
reason,  which  I  think  you  will  appreciate  probably  imme- 
diately ; — I  am  sure  his  Lordship  will,  and  of  which  1  am 


42  CARPMAEL*S    REPORTS 

quite  sure,  before  the  cause  is  over,   you  will  see  the 
advantage.     The  float-boards  can  be  made  with  very  little 
alteration  of  the  eccentric,  in  such  a  manner  as  to  vary 
the  angle,  and  you  may  make  a  wheel  of  any  size  enter 
the  water  at  any  angle  called  for.     You  will  ask,  what  is 
the   use   of  that  ?     Why,   it   is  this ;    a  vessel  may  be 
intended  to  go  with  very  great  velocity,  or  it    may  be 
intended  to  go  very  slowly,  and  the  same  angles  will  not 
be  adapted  to  a  very  rapid  motion  that  are  applicable  to 
a   very   slow   motion.      To   express   the   matter  in   the 
shortest  terms,  which  his  Lordship  will  instantly  under- 
stand, the  position  of  the  paddle-wheels  should  always 
be,  not  the  radius  of  the  circle  which  is  actually  revolving, 
but  it  should  always  be  a  tangent  to  a  cycloidal  curve 
generated  by  rotatory  motion  of  the  wheel  and  the  hori- 
zontal motion  to  the  axle  or  to  the  vessel.     If  you  are 
going  very  rapidly  you  will  have  a  very  flattened  cycloid, — 
if  you  are  going  slowly  you  will  have  a  more  curved 
cycloid ;  in  the  one  case  the  wheel  ought  to  enter  at  one 
angle,  in  the  other  case  at  a  different  angle,  so  that  the 
circumstance  of  this  being  variable,  or  capable  of  being 
varied,  is  of  considerable  utility  and  importance.     Now, 
gentlemen,   I  will  state  to   you   what  are  the   previous 
inventions  which  are  supposed  to  make  this  neither  new 
nor  useful.     The  model  I  have  here  is  the  invention  of  a 
person  of  the  name  of  Buchanan.     I  believe  it  has  only 
tour  floats,  in  reality  this  machine  when  made  had  only 
four  floats.     It  is  done  by  two  wheels,  one  of  which  is  the 
wheel  of  the  vessel  turning  round   and    producing   the 
action;  the  other  is  an  eccentric  wheel  producing  a  move- 
ment of  the  four  paddles  ;  but  the  movement  is  produced 
by  four  connecting  cranks,  so  that  the  two  which  revolve 
round  together  are  both  of  the  same  size,  and  being  con- 
nected with  these  cranks,  the  floats  are  made  to  preserve 
the  same   position  on    all   occasions,   that   is,    they  are 
always  vertical  and  parallel  to  each  other.     The  paddles, 
therefore,  enter  the  water  perpendicularly,  they  continue 
to  be  perpendicular  through  their  whole  course,  they  are 
undoubtedly  in  the  best  position  when  they  are  at  the 
bottom,  they  rise  out  vertical,  and  they  remain  vertical 
above,    so    that    they   continue   always,    as    it    may    be 
described,  parallel  to  themselves.     It  is  quite  obvious  that 
that  is  not  the  best  mode,  because  when  a  paddle  of  this 
sort  enters  the  water,  instead  of  immediately  coming  into 
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full  action,  it  rather  creates  some  impediment, — there  is 
much  backwater.  It  is  quite  obvious,  also,  that  this  is 
not  the  invention  of  the  plaintiffs,  for  neither  has  any  one 
of  the  paddles  the  movements  which  the  plaintifTs'  paddles 
have,  nor  is  the  movement  such  as  is  brought  about  the 
same,  there  is  no  one  fixed  and  other  moveable  rod,  like 
that  which  I  pointed  out  in  the  plaintiffs'  wheel.  In  this 
all  the  cranks  are  the  same,  they  perform  the  same  move- 
ment, they  produce  the  same  result  to  each,  and  the 
paddles  keep  their  position  perfectly  the  same.  I  think 
some  considerable  use  has  been  made  of  this  in  discussion 
of  this  matter  elsewhere,  but  I  think  I  may  dismiss  it  by 
saying,  that  the  result  is  different,  and  that  the  effect  is 
brought  about  by  quite  a  different  process. 

Mr.  Baron  Aldersan. — That  is,  if  there  was  an  anterior 
invention  on  the  same  principle,  the  present  invention 
would  not  be  new. 

Sir  F.  Pollack. — When  this  was  discovered,  and  found 
not  to  answer,  it  was  suggested  that  a  different  result 
would  be  produced  by  making  the  paddles,  instead  of 
keeping  always  parallel  to  themselves,  so  as  always  to 
retain  the  same  position  ;  it  was  supposed  that  by  a  little 
playing  of  the  wheels,  one  within  the  other,  they  might 
be  made  to  rotate,  and  turn  completely  round.  Accord- 
ingly a  wheel  was  made  on  that  fashion,  which  I  believe 
goes  by  the  name  of  Oldham's  invention.  Now  in  this 
the  float  at  the  bottom  is  right  across  the  stream, — so 
far  that  is  right;  the  float  as  it  comes  up  varies,  until 
when  it  is  at  the  top,  the  float  is  then  horizontal ;  when 
it  goes  down  to  the  bottom  again,  it  is  vertical,  and  again 
when  it  comes  up  it  is  horizontal.  You  will  therefore  see 
that  these  floats  perform  a  rotatory  motion,  and  not  the 
vibratory  motion  which  is  performed  by  the  plaintiSs'. 
Whatever  occurs  to  one  of  these  occurs  to  the  rest,  that 
all  of  them  rotate  round  an  axis ;  they  neither  produce 
the  same  effect, — they  neither  move  in  the  same  manner, 
nor  is  the  motion  brought  about  by  the  same  means  as 
the  patent,  and  I  defy  any  gentleman,  who  unites  experi- 
ence, intelligence,  veracity,  and  acquaintance  with  the 
subject,  to  contradict  those  positions  j  the  action  is  not 
the  same,  it  is  not  brought  about  by  the  same  means, 
nor  is  the  result  of  it  the  same  with  the  invention  of  the 
plaintiffs.  Gentlemen,  the  action  is  not  the  same ;  every 
one  of  the^e  floats  continue  to  move  round  and  round, 
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whereas  the  plaintiffs^  floats  vibrate, — they  move  back- 
wards and  forwards,  but  never  turn  round;  the  means 
by  which  the  action  is  brought  about  are  not  the  same. 
Oldham's  is  not  done  precisely  in  the  same  way  that 
Buchanan's  is  done,  by  a  series  of  cranks  uniting  the 
eccentric  circle  with  the  other,  neither  is  it  like  the 
plaintiffs',  there  is  no  fixed  rod  like  gj  nor  is  there  any 
such  apparatus,  as  the  members  which  play  into  each 
other,  nor  is  the  effect  the  same ;  the  float-boards  are  not 
capable  of  accommodating  their  angles, — their  angles  must 
depend  on  the  diameter  of  the  wheel,  and  no  two  diameters 
can  give  the  same  angle,  so  that  the  effect  is  not  the 
same, — the  motion  is  not  the  same, — nor  is  it  brought 
about  by  the  same  means.  (A  model  of  the  plaintiffs' 
wheel,  with  the  different  parts  lettered,  similar  to  those 
on  the  drawings  attached  to  the  specification,  was  then 
handed  to  the  Judge  and  jury.) 

Air,  Baron  Alderson. — What  are  the  objections  to  this 
specification  ? 

Sir  F.  Pollock. — I  will  state  them  presently. 

Mr,  Baron  Alderson. — Of  course  you  know> 

Sir  F,  Pollock. — The  objections  to  the  specification  are 
only  general;  the  defence  is  founded  upon  this,  that  this 
invention  corresponds  with  something  that  has  gone 
before,  and  therefore  is  not  new. 

Mr.  Baron  Alderson. — I  am  aware  of  that;  the  objec- 
tions to  the  specification  you  have  had  notice  of. 

Sir  F.  Pollock. — Yes,  we  have  had  notice  of  them ; 
there  is  no  objection  to  the  specification  in  point  of  form, 
except  one  which  I  have  adverted  to,  that  we  have  not 
mentioned  the  precise  angle. 

The  jitlorney-General. — It  neither  gives  the  precise 
angle,  nor  the  means  of  ascertaining  it. 

Sir  F.  Pollock. — My  answer  to  that  has  been  already, 
that  the  angle  entirely  depends  on  the  velocity  that  you 
intend  to  use ;  in  the  drawing  we  give  an  angle,  which  is 
the  angle  that  would  be  most  ordinarily  used,  and  it  is  an 
advantage  in  the  construction  of  the  machine,  that  it  is 
capable  of  being  altered  and  adapted  to  a  much  greater 
degree  of  velocity,  or  a  slower.  I  have  only  one  other 
instance  to  put  to  you  of  an  invention  before  the  plaintiffs', 
from  which  we  have  been  supposed  to  borrow.  This  is 
the  model  of  Poole's  invention ;  in  this  there  is  a  large 
groove  in  each  side  of  the  vessel,  in  which  pins  affixed  to 
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the  floats  work ;  this  groove,  being  eccentric  to  the  main 
shaft,  causes  the  floats  to  leave  the  water  at  a  different  angle 
to  that  at  which  they  entered.     Those  are  all  the  matters 
which  we  have  to  struggle  with,  with  respect  to  inven- 
tions which  have  taken  place  before  the  plaintiffs'  was  pre- 
sented to  the  public.     Now  I  will  call  your  Lordship's 
attention  to  another  matter ;  after  the  plaintiffs'  paddle  had 
been  in  use  some  time,  it  was  thought  desirable  if  the 
arm,   instead  of  applying   the  power  at  the   extremity, 
could  be  applied  somewhere  in  the  body  of  the  paddle 
itself;   and  this  was  done  several  years  ago  before  the 
defendants  came  into  the  market,  and  you  will  find  that 
this  precisely  coincides  with  the  principle  as  shown  in 
the  specification ;  the  only  variation  in  the  arrangement 
being,   that  the  arm   goes  into   the    middle,   instead  of 
coming  to  the  end,  and  then,  of  course,  the  axis  on  which 
it  turns  is  at  the  centre,  instead  of  being  at  the  extremity. 
If  the  defendants  had  introduced  that  as  a  new  improve- 
ment,  they   could   not  have   obtained  a  patent   for   it. 
Gentlemen,  this  is  the  manner  in  which  the  plaintiffs  had 
for  years  been  in  the  habit  of  constructing  their  paddle- 
wheels  ;  and  it  began  (of  course  you  may  imagine  an 
invention  of  this  description  is  not  likely  in  the  course  of 
a  few  months  either  to   be  understood,   or  to    become 
generally  and  practically  useful)  a  few  years  ago  to  be 
appreciated, — it  had  begun  to   be   used ;    and  then  the 
defendants  come  in,  and  seek  to  claim  the  benefit  of  it  by 
what,  I  say,  is  a  direct  and  palpable  infringement.     Gen- 
tlemen, 1   am   reminded  that  something  has  been   said 
about  cross  pieces  which  go  from  one  side  of  the  wheel 
to  the  other,  and,  I  believe,  they  are  called  trusses,  the 
object  of  them  is  to  give  greater  strength  to  the  machinery, 
they  form  no  pari  of  the  invention,  and  may  be  done 
without,  but  are  now  introduced  to  give  greater  steadiness 
and  strength.     Now,  gentlemen,  I  will  call  your  attention 
to  the  defendants'  wheel.     In  principle  it  is  precisely  the 
same  as  the  plaintiffs',  this  is  their  centre  wheel ;  these  are 
the  floats  that  are  capable  of  vibrating  on  their  axes,  there 
is  the  eccentric,  and  the  arm,  gy  is  a  fixture,  and  all  the 
others  are  moveable ;  the  different  parts  communicate  just 
as  the  plaintiffs'  wheel  does,  so  as  to  produce  the  same 
result;  and  when  the  specification  is  read,'^if  one  of  you 
will  have  the  kindness  to  take  the  plaintiffs'  model,  which 
is  marked,  and  another  will  take  the  defendants'  model, 
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which  is  also  marked  with  the  same  letters^  you  will  find 
that  they  are   identical;  they  correspond  in  the  parts, 
thus  showing  that  this  is  precisely  the  same  invention  to 
that^   for  which   Galloway  obtained   his  patent.      Now, 
gentlemen,  for  the  purpose  of  illustrating  the  connexion 
of  the  two,  and  their  identity,  here  is  a  model,  where 
both  the  plaintiffs'  and  defendants'  are  actually  working 
upon  the  same  floats,  they  go  on  quietly  together,  work 
on    the   same   floats,    producing   very   much    the    same 
motion.     You  will  see  that  the  parts  entirely  correspond 
in  principle.     Gentlemen,  further  to  illustrate  it,  I  have 
a  model  where  they  are  both  in  action,  and  where  all  the 
floats  are  in  two  parts,  so  as  to  show  you  how  they  work 
side  by  side,  one  of  them  turning  one  set  of  floats,  and  the 
other  turning  the  others;  and  the  identity  of  the  two  parts  of 
the  machine  will  be  immediately  apparent.   In  the  evidence 
of  one  of  the  witnesses,  you  will  have  a  slight  alteration 
made  by  unpinning  one  of  these,  and  making  a  commu- 
nication with  another  part,  and  then  the  two  inventions 
are  not  merely  precisely  similar  in  principle,  similar  iu 
detail,  similar  in  their  effect  and  results,  but  they  then 
become  actually  identical.     1  will  not  pause  to  do  it,  but 
one  of  the  witnesses  will  present  this  fact  to  your  atten- 
tion, and  I  think  his  Lordship  will  remember  the  manner 
in  which  the  identity  of  the  invention,  with  reference  to 
the  chair,  was  proved  ;*  it  was  distinctly  shown,  that,  by 
the  slightest  alteration,  the  defendants'  was  convertible 
into  the  plaintiffs'.     This  is  infinitely  more  striking  even 
than  that  instance,  for  by  the  slightest  alteration,  which 
by  and  by  you  will  see,  that  which  was  before  manifestly 
similar, — that  which   before  was   clearly  resulting  from 
similar  details, — becomes  identical,  not  similar,  but  the 
very  thing   itself.      I  am  anxious   to  hasten  to   a  con- 
elusion,  therefore  will  say  but  few  words  on  the  other 
parts  of  the   case   which    belong  to   the   steam-engine. 
Gentlemen,  I  am  reminded,  that  in  order  to  give  a  colour 
to  the  variation  that  they  have  practised  in  the  construc- 
tion of  their  wheel,  they  make  the  shaft  go  quite  through ; 
in  the  plain  tiff':*',  the  shaft  does  not  go  quite  through. 
Gentlemen,  whether  the  shaft  goes  quite  through  or  not, 
is  a  matter  of  detail,  in  no  respect  bearing   upon    the 
question  of  the  invention  ;    and  supposing  that  was  an 
,  improvement,  they  have  no  right  to  pirate  the  invention 

*  Minter  v.  Wetk  et  al,  vol.  i ,  page  622. 
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of  the  plaintiffti\ — they  have  no  right  to  improve  upon  it 
(which,  however,  they  do  not), — they  have  no  right  to 
improve  on  it,  and  then  say,  we  will  use  so  much  of  your 
patent  in  spite  of  you.  Now,  if  therefore  you  find  that 
the  defendants  have  adopted  the  plaintiffs'  improve- 
ment,— if  you  find  them  working  on  an  eccentric, — if 
you  find  them  connecting  the  eccentric  with  the  prin- 
cipal wheel,  by  the  moveable  rods, — if  you  find  one  rod 
is  stiff  and  fixed^  so  as  to  produce  this  result,  even  if  they 
greatly  improve  it,  they  have  no  right  to  take  so  much  of 
our  invention  as  we  have  already  obtained  a  patent  for. 
What  they  should  do  is,  they  should  obtain  our  per- 
mission to  use  that,  and  then,  if  they  have  any  improve- 
ment which  they  think  will  render  it  more  valuable,  they 
should  take  a  patent,  and  work  that  improvement  along 
with  ours :  they  have  no  right  to  be  pirating  that  part 
for  which  we  have  obtained  a  patent.  Now  1  pass  to 
the  only  remaining  point  which  I  shall  present,  before 
you  hear  the  evidence,  viz.,  the  objection  to  the  steam- 
engine.  Such  an  objection  does  not  come,  I  think,  very 
favourably.  They  say,  your  patent  is  not  good  for  your 
improvement  in  the  paddle-wheels,  because  you  have 
claimed  an  improvement  in  steam-engines,  which  improve- 
ment we  say  is  not  worth  a  farthing,  and  therefore  we 
will  destroy  the  whole.  There  is  no  foundation  for  that 
objection :  the  witnesses  will  tell  you  that  it  is  perfectly 
novel,  and  a  very  considerable  improvement,  and  that 
there  are  occasions  where  a  steam-engine  so  constructed 
would  be  used  with  infinite  advantage  where  no  other 
steam-engine  could  be  used  at  all.  Gentlemen,  you  are 
all  probably  aware,  that  in  a  steam-engine,  the  great  point 
to  be  obtained  is  to  turn  an  alternating  motion  into  a 
rotatory  motion  ;  and  the  object  of  this  invention  is,  con- 
sequently, to  turn  the  motion  of  a  steam-engine  into  a 
rotatory  motion,  and  it  is  done  by  having  the  pistons 
moving  not  in  a  straight  cylinder  up  and  down,  but  by 
having  the  cylinder  semicircular,  the  piston  vibrating 
backward  and  forwards  in  it,  and  it  turns  the  vibrating 
motion  into  a  rotatory  motion. 

Mr,  Baron  jilderson, — What  is  the  objection  to  that 
invention  ? 

Sir  F.  Pollock, — I  really  hardly  know ;  they  say  it  is 
of  no  use,  or  that  it  will  not  work,  or  something  of  that 
sort. 
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The  Attorney'  General, — I  shall  show  that  it  cannot  be 
made  by  the  specification  ;  and,  secondly,  that  it  is  of  no 
use  if  it  could. 

Mr.  Baron  Alderson, — One  of  those  two  objections  is 
certainly  open  to  you. 

Sir  F.  Potlock, — (After  describing  the  operation  of  the 
engine,  and  illustrating  it  by  various  models,  proceeded.)  — 
That  the  engine  can  be  made  from  the  specification  you 
will  readily  perceive.  They  say,  when  it  is  made  it  will 
not  work.  I  think  that  the  simple  contrivance  I  have 
laid  down  before  you  proves  that  it  will  work ;  and  if  it 
will  work,  there  is  no  doubt  there  are  situations  where  it 
will  be  of  particular  advantage.  1  will  point  out  one. 
At  present  the  mode  in  which  it  is  necessary  to  arrange 
the  steam-engine  and  the  wheels,  requires  much  more 
room  than  would  be  necessary  with  this  engine,  and  it 
would  be  very  much  lighter^  which,  in  the  present  increase 
of  steam  navigation,  is  of  the  utmost  importance,  and  this 
will  accomplish  several  of  these  objects.  Now,  gentlemen, 
understand  me;  we  do  not  say  they  have  infringed  this, — 
we  say,  they  have  infringed  the  paddle-wheel ;  but  then 
they  come  and  say,  we  will  try  and  trip  up  this  patent^ 
if  we  can,  by  attempting  to  prove  certain  facts  which 
have  nothing  to  do  with  the  inquiry.  I  am  sorry  I  have 
detained  you  so  long,  but  it  is  necessary  that  1  should 
put  you  in  possession  of  the  invention ;  and  I  believe 
that  simply  exhibiting  these  models  before  you,  has 
attained  the  object  of  putting  you  in  possession  of  what 
is  my  case  for  the  plaintiffs  more  than  if  I  had,  in  the 
absence  of  them,  attempted  a  laborious  and  minute 
description.  I  have  to  make  but  another  remark, — it 
is  this  ;  probably  the  remark  may  be  superfluous  to  some, 
and  perhaps  to  all  of  you ;  but  it  is  this,  that  there  are 
in  mechanics  certain  equivalents  which  are  perfectly  well 
known;  that  which  may  be  done,  for  instance,  by  a 
pulley,  may  often  be  done  by  a  crank,  and  vice  versd : 
that  which  may  be  done  by  a  screw,  may  frequently  be 
done  by  a  rack  and  pinion,  and  are  what  may  be  called 
mechanical  equivalents,  so  that  you  may,  in  every  machine 
that  can  possibly  be  invented,  substitute  some  other 
known  mechanical  equivalent,  that  shall,  to  an  unwary 
eye,  appear  to  be  a  difference,  but  to  the  mechanical 
mind  the  matter  is  precisely  the  same.  For  instance, 
on  this  side  of  the  model  is  a  crank,  which  is  made  to 
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produce  an  up  and  down  motion ;  on  the  other  side  is 
an  eccentric  doing  precisely  the  same  thing;  and  the 
object  of  this  is  to  show  that  the  substitution  of  a  crank 
for  an  eccentric,  or  an  eccentric  for  a  crank,  will  not 
make  any  difference;  so  you  will  find  in  some  other 
details  that  the  substitution  of  an  equivalent  is,  in  point 
of  mechanics,  precisely  the  same  thing.  You  are  not 
merely  to  k)ok  to  the  shape,  but  to  the  substance :  you 
are  first  to  seize  the  spirit  of  the  invention,  to  see 
wherein  the  ingenuity  consists, — to  see  what  was  the 
device  by  which  the  man  who  claims  the  invention 
overcame  the  difiiculty  to  be  struggled  with.  In  the 
present  case  I  say  it  was  this,  it  was  by  having  the 
principal  wheel  connected  with  an  eccentric  wheel,  and 
then  made  to  play  into  each  other  by  a  series  of  move- 
ments, one  arm  of  the  eccentric  bemg  stiff  and  fixed, 
and  the  others  moveable,  for  the  purpose  of  obtain- 
ing  the  proper  angle  to  float-boards ;  wherever  you  find 
such  an  arrangement  it  will  be  the  plaintiffs'  invention. 
I  will  conclude,  and  1  am  confident  you  will  do  justice 
between  the  parties. 

William  Carpmaelj  Civil  Engineer,  sworn. — Examined 
by  Shr  fV.  FoUetU — I  am  familiar  with  the  improvements 
made  from  time  to  time  for  the  last  fifteen  years  connected 
with  paddle-wheels ;  have  examined  almost  everything,  if 
not  everything,  brought  out  in  respect  to  paddle-wheels ; 
have  read  this  specification  attentively. 

Mr.  Baron  Alderson. — What  is  the  point  of  invention 
in  this  patent  ? 

Mr.  CarpmaeL-^l  consider  the  improvement  stated  in 
the  specification  to  be  the  obtaining  any  required  angle 
to  the  float-boards  of  paddle-wheels,  by  means  of  the 
rods,  g^  hj  ijj,  and  A,  the  one  of  them  being  a  fixed  and 
governing  rod,  that  is,  g^  the  others  being  moveable. 
The  one  fixed  rod  governs  the  whole,  and  the  other  rods 
which  are  connected  to  the  float-boards  each  by  a  pin  or 
moveable  joint,  and  the  other  ends  of  the  rods  are  con- 
nected to  a  disc. 

Examined  by  Sir  W.  FoUetL-^kny  angle  may  be 
obtained  by  the  construction  I  have  pointed  out,  and  con- 
sequent upon  the  construction  e  this  I  believe  to  be  perfectly 
new.  It  is  an  advantageous  improvement  that  paddles 
should  be  made  to  enter  in  that  way.     There  is  no  loss  of 
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power ;  the  momentthe  float-boards  get  into  the  water  they 
come  fully  into  action,  so  much  as  is  immersed,  and  there 
is  the  same  advantage  in  leaving  the  water.  I  have  seen 
the  defendants'  paddles  on  the  vessel  called  the  Levant : 
they  are  constructed  on  the  same  principle  as  the  one 
I  have  described.  The  float-boards  in  the  defendants* 
wheel  are  controlled  to  move  in  succession  by  means  of 
the  same  rods.  A,  hjf  ai)d  so  on,  as  in  the  plaintiffs' :  they 
are  identical ;  they  are  each  attached  to  a  stem,  one  to 
each  of  the  float-boards,  by  moveable  pin-joints,  that  is, 
to  the  8tem,y*,  as  it  is  called  in  the  specification. 

By  Mr.  Baron  Alderson, — On  each  of  the  float-boardv, 
and  to  the  strap  or  disc,  a,  by  a  further  moveable  pin- 
joint  ;  it  is  a  strap  revolving  upon  an  eccentric  axis,  but 
it  is  called  a,  in  the  specification.  In  the  platntifis' 
model,  and  also  in  the  specification,  the  rod,  g^  is  a 
fixture  to  that  disc,  a,  which  revolves  on  the  axis,  b. 
The  axis,  b,  in  the  defendants*  wheel  is  a  pulley  affixed 
to  the  side  of  the  vessel,  eccentric  to  the  main  shaft.  In 
the  plaintiffs'  arrangement  the  fixed  rod,  g^  in  addition  to 
controlling  the  other  rods.  A,  i,  j,  k^  also  itself  operates 
upon  one  of  the  float-boards :  in  the  defendants'  the 
fixed  rod,  gj  is  not  made  to  perform  upon  a  float-board 
directly,  but  by  the  intervention  of  what  is  called  a  link, 
that  is,  a  rod  having  a  hole  at  each  end.  There  is  there* 
fore  a  deviation  from  the  plaintiffs'  arrangement  of  the 
eccentric  axis  being  placed  or  bolted  at  the  ship's  side, 
and  the  governing-rod,  gj  not  controlling  the  float-boards 
directly,  but  by  the  intervention  of  the  link  1  have 
described.  Those  are  the  deviations,  then ;  the  main 
shaft  of  the  steam-engine  is  thereby  enabled  to  pass  from 
side  to  side. 

Mr.  Baron  Alderson. — ^That  has  nothing  to  do  with  it; 
it  is  no  part  of  the  invention  claimed. 

The  Aitomey- General. — Your  Liordship  will  find  it 
extremely  material. 

Examined  by  Mr.  Baron  Alderson. — In  the  plaintiffs' 
wheel,  in  consequence  of  having  the  patented  combina^ 
tion  of  the  rods,  g^  A,  i,  j,  A,  between  the  two  framings  of 
the  wheel,  the  shaft  from  the  engine  is  only  made  fast  to 
one  main-plate,  the  instrument  by  which  the  float-boards 
are  controlled  being  placed  between  the  two  framings,  in 
room  of  being  placed  on  the  side  of  the  vessel.     [The 
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witness  here  entered  into  a  long  explanation  of  the  models 
of  the  plaintiffs'  and  defendants'  wheels,  showing  the 
similarity  of  the  parts  and  operations  in  each.]  Any- 
thing that  will  make  the  disc  turn  round  and  change  the 
centre  is  in  effect  the  fixed  arm. 

Examined  by  Sir  F.  Pollock. — No  such  principle  was 
ever  before  applied,  to  my  knowledge,  to  the  producing 
of  varied  angles  in  paddle*wheels.  I  know  Buchanan's 
wheel;  it  was  introduced  about  1813;  the  effect  pro- 
duced in  this  paddle  is  that  the  floats  are  always  parallel 
to  themselves  and  to  each  other :  they  always  attain  the 
same  angle  in  one  direction,  and  always  retain  the 
vertical  line.  This  invention  is  quite  different  in  prin- 
ciple to  the  plaintiffs'  paddle ;  the  effect  produced  is  not 
the  same;  the  means  employed  to  produce  the  effect  are 
not  the  same;  neither  is  the  utility  the  same.  I  am 
acquainted  with  Oldham's  invention ;  it  was  patented  in 
1827;  it  is  similar  to  Buchanan's,  but  there  is  super* 
added  certain  machinery  by  which  a  different  result  is 
obtained :  the  float-boards  each  take  such  a  position  that 
when  the  upper  one  is  horizontal,  the  one  in  the  water  is 
vertical:  all  the  others  partake  of  the  angle  radiating 
from  the  centre  of  the  upper  horizontal  float- board.  The 
principle  and  effect  are  not  in  any  manner  similar  to  the 
plaintifl&^  The  angle  at  which  Oldham's  float-boards 
enter  and  leave  the  water  depends  on  the  diameter  of  the 
wheel ;  in  the  plaintiffs'  wheel  any  angle  may  be  obtained, 
whatever  be  the  diameter  of  the  wheel.  I  know  Poole's 
patent ;  it  was  taken  out  a  few  months  before  the  plain- 
tiffs' :  there  is  a  groove  in  the  side  of  the  vessel,  to  control 
the  movement  of  the  float,  so  as  to  produce  the  change 
of  angle :  it  does  not  in  any  manner  resemble  the  plaintiffs' 
paddle. 

Mr.  Baron  ^Wer^o/i.— There  is  no  similarity  between 
the  two ;  you  say  your  patent  is  taken  out  for  the  mecha- 
nical means  of  accomplishing  it,  and  not  for  the  prin- 
ciple. 

Examined  by  Mr.  Baron  Aldenon. — Angles  are  given 
in  the  drawings. 

By  Sir  F.  PolhcL-^li  is  desirable^  if  you  have  a  very 
fast  engine,  or  a  slower  engine,  that  the  angles  should 
be  altered ;  the  angle  will  vary  for  almost  every  vessel^ 
depending  on  a  variety  of  circumstances ;  many  persons 
would  like  one  angle  for  the  same  boat,  and  some  would 
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like  another.  What  I  conceive  to  be  the  best,  would  be 
a  float-board  that  will  enter  and  quit  the  water  as  nearly 
as  possible  at  a  tangent  to  a  cycloidal  curve,  generated 
by  the  centre  of  the  float- board.  The  cycloid  varies 
according  to  the  speed  of  the  vessel,  and  the  speed  of  the 
paddle-wheels.  1  am  acquainted  with  that  part  of  the 
specification  which  relates  to  the  steam-engine,  and  have 
no  doubt  that  a  workman  of  competent  skill  could  carry 
that  improvement  into  effect  from  the  description  in  the 
specification,  and  I  consider  that  the  mode  of  producing 
a  rotatory  motion  described  in  the  specification,  is  deci- 
dedly new.  [The  witness  here  described  the  engine,  a 
model  of  which  was  handed  to  the  jury.]  I  consider  it 
has  a  variety  of  advantages,  particularly  the  smallness  of 
the  number  of  parts,  the  lessening  of  weight,  and  the 
little  space  required. 

Cross-examined  by  The  Attorney 'General. — I  have 
seen  a  steam-engine  prepared  according  to  the  drawings 
and  specification ;  it  was  used  to  turn  lathes, — it  worked 
exceedingly  well ;  I  saw  a  second  engine  on  the  same 
construction,  a  larger  one,  but  I  did  not  see  it  at  work. 
The  bent  steni  described  in  the  paddle-wheel,  is  no  part 
of  the  invention;  neither  are  the  rods,  g^  A,  i^jy  k^  that 
connect  the  bent  stem  with  the  disc,  a,  any  part  of  the 
invention. 

By  Mr.  Baron  Alderson. — I  mean,  taken  by  themselves, 
my  Lord,  instrument  by  instrument. 

By  The  Attorney -General. — The  disc  is  no  part  of  the 
invention  ;  neither  is  the  crank,  the  cut  shaft,  nor  the 
paddle  projecting  beyond  its  axis,  any  part  of  the  inven- 
tion taken  separately.  It  is  the  combination  of  all  these 
parts  in  the  manner  described,  which  is  claimed  as  the 
invention.  It  is  of  great  importance  to  ascertain  the 
angle  at  which  the  floats  should  enter  the  water, 
but  scarcely  any  two  persons  agree  what  that  angle 
should  be. 

Examined  by  Mr.  Baron  Alderson. — If  it  was  required 
that  the  float- board  should  enter  the  water  at  a  certain 
angle, — say  at  45®,  I  would  set  the  float-board,  which  is 
to  be  in  connexion  with  the  rod,  g,  at  that  angle  on  the 
water  line,  and  mark  the  position ;  then  carry  on  the 
float-board  to  a  vertical  position,  which  would  be  at  its 
deepest  position  in  the  water ;  then  bring  the  float-board 
to  leave  the  water  at  the  angle  of  45%  by  which  I  should 
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have  the  three  positions  shown  in  the  drawing,  and,  by 
the  ordinary  rule  in  geometry,  obtain  the  position  of  the 
centre  of  the  crank,  or  eccentric  axis,  b  ;  the  angles  being 
given,  any  person  acquainted  with  the  setting  out  of  work, 
would  readily  produce  the  wheel  desired. 

By  The  jUiomey-GeneraL — The  angle  in  the  plaintiffs' 
wheel  cannot  be  varied,  without  altering  all  the  parts  for 
that  purpose,  other  than  by  raising  or  depressing  the 
crank  in  a  slight  degree,  by  which  the  angle  will  be 
varied  to  some  extent  without  reconstructing  the  parts. 
The  float-boards  may  enter  and  leave  the  water  at  the 
same  angle,  if  it  is  desired.  The  angle  depends  on  the 
rods,  and  the  length  of  the  stem,  /,  and  the  crank.  In 
the  defendants'  wheel  you  cannot  vary  the  angle  without 
reconstructing  the  wheel.  There  is  nothing  in  Mr.  Gal- 
loway's specification  to  show  what  the  angle  ought  to  be, 
Dor  do  I  think  it  could  by  possibility  be  given.  It  will 
vary  according  to  the  draught  of  water  of  the  vessel,  the 
stroke  of  the  engine,  and  the  figure  of  the  vessel.  Never 
heard  of  Cave's  wheel  by  name,  till  this  suit  commenced 
in  the  Court  of  Chancery ;  I  heard  of  a  wheel  belonging 
to  a  vessel,  that  run  between  Dover  and  Calais;  have 
seen  a  model  of  it ;  it  is  the  same  as  Seaward's,  without 
the  drag  link ;  the  fixed  arni,  g^  actuates  a  float-board, 
as  well  as  controls  the  other  float-boards ;  it  contains  the 
invention  for  which  Galloway's  patent  was  taken.  A  few 
months  previous  to  the  commencement  of  proceedings  in 
the  Court  of  Chancery,  I  was  consulted  by  Mr.  Morgan, 
as  to  whether  a  vessel  coming  from  Calais  to  Dover,  with 
an  infringement  of  his  patent,  could  be  stopped ;  he  did 
not  state  the  name  of  the  party  infringing. 

Sir  t\  Pollack. — If  they  will  show  it  was  published  in 
England  before  our  patent,  I  will  give  it  up. 

Ke-examined  by  Sir  F,  PoUock. — Have  seen  ten  or 
twelve  sets  of  the  plaintiffs'  wheels,  one  set  precisely 
according  to  the  specification,  with  the  floats  projecting. 
The  plaintiffs  had,  for  a  considerable  time  previous  to  my 
seeing  the  Levant  and  other  paddles  made  according  to 
Mr.  Seaward's  plan,  constructed  their  wheels  in  the  same 
manner  that  they  do  now, — perhaps  two  or  three  years 
before  that.  Having  the  axis  in  the  centre  of  the  float- 
board  is  decidedly  better  than  having  it  at  the  end  ;  it  is 
a  better  arrangement,  but  is  not  different  in  principle. 
The  drawings  attached  to  the  specification  give  a  useful 
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angle.  A  workmariy  Froin  those  drawings^  could  tell  the 
angle;  a  wheel  constructed  according  to  that  drawing 
would  carry  into  effect  the  improvements  intended  by  the 
inventor ;  I  have  examined  the  Acropolis  and  the  Levant, 
with  defendants*  wheels,  they  had  no  apparatus  for  alter-* 
ing  the  angle  during  a  voyage.  [The  witness  then,  at 
the  request  of  his  Lordship,  showed  how  to  arrange 
wheels  with  the  float-boards  entering  and  leaving  the 
water  at  difTerent  angles.] 

Sir  F,  Pollock. — Will  you  just  state  the  comparative 
advantages  or  disadvantages  between  a  shaft  going 
through,  and  not  going  through  ? 

Mr.  Baron  Alderson. — That  appears  to  me  to  be  aa 
immaterial  part  of  the  question  altogether,  because  if 
your  invention  is  a  mode  of  giving  motion  by  means  of  a 
certain  combination  of  machinery  of  the  wheel,  so  as  to 
enable  the  float  to  enter  the  water  at  a  given  angle^  that 
is  your  improvement ;  it  may  be  that  it  may  be  more  or 
less  convenient  to  place  it  in  one  of  two  positions ;  but 
still  if  you  invented  that  mode  of  adjusting  the  angle,  yoa 
are  entitled  to  your  patent,  the  more  or  less  convenience 
it  appears  to  me  to  be  immaterial.  The  question  is, 
whether  this  combination  is  new,  and  whether  it  can  be 
made  from  the  specification. 

Mark  Isambard  Brunei.  Examined  by  Sir  F.  Poh- 
lock. — I  have  read  the  specification  of  Galloway*s  patent ; 
I  understand  the  steam-engine  there  described.  I  con- 
sider that  it  has  great  advantages.  It  occupies  little 
space,  and  for  particular  purposes  would  be  greatly 
preferred  on  that  account.  I  consider  it  quite  new;  I 
consider  the  improvement  in  paddle-wheels  claimed  under 
Galloway's  patent  quite  new  and  useful.  I  do  not  con- 
sider that  Buchanan's  wheel  in  any  way  resembles  the 
plaintiffs' ;  it  completely  failed ;  neither  are  Oldham's  or 
roole's  at  all  similar  to  the  plaintiffs'  wheel.  The  effect 
of  varying  the  angle  of  the  floats  in  the  plaintiffs'  wheel 
is  produced  by  having  one  of  the  rods  to  which  the  floats 
are  connected  immoveably  attached  to  the  disc  on  the 
eccentric,  and  the  other  rods  also  afiixed  to  the  disc 
being  moveable.  If  all  the  rods  were  fixed,  or  all  move- 
able, no  beneficial  effect  would  be  obtained.  I  have  seen 
the  defendants^  wheels ;  I  consider  them  to  be  on  the 
same  principle  as  the  plaintiffs'.  The  variation  of  the 
angle  of  the  paddles  is  produced  in  the  same  manner. 
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There  are  some  variations  iu  the  details,  but  there  is  no 
difference  of  principle.  I  consider  that  a  crank  and  an 
eccentric  are  well  known  equivalents  in  mechanics ;  the 
action  is  the  same  in  both*  From  the  specification  and 
drawing  I  could  obtain  any  required  angle  without  any 
di£Bculty. 

Cross-examined  by  Mr.  D.  Pollock. — I  ha?e  never  seen 
the  engine  at  work;  I  think  it  useful.  If  I  had  one  I 
should  use  it  for  pumping  water;  I  can  judge  of  its 
probable  effect  without  having  seen  it  at  work.  I  con- 
sider it  would  be  useful  for  many  other  purposes.  I 
should  have  no  difficulty  in  making  paddles  to  any  angle 
with  the  drawing  and  specification  before  me.  If  I  were 
to  set  about  making  a  paddle-wheelj  with  the  floats  to 
enter  the  water  at  a  different  angle  to  that  shown  in  the 
drawing,  1  should  obtain  any  required  angle  by  the  throw 
of  the  cranky  or  by  lengthening  the  stem,  /•  The  draw- 
ing and  specification  do  not  direct  attention  to  such 
necessary  alteration.  There  is  no  fixed  point  given ;  any 
person  when  he  finds  what  that  angle  is,  would  find  it 
sufficient  for  his  purpose. 

Re-examined  by  Sir  F.  Pollock. — The  angle  described 
has  been  found  an  advantageous  angle. 

Mr.  Baron  Alderson. — Is  that  what  you  claim  ? 

Sir  F.  Pollock. — We  claim  nothing  of  the  kind ;  the 
word  ''angle"  never  occurs  till  we  come  to  what  we  call 
the  claim,  which  is  no  part  of  the  specification. 

Mr.  BaroH  AUlersoH. — **  Secondly,  as  regards  my 
improvements  on  machinery  for  propelling  vessels,  the 
mode  hereinbefore  described  of  giving  the  required 
angle  to  the  paddles  by  means  of  the  rods,  g^  //,  i\  /, 
and  *." 

Sir  F.  Pollack. — Which  required  angle  is  that  which 
we  have  already  given. 

Mr.  Baron  Alderson. — ^The  difficulty  is,  that  if  your 
specification  only  enables  them  to  make  it  at  one  angle, 
your  claim  is  only  to  make  it  at  that  particular  angle, 
then  there  would  be  no  infringement;  if,  on  the  other 
hand,  your  claim  is  to  make  it  an  adjustible  angle,  then 
you  ought  to  show  that  your  specification  will  adjust  it; 
that  is  the  difficulty. 

fFitness* — ^I  should  have  no  difficulty  in  altering  the 
lengths,  so  as  to  produce  a  paddle  at  a  different  angles  by 
the  drawing.     The  drawings  and  description  are  sufficient 
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for  a  workman  to  make  a  wheel  with  other  angles  to  the 
float- board. 

By  Mr.  Baron  Alderson. — I  would  do  it  by  altering  the 
lever.     Every  inch  will  make  an  alteration. 

Mr.  Baron  Alderson, — Every  man  is  not  to  be  required 
to  make  the  experiment ;  that  was  ruled  in  the  malt  case, 
and  other  cases,  over  and  over  again,  when  a  person  did 
not  define  to  what  extent  the  malt  was  to  be  dried,  and 
what  number  of  degrees  the  thermometer  was  to  be  before 
it  assumed  a  particular  colour.*  The  Court  of  King's 
Bench  laid  down  the  rule,  that  if  you  are  compelled  to 
make  the  experiment,  and  to  see  how  much  the  heat  ought 
to  be,  the  patent  is  bad. 

Sir  F,  Pollock. — Here  you  would  have  no  occasion  to 
make  experiments. 

ffttness. — To  ascertain  what  should  be  the  proper 
angle,  if  I  placed  the  paddle  at  the  angle  I  wished  to 
make  it  enter  the  water,  I  should  soon  find  the  angle  of 
the  other  floats;* and  with  the  assistance  of  the  draw- 
ings and  specification,  1  should  have  no  difficulty  in 
doing  so. 

Mr.  Baron  Alderson. — It  must  not  be  an  idea,  but  an 
idea  worked  out. 

Sir  F.  Pollock. — As  angles  vary  very  considerably,  it 
would  have  been  almost  impossible  to  give  tables. 

Mr.  Baron  Alderson. — If  you  show  on  the  face  of  the 
specification,  or  of  the  drawing,  or  by  the  ordinary  use  of 
the  understanding,  that  a  workman  of  ordinary  capacity 
and  experience  has  the  power  of  making  it  to  the  required 
angles,  you  will  accomplish  the  problem,  but  if  you  are  to 
tax  Mr.  Brunei's  invention,  that  will  not  do. 

TAe  Attorney-General. — I  submit,  on  Mr.  BrunePs 
evidence  to  your  Lordship,  that  the  plaintiff  ought  to  be 
nonsuited. 

Mr.  Baron  Alderson. — I  cannot  say  how  far  that  evi- 
dence may  be  altered ;  I  have  a  strong  opinion  on  that 
point. 

The  Attorney' General. — I  do  not  suppose  that  my 
Learned  Friend  will  call  witnesses  to  contradict  Mr. 
Brunei. 

Sir  F.  Pollock. — I  mean  to  contend  that  this  can  be 
done,  and  it  has  been  done  at  the  present  moment. 

^fr,  Baron  Alderson. — Your  invention  is  this.  Sir  F. 

♦  The  Kintj  v.  WheeUvt  vol.  i.,  page  394. 
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Pollock;  what  you  claim  is  the  mode  hereinbefore  de- 
scribed of  giving  the  required  angle. 

Sir  F.  Pollock. — We  mention  the  angle,  but  that  which 
comes  in  at  the  end  of  the  specification,  as  indicating  the 
claim,  may  help  but  never  can  hurt  the  rest  of  it 

The  Aitorney^GeneraL — I  sav  that  is  the  very  essence 
of  the  patent,  because  it  has  been  determined  that  the 
title  b  not  material ;  that  the  specification  is  not  material 
you  may  disclaim. 

Sir  F,  Pollock, — Do  you  take  the  objection  ? 

Mr.  Baron  jilderson. — I  cannot  tell  the  effect  of  the 
evidence ;  the  evidence  is  not  completed.  I  have  got  Mr. 
Brunei  to  say,  in  effect^  this, — I  do  not  find  in  the  drawing 
or  specification  any  mode  of  entering  at  any  required  angle. 
I  could  make  a  wheel  whose  float  would  enter  at  one 
angle,  and  come  out  at  some  other  angle.  The  construc- 
tion of  the  wheel,  according  to  the  specification  and 
drawing,  I  think  would  be  a  useful  invention ;  there  are 
instructions,  I  think,  enough  to  make  a  wheel  of  this  kind 
from  the  specification.  The  first  witness  says,  all  the 
engineers  aiflfer  as  to  the  convenience  of  the  particular 
angle  at  which  the  floats  are  to  enter  the  water.  You 
say,  I  have  invented  a  method  which  shall  give  the  means 
of  making  the  float  enter  at  a  required  angle,  that  is  to 
say,  at  the  angle  which  the  engineer  for  the  ship  or  boat, 
or  anybody  employed  for  that  purpose,  shall  determine  to 
be,  in  his  judgment,  the  proper  angle  at  which  the  float 
shall  enter  the  water.  Suppose  any  engineer  was  to  be 
of  opinion  that  it  would  be  very  convenient  that  the 
floats  should  enter  the  water  at  the  angle  of  30^,  and 
should  be  vertical  when  they  get  to  the  lowest  point,  and 
then  I  was  to  go  to  anybody  and  ask,  from  this  specifica- 
tion make  me  a  machine  that  shall  enter  the  water  at 
30^,  it  is  plain  from  Mr.  Brunei's  evidence  that  they  have 
no  instructions  from  the  specification  to  do  that. 

Sir  F.  Pollock. — I  think  there  are  instructions  sufli- 
cient  to  do  that,  but  I  think  it  is  not  necessary  that 
this  should  contain  specific  instructions  how  to  make  it 
for  every  possible  angle  at  any  length  and  breadth,  and 
so  on. 

Mr.  Baron  Alderson. — ^Then  he  ought  to  say  this : 
'*  My  claim  is  for  a  particular  angle."  if  I  cannot  show 
a  general  mode  for  making  it  at  any  angle,  I  ought  not  to 
claim  the  invention  to  enter  at  any  angle. 
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Sir  F.  Pollock. — If  I  can  show  that  an  engineer  taking 
this  specification  would  have  no  difficulty  in  adapting  it 
to  any  angle  whatever,  or  that  any  rules  for  the  proper 
adaptation  of  it  to  a  particular  angle  would  be  of  no 
use,  but  very  inconvenient,  and  would  be  a  burden  to  the 
public  with  respect  to  the  specification,  more  than  an 
assistance,  I  apprehend  that  I  should  be  entitled  to  your 
Lordship's  judgment ;  I  think  I  shall  be  able  to  prove 
that. 

Mr.  Baron  Alderson. — I  do  not  think  the  question  ripe 
for  consideration. 

Akxander  Parkes^  sworn.  Examined  by  Sir  W.  FoUett. 
— I  am  a  civil  engineer;  I  have  read  the  specification 
and  examined  the  drawing  of  this  patent,  and  from 
them  I  could  without  difficulty  make  the  wheels  so  that 
the  paddles  may  enter  the  water  at  an  angle  of  SO**,  or 
any  other  angle  that  may  be  required.  All  1  should 
require  would  be  the  diameter  of  the  wheel,  the  immer- 
sion of  the  float,  and  the  angle  you  desire.  I  usually  do 
it  in  this  manner :  supposing  a  diameter  of  twenty  feet 
be  given,  the  immersion  one-sixth  or  one-seventh  or 
one-eighth  of  the  diameter  of  the  wheel.  I  place  my 
middle  float  vertically  under  the  axis  of  the  wheel ;  the 
float  at  entering,  I  place  at  the  required  angle ;  I  likewise 
place  the  float  which  is  about  emerging  or  that  has  just 
emerged  from  the  water  at  the  required  angle,  it  is  imma- 
terial whether  it  is  the  same  or  not.  I  then  decide  upon 
the  proportion  which  shall  exist  between  the  depth  of  the 
float  and  the  length  of  the  lever  or  bent  stem,  /.  I  have 
these  three  distinct  points,  and  I  want  a  fourth, — a  radius 
from  which  I  can  describe  an  arc  which  shall  intersect 
the  three.  I  determine  the  fourth  part  by  taking  any 
distance  in  my  compasses  and  describing  an  arc  above 
and  below  the  centre  of  the  bent  stem  of  the  middle  float. 
I  do  the  same  from  the  stems  of  the  floats  entering  and 
leaving  the  water ;  through  the  points  of  intersection  of 
those  arcs  I  produce  lines  which  shall  intersect  each 
other  in  a  point  which  is  the  centre  of  the  eccentric  axis. 
The  length  of  the  rods  is  optional,  depending  upon  the 
diameter  of  the  disc  which  revolves  on  the  eccentric  axis. 
The  larger  the  disc  the  shorter  the  arms,  and  vice 
versd. 

Mr.  Baron  Alderson. — Is  everybody  to  be  put  to  all 
these  experiments  ? 
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Sir  F.  Pollock. — There  are  no  experiments  at  all 
required ;  it  requires  only  that  a  person  should  have  a 
common  knowledge  of  geometry ;  these  things  have  been 
done  by  the  first  witness,  Mr.  Carpmael,  and  other  per- 
sons in  Court  since  the  discussion  has  arisen ;  any  person 
of  competent  skill  may  do  it. 

Mr.  Baron  Alderson. — You  must  have  a  person  of 
competent  skill  and  knowledge  to  do  it  at  the  time  the 
specification  was  made ;  if  there  have  been  methods  found 
out  afterwards  of  doing  these  things,  no  doubt  it  b  a  very 
difierent  thing. 

Sir  F.  PoUoek. — It  may  be  done  with  the  same  facility 
as  if  you  were  to  have  a  patent  for  making  a  particular 
kind  of  lock,  anybody  would  know  how  to  adapt  it  for  a 
drawer,  or  door,  or  a  chest,  or  an  upright  or  downright 
bolt ;  anybody  would  be  able  to  do  thaL 

Witness  (examined  by  Sir  W.  FoUett), — I  do  not  think 
an  engineer  of  competent  knowledge  from  the  specifica- 
tion and  drawing  would  have  any  difBcultv  in  adapting 
the  paddles  to  any  required  angle ;  I  consider  the  prin* 
ciple  of  the  invention  to  consist  in  giving  any  desired 
angle  to  the  floats,  by  means  of  the  instruments,  gy  A,  i, 
jf  k^  and  the  bent  stem,  /,  the  rod,  gy  being  a  fixture  in 
the  disc,  a,  revolving  upon  the  eccentric  axis,  b.  I  have 
seen  some  of  the  wheels  made  by  the  defendants,  thev 
are  precisely  on  the  same  principle  as  the  plaintiffs  • 
There  are  some  trifling  variations  in  the  details,  they 
have  removed  the  combination  of  the  parts  from  the 
Inside  of  the  wheel  and  have  placed  it  outside  the  wheel 
next  the  vessel,  and  thereby  are  enabled  to  carry  the 
shaft  through  ;  the  principle  is  the  same  as  the  plaintifis^ 
and  I  do  not  consider  the  alteration  any  improvement 
I  am  acquainted  with  the  steam-engine;  I  consider  it 
quite  a  new  and  useful  invention  ;  I  saw  one  at  work  at 
Mr.  Morgan's  factory  in  Holland-street,  it  was  used  to 
drive  machinery ;  it  worked  very  well ;  it  was  more 
smooth  and  easy  in  its  action  than  any  engine  with  which 
I  am  acquainted.  I  saw  another  at  the  factory  at  Farn- 
ham-place,  and  it  worked  equally  well.  I  am  acquainted 
with  Buchanan's,  Oldham's,  and  Poole's  paddle-wheels; 
I  consider  them  totally  different  in  principle  to  the  plain- 
tiffs' wheel. 

Cross-examined  by  Mr.  Alexander. — The  first  wheels 
made  according  to  the  specification  were  used  in  a  small 
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boat  running  between  Venice  and  Trieste;  they  were 
quite  successful,  and  are  still  on  that  vessel.  The  next 
set  were  made  for  the  Confiauce ;  they  were  found  too 
small  in  proportion  to  the  vessel.  A  second  set  for  the 
same  vessel  was  also  found  too  smalL  A  third  set  failed 
in  consequence  of  one  of  the  stems  breaking.  A  fourth 
set  was  made  for  the  Confiance ;  I  cannot  tell  whether 
those  now  in  the  Confiance  are  the  fourth  or  fifth  set, 
they  were  made  according  to  the  specification,  with  slight 
variations  in  the  details. 

*  

Re-examined  by  Sir  F,  Pollock. — 1  have  made  a  great 
many  wheels  on  the  plaintiflfs'  plan,  I  dare  say  upwards 
of  thirty  pairs ;  amongst  others  were  the  Columbia,  the 
Firebrand,  the  Lightning,  the  Medea,  and  the  Spitfire; 
they  were  made  in  strict  accordance  with  the  specifica* 
tion  ;  they  were  all  successful. 

Cross-examined  by  The  Attomey-GeneraL — We  now 
use  a  high-pressure  engine  in  the  manufactory;  the 
demand  is  so  great  for  the  paddles,  that  we  were  obliged 
to  purchase  an  engine,  till  the  one  we  have  in  hand 
according  to  the  patent  is  finished. 

George  Cotiamj  sworn.  Examined  by  Sir  W.  FoltetL — 
I  have  been  an  engineer  for  fifteen  or  sixteen  years.  I 
am  acquainted  with  the  engine  described  in  the  specifica- 
tion. I  believe  it  to  be  quite  new ;  I  consider  it  has 
many  advantages,  particularly  in  its  simplicity,  requiring 
so  little  space,  and  having  so  few  parts,  I  have  no  doubt 
it  would  work  exceedingly  well.  I  should  have  no  diffi- 
culty in  making  it  from  the  specification.  I  think  any 
engineer  of  skill  would  be  able,  from  the  specification  and 
drawing,  to  adapt  a  paddle  to  any  required  angle;  I 
ahould  not  find  the  slightest  difficulty  in  doing  so.  I 
think  any  carpenter's  foreman  knows  sufficient  geometry 
to  enable  him  to  make  a  paddle  with  any  angle  he 
required,  from  the  drawing  and  specification  ;  it  is  about 
a  school-boy's  first  week's  lesson  in  geometry.  A  clerk 
would  not  be  fit  for  an  engineer's  office  if  he  did  not 
understand  sufficient  geometry  for  that  purpose.  [The 
witness,  after  giving  a  description  of  Buchanan's,  Old- 
ham's, and  Poole's  wheels,  very  similar  to  the  first  witness, 
stated,  that  the  principles  upon  which  they  were  con- 
structed were  totally  different  from  that  of  the  plaintiffs'.] 
I  have  seen  the  Acropolis  with  the  defendants'  wheels  on ; 
they  are  precisely  on  the  same  principle  as  those  described 
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in  GaHoway's  specification,  the  only  variation  being  that 
they  have  placed  the  moveable  parts  outside  instead  of 
inside  the  wheel,  and  have  carried  the  shaft  all  through, 
to  allow  of  which,  they  have  made  an  enlargement  of  the 
revolving  collar.  I  consider  the  collar  to  coincide  in  prin- 
ciple with  the  disc,  and  it  gives  the  same  motion  as 
Morgan's  does  by  the  small  crank. 

Mr.  Baron  Aldernm. — It  only  proves  what  Mr.  Brunei 
said,  that  a  crank  and  the  eccentric-wheel  are  the  same. 

Cross-examined  by  Mr.  Jervis. — ^The  skeleton  model 
which  I  produce  was  done  without  any  suggestion  that 
it  would  be  necessary.  When  I  first  received  the  speci- 
fication, I  sat  down  and  produced  five  drawings  of  wheels ; 
1  arranged  two  wheels  in  fifteen  minutes ;  I  took  them  at 
two  different  angles,  and  this  was  the  method  [handing  in 
the  drawing] .  1  read  the  specification,  and  then  looked 
at  the  drawing,  and  set  three  of  the  paddles  at  the  angles 
at  which  I  wished  them  to  be  immersed  to  enter  and  to 
leave  the  water,  and  thus  obtained  three  points,  from 
which,  with  the  ordinary  rule  of  three  points  given  to 
find  a  fourth,  I  got  the  centre  of  the  eccentric  axis,  b. 
I  had  no  difficulty.  A  party  in  ordering  such  wheels 
would  give  those  three  points ;  they  being  given,  no  one 
capable  of  setting  out  a  paddle-wheel  could  fail  in  carry- 
ing out  the  invention. 

WilUam  Joseph  Curtis,  sworn.  Examined  by  Mr. 
Butt — I  have  been  an  engineer  fifteen  years.  I  know 
the  engine  described  in  the  specification.  I  consider  it 
decidedly  new,  and  has  advantages  over  the  common 
engine  :  in  the  first  place  it  has  reduced  the  friction ;  in 
the  next  place,  applied  to  horizontal  cylinders,  it  is  a 
decided  improvement;  1  made  one  in  1829  from  the 
drawing;  there  is  no  diflSculty  in  making  it  from  the 
drawing  and  specification.  I  tried  an  experiment  with 
this  engine,  by  placing  it  alongside  of  an  engine  with  a 
common  vertical  piston  and  cross-head  of  about  the  same 
power,  and  supplied  them  both  with  steam  from  one 
boiler ;  after  they  had  worked  some  time  I  raked  out  the 
fire,  and  Galloway's  engine  continued  to  work  twenty 
minutes  after  the  other  had  stopped. 

Mr.  Baron  Alderson, — Gentlemen  of  the  jury,  I  will 
explain  that  this  patent  is  taken  out  for  more  than  one 
thing;  the  plaintifTs  should  establish  the  newness  and 
utility  of  the  steam-engine  as  well  as  of  the  paddle-wheel. 
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Tlic  Atlomey^Generak — There  are  iflsuea  joined 
on  it. 

Jfcfr.  Baron  Alderstm. — Yes,  there  are  issues  joined  on 
it,  which  would  make  so  much  of  the  patent  invalid ;  that 
is  to  say,  according  to  the  law  of  the  case  as  it  at  present 
stands,  the  effect  would  be  that  it  would  only  be  invalid 
at  the  present  time.  By  application  to  the  Attorney- 
General,  that  part  of  the  patent  might  be  struck  out,  and 
then  the  other  part  of  the  patent  would  stand  good,  but 
then  in  this  cause  the  costs  would  be  determined  by  the 
result  of  the  facts  on  each  issue  as  they  at  present  stand ; 
that  is  an  improvement  introduced  into  the  patent  law  by 
Lord  Brougham,  and  a  very  good  one  it  is. 

By  Mr.  Butt, — I  made  the  two  first  pair  of  paddle- 
wheels  upon  this  plan.  From  the  specification  and  draw- 
ings I  should  find  no  difficulty  in  making  paddles  to  any 
angle  required;  and  any  competent  engineer  would  be 
able  to  do  the  same.  I  should  not  consider  my  foreman 
competent  to  conduct  my  works  if  he  could  not  make  a 
wheel  at  any  required  angle  from  the  specification  and 
drawings. 

Cross-examined  by  The  Attorney- General. — Galloway 
gave  me  instructions  in  making  the  first  wheels,  Morgan 
paid  me  for  them ;  I  received  the  order  for  them  in 
February,  1829,  and  was  paid  for  the  first  on  the  30th  of 
April,  and  for  the  other  on  the  12th  of  June,  1829.  I  do 
not  know  to  whom  these  were  sold.  I  only  know  that 
they  were  sold  to  the  Venice  and  Trieste  Company.  I 
made  them  at  my  own  manufactory  at  Bermondsey,  they 
were  shipped  at  the  docks. 

By  Mr,  Baron  Alderson. — ^They  were  sent  to  the  docks 
and  shipped  by  a  common  trader. 

By  The  Attomey-GeneroL — ^They  were  made  exactly 
according  to  the  patent. 

7%e  Attorney-General. — Now,  my  Lord,  I  submit,  the 
patent  is  dated  the  2d  of  July,  1829;  those  two  pair  of 
wheels  are  made  between  February  and  April,  1829;  they 
were  finished  and  sold  two  months  before  the  patent  was 
taken  out  There  was  one  paid  for  in  April,  and  the 
other  in  June. 

Mr.  Baron  Alderson. — I  think  there  is  an  end  of  the 
case.  This  is  a  man  who  is  a  maker  of  the  article 
himself. 

Sir  F.  Pollock. — I  apprehend  that  a  man,  in  the  first 


OF   PATENT   CASES.  63 

place,  must  conduct  many  experiments  before  he  suc- 
ceeded* 

2%e  Attamey^General, — ^This  is  not  an  experiment. 

Sir  F.  Pollock, — But  there  is  no  publication  in  Eng- 
land, my  Lord. 

The  Attorney 'Gener ah — ^This  witness  makes  them  for 
sale  at  his  own  manufactory,  and  they  are  sold  and  sent 
out ;  he  might  have  made  ten  pair  in  this  manner ;  sup- 
pose there  had  been  ten  pair  of  wheels  made  in  this 
country  for  an  English  company  carrying  on  trade  between 
Venice  and  Trieste. 

Shr  F.  Pollock. — Your  Lordship  may  remember  in 
Minter  v.  WeUs  et  al.^  which  was  tried  before  your 
Lordship,  the  chair  was  actually  made  six  months  before 
the  patent. 

Mr.  Baron  Alderson. — That  was  in  the  man's  own 
manufactory. 

Sir  F.  Pollock. — ^Till  my  friend  has  done  with  his  cross- 
examination,  I  will  not  say  a  word. 

The  Attomey^GeneraL — ^I  will  stop  here  for  the 
prei>ent. 

Mr.  Baron  Alderson. — I  think  the  objection  decisive, 
standing  as  it  does  at  present. 

Re-examined  by  Sir  F.  Pollock. — ^The  wheels  were  put 
together  in  my  shop  when  finished,  and  afterwards  taken 
to  pieces  and  packed  up  to  be  sent  abroad. 

Mr.  Baron  Alderson. — If  you  cannot  alter  these  facts, 
I  think  there  is  an  end  of  the  case ;  I  only  wish  to  men- 
tion to  you  what  my  opinion  is. 

By  Sir  F.  Pollock. — I  know  the  paddles  were  to  be 
sent  abroad,  to  be  applied  to  vessels  of  the  Trieste  Com- 
pany. 

Mr.  Baron  Alderson. — And  then  they  thought  it  worth 
their  while  to  take  out  a  patent.  A  man  makes  a  thing, 
sells  it,  and  then  takes  out  a  patent. 

Sir  F.  Pollock. — ^They  were  never  sold  till  September. 

The  Attorney-  GetieraL — ^This  witness  was  paid  for  them. 

Mr.  Baton  Alderson, — And  they  were  delivered  to  the 
Venice  and  Trieste  Company  at  the  docks.  I  must  call 
the  plaintiff.  If  you  can  alter  the  facts,  of  course  you 
are  at  liberty  to  do  so. 

Sir  F.  Pollock. — I  can  alter  the  facts ;  but,  with  your 
Lordship's  permission,  I  would  say  a  word  or  two  upon 
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it.  If  this  had  been  done,  would  the  doing  of  this  by  the 
plaintiffs  have  prevented  anybody  else  taking  out  a  patent 
for  that  ? 

Mr.  Baron  Alderson. — Most  certainly  it  would,  if  a 
person  make  a  machine  and  sells  it  openfy. 

Sir  F.  Pollock. — It  was  not  sold  openly.  According 
to  my  instructions  it  was  made  secretly,  and  was  sent  to 
Trieste.     There  is  no  evidence  of  sale  to  anybody. 

Examination  by  Sir  F.  Pollock. — I  never  showed  them 
to  anybody ;  I  would  not,  of  course,  let  any  one  see  them. 

Cross-examined  by  The  Attomey^GeneraL — I  knew 
that  a  patent  was  being  obtained  ;  I  should  not  allow  any- 
thing to  be  done  to  the  prejudice  of  the  patentee;  it 
would  have  been  dishonourable. 

Sir  F.  Pollock. — If  my  friend  takes  the  objection  now, 
I  am  quite  prepared  to  meet  it.  I  will  add  these  facts, 
that  I  am  in  a  condition  to  prove,  that  in  the  first  place, 
when  the  order  was  given  for  the  machine,  the  men  were 
told  to  keep  it  secret.  It  is  quite  plain  they  were  aware 
it  had  some  communication  with  the  patent. 

Mr.  Baron  Aderson. — I  will  read  to  you  the  facts  I 
have  on  niy  notes. 

Sir  F.  Pollock. — Will  your  Lordship  allow  me  to  add 
some  other  facts  ? 

Mr.  Baron  Aldet*son. — ^You  can  add  any  facts  you 
please. 

Robert  Jeffries^  sworn.  Examined  by  Sir  F.  Pollock. 
— I  am  in  tne  service  of  Mr.  Clement ;  I  was  employed 
by  Mr.  Galloway  in  1829.  I  had  to  superintend  the 
making  of  two  pair  of  wheels  at  Curtis's  factory,  which 
Galloway  told  me  were  being  patented,  and  gave  me 
particular  directions  on  that  account  not  to  show  them 
to  any  person. 

Cross-examined  by  2^e  Attomey^General. — I  was  in 
constant  attendance  while  the  wheels  were  being  made ; 
a  person  named  Williams  came  to  the  shop  and  saw  one 
set  of  wheels  complete. 

Re-examined  by  Sir  F.  Pollock. — Williams  was  ad- 
mitted at  the  dinner  hour  by  one  of  the  workmen ;  I 
complained  of  his  being  admitted. 

Aristides  Franklin  Mornay^  sworn.  Examined  by  Sir 
F.  Pollock, — Mr.  Morgan  is  the  sole  manager  of  the 
Venice  and  Trieste  Company,  and  principal  owner. 

Cross-examined  by  The  Altorney- General. — It  is  a  joint 
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company  to  a  small  extent.    Mr.  Morgan  is  not  the  agent 
to  the  Company ;  he  is  a  shareholder. 

By  Mr.  Baron  Alderson. —  I  believe  there  are  share- 
holders in  London  and  shareholders  abroad. 

Mr.  Baron  Alderson. — I  will  take  the  fact  to  be  that 
Morgan  was  a  shareholder^  and  manager  of  a  joint-stock 
company,  of  which  there  were  shareholders  in  London 
and  Venice. 

Sir  F.  Pollock. — The  object  of  that  was  the  navigation 
between  Venice  and  Trieste,  to  which  it  was  entirely  con- 
fined. 

Benjamin  fVilliams  sworn.  Examined  by  Sir  F.  PoU 
lock. — I  am  a  boiler  maker;  in  1829  I  was  at  Trieste,  in 
the  service  of  Mr.  Morgan.  I  received  a  pair  of  paddle 
wheels  in  July ;  they  came  in  separate  pieces,  and  were 
sent  from  Trieste  to  Venice,  where  they  were  put  toge- 
ther and  fitted  to  the  boats  immediately  on  their  arrival 
there  ;  the  boats  were  completed  and  commenced  running 
in  September. 

By  A/r.  Baron  Alderson. — The  patent  is  dated  in  July, 
I  think  ? 

The  Attorney-General.— The  2d  of  July,  1829. 

Joseph  Clement  sworn.  Examined  by  Sir  F.  Pol- 
UhIc. — I  have  had  upwards  of  forty  years'  experience  in 
mechanics.  1  did  the  practical  work  of  Babbage's  calcu- 
lating machine.  I  am  acquainted  with  Galloway's  engine ; 
I  believe  the  manner  in  which  the  oscillating  motion  pro- 
duces a  rotary  motion  in  the  steam-engine  is  new.  I  think  it 
would  be  useful  in  some  cases  in  consequence  of  its  taking 
so  little  room  and  being  very  light.  1  am  acquainted  with 
the  paddle-wheel,  and  consider  that  the  combination  is 
quite  new.  Buchanan's  and  Oldham's  wheels  are  quite 
dififerent  from  Mr.  Galloway's ;  Poole's  is  also  different, 
though  I  think  the  efiect  produced  is  the  same,  but  the 
means  for  obtaining  that  effect,  viz.,  an  eccentric  groove 
cut  in  the  ship's  side  is  very  bad,  I  think  it  could  not  be 
worse.  Seaward*s  wheel  is  the  same  as  the  plaintiffs'  with 
this  exception,  that  the  eccentric  or  crank  (which  is  both 
the  same  in  principle)  is  fixed  to  the  side  of  the  paddle- 
wheel  next  to  the  vessel,  and  Morgan's  is  placed  in  the 
centre  of  the  wheel  and  fixed  to  the  outside  of  the  frame 
of  the  paddle-wheel.  The  principles  are  precisely  the 
same.  I  should  feel  no  difficulty  in  making  both  the  engine 
and  paddle-wheel  from  the  specification  and  drawings,  and 
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from  those  alone.  I  could  construct  the  floats  of  a 
paddle  to  enter  and  leave  the  water  at  any  required 
angle ;  any  man  that  has  been  properly  instructed  in 
mechanical  drawings  would  not  find  any  difficulty  in 
doing  so. 

Cross-examined  by  Mr.  D.  Pollock. — If  I  were  required 
to  make  a  paddle-wheel  with  floats  to  leave  the  water  at 
a  different  angle  to  that  at  which  they  entered,  I  should 
take  for  granted  the  float  under  the  axis  to  be  perpen- 
jdicular,  then  I  should  draw  my  water  line,  and  from  that 
I  should  raise  a  line  of  the  required  angle  at  going  into, 
and  at  leaving  the  water,  representing  those  float-boards. 
Then  I  would  determine  what  would  be  the  length  of  the 
bent  stems,  supposing  it  to  be  half  the  length  or  any 
other  length  (it  makes  no  difference),  that  point  being  set 
out  for  the  three  floats.  I  would  draw  a  line  from  each, 
making  them  intersect  at  a  point,  and  in  such  manner, 
that  from  the  point  of  intersection  to  the  end  of  the  bent 
stem,  each  line  should  be  of  the  same  length,  which  would 
give  the  centre  of  the  eccentric  axis. 

Robert  Pickering  sworn.  Examined  by  Mr,  Butt, — 
I  am  an  engineer,  and  have  been  in  Mr.  Morgan's  ser- 
vice ;  I  am  acquainted  with  Galloway's  wheel ;  those 
made  by  Seawards'  are  precisely  oo  the  same  principle; 
I  never  heard  of  either  the  engine  or  paddle  before  the 
date  of  the  patent,  I  believe  they  were  quite  new  at  that 
time.  The  engine  was  worked  at  Mr,  Morgan's  manu- 
factory in  Holland-street,  and  also  at  Farnham-place ; 
they  worked  exceedingly  well.  It  was  the  cast  iron  pis- 
ton-rod that  broke  in  the  Flamer,  it  was  no  fault  in  the 
principle  of  the  engine,  it  was  not  renewed  in  con- 
sequence of  Mr.  Morgan's  becoming  a  bankrupt  at  that 
time. 

Henry  Momat/,  jnn.^  sworn.  Examined  by  Sir  F. 
Pollock. — I  am  in  Mr.  Morgan's  employ,  I  have  made 
drawings  for  wheels  from  the  specification  at  difierent 
angles  from  those  put  down  there.  Any  competent  en- 
gineer, from  the  specification  and  drawing  alone,  would  be 
able  to  construct  a  wheel  to  enter  and  leave  the  water  at 
any  angle  he  liked. 

Cross-examined  by  Mr,  Jervis. — Morgan  makes  his 
connecting-rods  of  different  lengths,  and  he  does  so  that 
the  other  floats  should  follow  in  exactly  the  same  angle 
as  that  produced  by  the  fixed  rod. 
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William  fVheldon  sworn.  Examined  by  Sir  F.  PoU 
lock.-^l  was  foreman  to  the  plaintiff  from  1829  to  the 
latter  end  of  1831.  I  helped  to  make  an  engine  accord- 
rag  to  the  patent,  at  the  factory  in  Holland-street ;  I  helped 
to  make  a  second  engine,  which  was  erected  in  the  new 
factory ;  they  both  worked  well,  they  required  less  fuel 
than  other  engines;  I  could  make  the  engine  from  the 
specification  and  drawing. 

William  Mann  sworn.  Examined  by  Sir  F.  PoUoct.-^ 
I  have  seen  Galloway's  engine ;  I  consider  it  quite  new ; 
I  have  seen  it  work ;  it  was  used  to  turn  lathes  and  other 
machinery ;  its  compactness  is  a  great  advantage. 

Robert  Grundy  sworn.  Examined  by  Mr,  Butt. — I 
am  a  King's  pilot,  and  have  been  accustomed  to  steam* 
vessels.  I  piloted  the  Confiance;  it  had  Morgan's  wheels; 
they  answered  the  purpose  well,  and  gave  greater  speed 
to  the  vessel.  I  have  been  on  board  every  vessel  with 
Morgan's  wheels  in  His  Majesty's  service,  and  His  Sar* 
dinian  Majesty's  vessel,  and  the  Trinity  Yacht ;  I  con- 
sider they  gain  a  knot  and  a  half  in  6ne  weather,  and  a 
great  deal  more  in  rough  weather,  better  than  common 
wheels.     I  have  been  in  all  sorts  of  weather. 

Cross-examined  by  Mr.  Jervis, — I  was  in  the  Confi-* 
mnce  when  the  first  pair  of  Morgan's  wheels  were  tried. 
There  were  three  or  four  sets  tried  one  after  another;  the 
£rst  did  not  break;  the  second  did,  and  the  third  also; 
the  fourth  I  believe  have  been  taken  off  the  vessel  after 
four  years'  service. 

George  Roberts  sworn.  Examined  by  Sir  F.  PoUock.--^ 
I  am  engineer  to  the  Confiance,  it  had  Morgan's  wheels; 
one  set  of  wheels  had  the  paddles  turning  on  an  axis  at 
the  extremity ;  they  were  continued  on  the  vessel  till  they 
wanted  repairing;  they  answered  very  well.  The  first 
pair  failed  in  consequence  of  two  of  the  radius-rods  break- 
ing, owing  to  the  badness  of  the  weather ;  they  were  in 
use  previous  to  their  breaking  about  fifteen  months,  they 
worked  well  previously;  the  second  pair  worked,  I  be-* 
lieve,  two  years  and  one  month,  they  are  now  under 
repair* 

Betyamin  Williams  recalled.  Examined  by  Sir  F. 
Pollock. — I  worked  the  wheels  that  were  sent  to  Venice; 
I  began  in  September ;  I  was  then  in  Mr.  Morgan's  ser- 
vice. Three  sets  of  paddles  were  sent  to  me  at  Venice,  tbej 
were  all  of  the  same  construction  with  the  axi&  at  the 
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end.  I  afterwards  used  two  pair  with  the  axis  in  the 
middle  of  the  float.  I  have  been  out  between  Venice  and 
Trieste  in  very  heavy  weather ;  no  accident  ever  happened 
to  the  wheels ;  the  vessels  never  went  any  where  else  ex- 
cept between  Venice  and  Trieste. 

Cross-examined  by  The  Attorney-General. — I  was  in 
the  service  of  the  Company,  but  was  sent  out  by  Mr. 
Morgan  in  1827;  these  vessels  were  used  at  that  time 
with  the  old  wheels. 

Lieutenant  Aplhi^  ILN, — I  commanded  His  Majesty's 
steam- vessel^  the  Messenger,  with  the  old  wheels,  about 
a  year  and  a  half,  and  was  afterwards  appointed  to  the 
Columbia  with  Morgan's  wheels;  I  went  two  voyages 
to  the  Mediterranean  ;  we  had  very  bad  weather  in  crossing 
the  Bay  of  Biscay.  I  consider  Morgan's  wheels  far  pre- 
ferable to  the  old  plan  ;  they  add  to  the  speed  of  the  vessel, 
•And  do  away  with  the  tremulous  motion ;  they  weather 
the  sea  in  storm  better,  and  preserve  the  paddle-boxes, 
.whereas,  in  other  cases,  the  paddle-boxes  were  very  fre- 
quently destroyed  in  bad  weather. 

Witiiam  Henry  Alien^  first  mate  of  the  Firebrand, 
sworn.  Examined  by  Sir  F.  Pollock. — I  consider  Mor- 
gan's improvement  in  the  paddle-wheel  made  at  least  a 
mile  an  hour  difference  in  our  speed.  I  have  been  once 
or  twice  in  the  Bay  of  Biscay,  in  the  North  Seas,  and  fre- 
quently on  the  Dutch  Coast,  with  Morgan's  wheels. 

liobert  Rastrick  sworn.  Examined  by  Mr.  Butt. — I 
was  engineer  to  the  Lightning  nine  years;  three  years 
of  that  time  they  were  fitted  with  Morgan's  wheels,  by 
which  we  gained  at  least  a  knot  an  hour;  I  went  to  all 
parts,  to  Stockholm,  four  times  across  the  Bay  of  Biscay, 
and  have  crossed  the  Irish  and  English  Channel;  only 
three  floats  were  broken  during  the  whole  of  that  time. 

Thomas  Allen  sworn.  Examined  by  Sir  F.  PoUoc/c.-^ 
I  have  commanded  the  Comet  steam-vessel  with  the  old 
wheels  twelve  years.  I  afterwards  commanded  the  Light- 
ning for  twenty-one  months  with  Morgan^s  wheels ;  they 
answered  well ;  we  gained  a  knot  an  hour  by  them ;  I 
have  been  in  very  bad  weather  with  them ;  I  was  in  the 
North  Seas  seven  days  when  the  vessel  could  carry 
nothing ;  we  were  at  Elsinore,  Copenhagen,  Stockholm, 
and  other  places.  I  consider  them  a  very  great  improve- 
ment. 

Sir  F.  Pollock. — That  is  my  case,  my  Lord. 
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The  Attorney- General. — Gentlemen,   I   trust   that   it 
trill  not  be  necessary  that,  in  discharging  my  duty,  I 
should  consume  any  considerable  portion  of  your  time. 
Is  it  not  in  evidence,  and  was  it  not  fully  known  to  Mor- 
gan, that  Gate's  wheel  is  the  same  as  his  ?     1  shall  prove 
that  Cave's  wheel  was  known  in  France  as  soon  as  1827; 
that  vessels  propelled  by  Cave's  wheels  openly  and  daily 
navigated  the  River  Seine  from  Paris  to  Rouen,  and  from 
Rouen    down    to    Havre,      it  is   stated    by   my   learned 
friend  in  the  course  of  this  trial,  that  Cave's  wheel  is 
the  same  as  Morgan's,  and  that  if  we  can  show  that  Cave's 
wheel  was  known  in  England  before  the  second  of  July, 
1829,  he  will  give  up  the  cause.     Now,  gentlemen,  I  can- 
not show  that  Cave's   wheel  was  practised  in  England 
before  the  second  of  July,  1829;  but  I  shall  show  that  it 
was  well  known,  and  in  public  use,  in  France  previous  to 
that  time.  Was  Galloway  the  discoverer)  there  is  no  pre- 
tence for  saying  that  he  was,  for  he  might  have  got  some 
Action  from  Stephens's  wheel,  or  some  account  had  been 
brought  him  of  Cave's  wheel,  and  with  this  information  he 
takes  out  a  patent  in  1829;  and  it  is  quite  clear  that  that 
patent  was  bad,  that  the  paddles  made  according  to  the 
specification  would  not  work,  and  it  was  not  until  the  im- 
provement which  was  afterwards  introduced,  and  the  wheel 
made  more  like  Cav^*s,  and  then  called  Morgan's  wheel,  that 
it  had  any  success.  My  clients  fitted  out  the  Levant ;  that 
vessel  has  sailed  with  these  wheels  on  board,  and  it  is  a 
wish  to  put  a  stop  to  this  honourable  competition  which  is 
the  foundation  of  this  proceeding.  -  It  is  a  mere  slavish 
copying,  an  imitation  of  another ;  but  I  allow  by  the  law 
of  England,  if  a  person  goes  abroad  and  sees  an  invention, 
and  is  the  first  to  take  out  a  patent  for  it  in  England 
before  it  has   been    published  to  the  world,  that   he   is 
allowed  to  take  out  a  patent  for  it,  although  it  has  been 
known  for  years  in  foreign  countries,  but  certainly  that 
person  has  no  great  merit;  he  is  no  inventor;  he  has  only 
brought  into  this  country  what  would  probably  be  brought 
into  the  country  in  the  course  of  a  few  weeks  by  some 
dther  person,  and  I  cannot  think  he  is  at  all  entitled  to 
that  favour  which  juries  would  be  anxious  to  show  to  a 
person  who,  by  ingenuity  and  labour,  had  made  a  real  dis- 
covery.   Now,  gentlemen,  the  first  question  you  will  have 
to  decide,   relates   to  the  steam-engine.     My  Lord  has 
already  intimated  to  you,  that  by  the  law  of  England,  if  a' 
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person  take  out  a  patent  for  two  diflferent  inTentiona  in 
the  same  patent,  that  unless  both  inventions  are  new  and 
useful,  and  the  specification  is  sufficient  as  to  both,  that 
his  patent  is  invalid,  and  I  venture  to  say  that  that  is  a 
just  and  equitable  law.     Now  Mr.  Morgan,  or  Mr,  Gallo« 
^ay,  rather,  has  taken  out  his  patent  for  two  things,  viz., 
the  engine  and   paddle-wheel,  therefore,   if  you   are  of 
opinion  that  the  engine  is  not  an  improvement,  or  that  the 
specification  for  the  engine  is  not  sufficient,  on  that  ground 
I  shall  be  entitled  to  your  verdict,  and  I  believe  I  shall 
prove  that  the  specification  is  not  sufficient,  and  that  if  a 
person  make  an  engine  in  exact  conformity  with  the  spe- 
cification and  drawing,  it  will  be  found  not  to  work  at  all. 
My  next  objection  is,  that  the  steam-engine,  if  it  could  be 
made  from  the  specification,  is  no  improvement  in  steam- 
engines,  otherwise,  why  is  it  not  generally  adopted,  but 
although  seven  years  have  elapsed  since  the  patent  was 
taken,  only  three  engines  have  been  made,  and  for  the 
last  three   vears  that  part  of  the  patent  has  gone  into 
entire  oblivion.    Now,  gentlemen,  we  come  to  the  paddle- 
wheel,  and  my  first  objection  is,  that  the  specification  is 
bad ;  you  will  see  that  it  professes  to  communicate  to  the 
world  the  best  angle  at  which  the  float  shall  enter  and 
leave  the  water;  and,  secondly,  how  the  machine  is  to  be 
made  to  obtain  the  required  angle.     Now  the  angle  at 
which  the  float  should  enter  the  water,  is  a  matter  of  the 
greatest  importance,  and  the  angle  at  which  the   float 
should  leave  the  water,  is  again  a  matter  of  the  greatest 
importance,     Engineers  differ  in  their  opinion  as  to  what 
is  the  proper  angle  ;  Galloway  professes  to  point  out  the 
proper  angles,  and  undertakes  to   communicate  how  a 
machine  may  be  contrived  and  executed,  the  floats  of 
which  shall  enter  and  leave  at  the  angle  which  is  re- 
quired ;  he  states  in  his  specification  (after  describing  the 
engine),  '^and.  Secondly,  in  an  improvement  on  paddle- 
wheels  for  propelling  vessels,  whereby  the  float^boards  or 
paddles  are  made  to  enter  and  come  out  of  the  water  in 
positions  the  best  adapted,  (as  far  as  experiments  have  de- 
termined the  angle,)  for  giving  full  effect  to  the  power 
applied."    Well,  then,  experiments  have  determined  what 
that  angle  is,  and  having  determined  that  angle,  it  is  of 
the  utmost  importance  to  navigation  that  it  should  be 
communicated  to   the   country,  and   that  it   should    be 
told  that  if  a  wheel  is  of  a  certain  diameter,  and  the  draught 
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of  the  ship  so  and  so,  then  such  and  such  is  the  proper 
angle  for  the  float  to  enter,  and  such  to  leave  the  water, 
fiut,  gentlemen,  neither  in  his  specification  nor  drawing 
has  he  given  you  any  desired  angles;  he  has  in  one  in* 
stance^  to  be  sure,  in  the  drawing  given  you  an  angle.  I 
shall  show  that  that  is  a  bad  angle,  that  it  will  not 
answer;  but  he  does  not  at  all  say  that  that  is  the  required 
or  proper  angle ;  there  is  no  direction  in  the  specification 
or  in  the  drawing  for  discovering  what  the  proper  angle 
is.  I  say,  that  on  that  ground  the  specification  is  bad, 
and  that  I  am  entitled  to  your  verdict. 

Mr.  Baron  Alderson. — ^^Fhat  will  be  a  question  of  law ; 
my  impression  at  present  is,  that  the  invention  is  for  a 
machine  for  doing  it  at  any  angle  that  may  be  required, 
therefore,  if  it  is  capable  of  being  adjusted  so  as  to  make 
a  machine  that  would  make  any  reasonable  angle,  that 
would  be  sufficient.  It  appears  from  the  very  part  yoa 
read  that  it  is  a  matter  of  doubt  what  this  proper  angle  is, 
and  that  it  is  a  matter  of  discussion,  because  it  says,  *^as 
far  as  experiments  have  determined  the  angle."  It  shows 
therefore  that  the  question  what  the  angle  is,  is  a  matter 
in  dispute,  and  probably  of  fancy.  He  does  not  say,  ^  I 
claim  the  required  angle,"  but  "I  claim  the  mode  by 
which  the  angle  may  be  gained."  At  the  same  time  it  is 
open  to  you  to  contend  that  he  is  bound  to  show  a 
machine  that  will  give  any  required  angle. 

The  Attorney-General. — I  now  come  to  the  point 
whether  there  is  any  mode  pointed  out  by  which  the  re- 
quired angle  can  be  obtained ;  I  submit  to  you  there  is 
not,  and  it  clearly  appears  from  Mr.  Brunei's  evidence, 
that  there  is  not;  but  other  witnesses  stated  that  looking 
at  the  specifications  and  drawings  that  they  could  obtain 
it ;  that  the  required  angle  being  given,  there  were  three 
points  which  were  data ;  there  was  the  angle  at  which  the 
float  enters  the  water,  where  it  leaves,  and  the  vertical 
angle,  and  from  these  three  they  could  find  the  centre  of 
the  eccentric;  I  shall  vary  that  evidence  materially;  I 
am  prepared  to  call  before  you  men  of  great  knowledge 
in  mathematics,  and  mechanics,  who  will  tell  you  that  it 
cannot  be  done ;  but  as  the  evidence  now  stands,  I  must 
draw  your  attention  to  this — that  they  said  the  rods  were 
all  to  be  of  equal  lengths ;  now,  if  they  are  of  equal 
lengths,  it  is  demonstrated  by  that  mode  of  calculating 
the  centre  of  the  eccentric,  that  the  different  floats  will 


72  carpmael's  reports 

not  all  enter  and  leave  the  water  at  the  same  angle  ;  it  is 
only  by  havinf^  the  rods  of  unequal  lengths  that  the  floats 
can  be  made  to  enter  the  water  at  the  same  angle.     1 
shall  show  that  it  will  be  necessary  to  make  experiment 
after  experiment  to  ascertain  the  length  of  rod  required 
for  every  float,  and  that  until  you  have  done  that,  there  is 
no  means  of  constructing  the  machine  to  make  the  floats 
enter  the  water  at  the  required  angle;  I  shall  show  that 
this  cannot  be  done  by  solving  any  mathematical  problem, 
but  only  by  a  series  of  experiments.     If  that  be  so — if  it 
turns  out  to  be  so  on  the  evidence,  it  is  quite  clear  that 
the  specification  is  bad,  and  that  on  that  issue,  I  am  en- 
titled to  your  verdict.     Now,  gentlemen,  there  is  another 
ground  on  which  I  say  this  specification  is  bad,  namely, 
that  the  claim  is  too  large ;  the  claim  is,  ^^  Secondly,  as 
regards  my  improvements  on   machinery  for  propelling 
vessels,  I  claim  the  mode  hereinbefore  described  of  giving 
the  required  angle  to  the  paddles  by  means  of  the  rods, 
g^  A,  t,j,  and  k;**  (^9 is  the  fixed  rod,  and  A,  t,y.  A:,  are  the 
moveable  rods;)  now,  if  he  had  stopped  there,  the  patent 
might  have  been  good,  but  he  goes   on    to   say,  ^The 
bent  stems  marked  fy   the  disc,  a,  and  the  crank,  b." 
The  patent  is  taken  for  a  combination,  and  it  is  only  by 
infringing  that  combination  that  the  action  can  be  main- 
tained ;  it  is  therefore  material  that  the  whole  of  the  com- 
bination should  be  proved  to  be  new,  as  upon  that  point 
this  issue  will  depend,  and  this  cannot  be  proved,  because 
the  bent  stem,  the  disc,  and  the  crank  are  old,  and  were 
worked  for  years  previous  to  his  patent  precisely  as  he 
works  them,  and  this  will  be  proved  by  the  witnesses  I 
shall  call  before  you.     Now,  gentlemen,  we  come  to  con- 
sider whether  Galloway's   plan  is  useful ;  I  will  at  once 
admit  that  Morgan's  is  useful ;  it  is  not  by  any  means  so 
good  as  that  which  is  practised  by  Messrs.  Seawards,  but 
it  is  useful,  and  has  worked  in  several  of  His  Majesty's 
vessels,  and  produced  considerable  benefit ;  but  1  say  that 
Morgan's  invention  is  one  thing,  and  Galloway's  another. 
You  will  bear  in  mind  that  the  bent  stem  is  one  of  the 
things  claimed  in  Galloway's  wheel ;  Morgan  does  not  use 
this  bent  stem,  and  instead  of  having  the  projecting  pad- 
dles with  the  axis  at  the  extremity,  he  has  them  with  the 
spindle  in  the  middle ;  I  shall  be  able  to  show  you  that 
from  the  manner  in  which  the  shaft  is  cut,  from  the  man- 
ner in  which  the  whole  power  is  applied  to  one  side  of  the 


OF  PATENT   CASES.  73 

wheel,  from  the  manner  in  which  these  projecting  paddles 
are  constructed,  it  is  impossible  that  in  a  rough  sea  this 
wheel  of  Galloway's  should  work  for  any  length  of  time. 
I  shall  show  that  it  did  not  stand — that  it  gave  way,  and 
that   it  was  found  necessary  to   alter  the  construction. 
You  have  been  told  that  these  wheels  worked  well  between 
Trieste  and  Venice,  but  you  must  be  aware  that  these  were 
summer  seas,  when  the  navigation   is  perfectly  smooth 
and  calm ;  but  those  vessels  that  were  to  go  to  the  Bay  of 
Biscay  had   Morgan's  floats,  and   it  was   by  his  floats 
alone  that  it  was  possible  they  could  be  navigated,     I 
submit  to  you,  therefore,  that  Galloway's  paddle  was  no 
improvement ;  you  will  have  some  evidence  of  its  resem- 
blance to  Stephens's  wheels;  you  will  see  that  they  are 
almost  identically  the  same ;  there  is  the  cut  shaft  with 
the  crank  in  the  middle,  the  stem,  and  almost  all  the 
particulars  exactly  the  same  as  Galloway's.     Now,  gen- 
tlemen, as  to  the  infringement,  Galloway's  invention  con- 
sists in  the  combination  of  the  rods,  the  stems,  the  disc, 
and  the  crank.  I  shall  show  that  ours  is  a  totally  difl^erent 
combination ;  it  has  a  cylinder  that  has  a  disc — it  has  a 
continued  shaft;  the  dibc  is  bolted  to  the  ship's  side;  is 
not  attached  to  the  wheel ;  it  operates  in  all  respects  in  a 
difTerent  way,  and  we  have  never  had  the. bent  stem  in  one 
instance ;  therefore,  if  Galloway's  patent  is  for  the  crank 
and  the  bent  stem,  and  if  we  do  not  use  them,  I  maintain 
that  there  is  no  infringement.      Gentlemen,  I  will  just 
refer  to  the  issues  you  will  have  to  determine ;  the  first 
is  not  guilty,  which  raises  the  question  of  infraction ;  the 
second  plea  is  as  to  whether  the  specification  is  sufiicient; 
the  third  is,  that  the  steam-engine  is  no  improvement,  and 
not  useful ;  the  fourth  is,  that  it  is  not  an  improvement 
in  propelling  veshels ;  then  comes  the  fifth,  that  the  in- 
vention was  not  new  at  the  time  the  patent  was  taken 
out.     Upon  that,  as  it  is  a  matter  of  law,  you  will  have 
the  direction  of  the  Learned  Judge.     The  last  plea  is, 
that  the  invention,  generally  speaking,  is  of  no  use  to  the 

fublic;  that  merely  involves  the  same  question  that 
before  submitted  to  your  consideration  respecting  the 
utility  of  the  steam-engine  and  the  paddle-wheels.  Gen- 
tlemen, these  are  the  questions ;  upon  each  and  every  one 
of  them  I  claim  your  verdict ;  1  say  that,  according  to  the 
evidence  that  haH  been  given,  the  specification  is  bad — the 
invention  was  not  new,  and  was  not  useful ;  we  have  not 
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infringed  it;  the  combination  for  which  the  patent  iff 
taken  out  is  totally  different  from  the  combination  in  the 
wheel  which  we  have  constructed. 

Bryan  Dotikin  sworn.     Examined  by  Mr,  Alexander. 
T-I  have  been  an  engineer   abuut  forty  years.     I   have 
seen  a  model  of  the  paddle-wheels  fitted  to  the  Levant  by 
Messrs.  Seaward.     I  have  read  Galloway's  specification, 
and  have  seen  a  model  prepared  according  to  the  specifi- 
cation.    I  consider  the  principles  on  which  the  various 
parts  operate  are  the  same  in  both,  but  the  construction 
or  combination  of  them  very  dissimilar.     My  opinion  of 
the  specification  is,  that  it  is  defective  in  not  explaining 
the  mode  of  obtaining  any  required  angle.     I  think  few 
ordinary  workmen  would  be  able  to  discover  a  mode  from 
the  specification  to  find   out   the   different  angles  that 
would  be  required.     A  man  moderately  acquainted  with 
geometry   might   not   find  it  very  difficult  to   find   out 
the  proportion  of  the  central  axis  to  the  eccentric  axis  or 
crank,  to  set  the  three  angles  that  might  be  given  ;  but  in 
order  that  the  whole  of  the  paddles  may  enter  the  water 
precisely  at  the  same  angle,  another  discovery  must  be 
made.     It  is  very  easy  to  appropriate  a  certain  radius 
which  would  have  the  effect,  that  is,  after  an  investiga- 
tion of  the  problem,  to  fix  the  three  points  requisite  for 
determining  the  eccentricity  of  the  crank  ;  but  the  other 
paddles,  not  being  governed  immediately  by  the  fixed  arm 
but  by  the  moveable  rods,  each  of  these  paddles  would 
assume  a  different  angle  to  that  attached  to  the  fixed  arm, 
therefore  it  is  necessary  to  examine  whether  it  is  the 
bending  of  these  bent  stems,  or  whether  it  is  in  the  posi- 
tion of  the  crank  through  the  disc,  or  whether  it  is  the 
length  of  the  connecting  rods ;  that  must  be  ascertained 
by  experiments  or  diagrams.     There  is  nothing  in  the 
specification  to  guide  you  to  the  angle,  except  that  which 
is  in  the  drawing.    I  have  seen  Hill's  paddle ;  its  action  is 
between  vertical  and  radial.     I  have  seen  Binn's*  wheel ; 
the  principle  is  not  at  all  the  same  as  Galloway's — the 
effect  is  produced  by  a  hollow  groove.    Stephens's  paddle 
with  his  improvements  has  fixed  radial  rods,  with  stems 
and  cranks,  and  I  should  almost  say,  that  it  precisely  re- 
sembles Morgan  or  Galloway's  wheel;  in  principle  it  is 
precisely  the  same,  and  in  the  conformation  too* 

•  Binn's  wheel  was  similar  to  the  one  called  Poole's  by  the  plaintiflls* 
wilnestes. 
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'  Mr.  Baron  Jiklersoti. — These  (alluding  to  Stephens's) 
are  all  fixed  rods,  and  all  go  ta  the  centre  of  the  eccentric, 
and  are  all  of  equal  length,  are  they  not  ? 

Witne99. — I  have  not  examined  them,  my  Lord. 

Mr.  Baron  Alderson, — They  all  go  to  the  centre,  they 
are  all  of  equal  lengths,  and  are  all  fixed :  how  can  you 
say  that  that  is  similar  in  principle  or  detail  to  one  in 
which  there  is  one  fixed  and  four  moveable  ? 

fViiness, — They  are  all  fixed;  I  did  not  observe  it 
before. 

By  Mr.  Alexander. — I  consider  Cave's  wheel  is  the 
same  as  Seaward's.  My  opinion  is,  that  Seaward's  pad- 
dle differs  in  principle  to  Galloway's,  accompanied  with 
considerable  advantages.  I  have  examined  that  part  of 
the  specification  relating  to  steam  engines;  an  engine 
made  according  to  the  drawing  would  not  work ;  and  if 
it  could  be  made  to  work,  in  my  opinion  it  would  be  good 
for  nothing. 

Cross-examined  by  Sir  F.  Pollock. — I  think  a  compe- 
tent workman  from  the  specification,  after  an  experiment, 
would  be  able  to  make  the  engine.  I  think  few  ordinary 
workmen  would  be  able  to  get  the  required  angle  of  the 

raddle.  I  could  do  it  myself.  I  think  my  foreman  could, 
think  any  one  with  a  little  knowledge  of  geometry  could 
find  out  the  angle  required.  I  think  any  person  attempt- 
ing to  prepare  a  paddle-wheel  should  be  moderately  ac- 
quainted with  geometry.  There  may  be  a  great  many 
ways  of  making  this  wheel.  It  would  be  impossible  to 
put  into  the  specification  every  mode  of  doing  it;  but  I 
thiuk  it  would  have  been  quite  possible  to  have  put  in 
such  directions  as  would  have  saved  a  draftsman,  or 
any  body  else,  from  trying  experiments  to  produce  the 
angle.  A  man  possessed  of  the  information  he  ought  to 
possess  would  be  able  to  do  it.  I  think  any  person 
moderately  acquainted  with  geometry,  could  sit  down  and 
work  the  problem  so  as  to  get  the  wheel  at  any  particular 
angle. 

By  Mr.  Baron  Alderson. — I  should  say  an  engineer 
properly  skilled  in  geometry  should  be  able  to  find  out 
bow  the  angle  is  to  be  obtained. 

Mr.  Baron  Alderson. — The  question  is,  what  would  he 
find  out,  what  in  the  ordinary  course  of  his  business ;  if 
there  is  any  definite  mode  by  which  a  man  knows  an 
angle  is  convertible  to  another,  and  he  is  able  to  do  that 
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from  his  general  knowledge  on  the  subject,  which  he 
ought  to  possess,  that  is  sufficient;  but  if  he  is  required 
to  sit  down  and  invent  a  problem,  that  is  what  I  conceive 
ought  not  to  be  the  case ;  I  want  to  know  whether  you 
mean  one  or  the  other  of  those  two,  for  that  is  the  point 
in  dispute  between  the  parties, — whether  he  is  to  sit  down 
and  solve  the  problem,  or  whether  he  is  to  sit  down  and 
refer  to  his  general  knowleds^e  on  the  subject. 

Witness. — He  must  »it  down  and  refer  to  his  general 
knowledge  how  the  thing  is  to  be  done,  and  he  would 
then  find  out  the  angle. 

By  Sir  F.  Pollock. — If  he  brought  competent  skill  to 
the  work,  he  certainly  could  not  fail  of  doing  it;  I  saw 
one  set  of  Galloway's  wheels  at  Woolwich ;  they  would 
work  in  the  North  Sea  or  the  Bay  of  Biscay,  if  made 
strong  enough.  There  is  no  difficulty  in  making  it  strong ; 
you  may  superadd  weight  to  it ;  if  made  according  to  the 
specification,  it  would  require  to  be  much  stronger  than  if 
made  according  to  the  improved  mode. 

Re-examined  by  The  Attorney -General. — To  ascertain 
the  required  angle,  there  is  something  required  beyond 
what  is  shown  in  the  drawing  and  specification ;  if  you 
want  a  precise  angle  to  a  wheel,  if  a  wheel  is  to  be  made 
of  a  different  diameter  to  that  shown  in  the  specification, 
it  would  require  a  different  contrivance;  the  different  pro- 
portion of  the  various  levers.  It  is  necessary  to  work  the 
problem  before  that  contrivance  can  be  found ;  an  ordinary 
workman  would  not  be  able  to  ascertain  the  length  of  the 
rods  without  making  experiments. 

Dionysius  Lardner^  LL,D.y  sworn.  Examined  by  The 
jittoniey-Geueral. — I  have  seen  the  specification  and 
drawings  of  Galloway's  steam-engine.  It  is  decidedly  not 
an  improvement  upon  former  engines,  and  I  am  sure  it  is 
not  useful.  I  have  read  that  part  of  the  specification  relat- 
ing to  the  paddle ;  from  that  specification  I  do  not  think 
any  workman,  unless  he  possessed  qualities  greatly  above 
those  we  understand  workmen  generally  to  have,  could  do 
it.  I  think  it  an  extremely  difficult  thing;  I  have  been 
present  during  the  progress  of  the  discussion  to-day  and 

Jesterday,  and  I  am  really  ignorant  at  this  moment 
ow  it  can  be  done.  If  a  wheel  were  made  according  to 
the  specification,  and  a  workman  were  required  to  alter 
the  angle,  he  would  get  himself  into  a  train  of  diflSculties 
that  he  would  hardly  find  the  end  of.     He  would  have  to 
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coDsider  whether  he  ought  to  alter  the  centre  of  the 
eccentric  or  the  length  of  the  rods — that  was  the  very 
difficulty  I  suggested  yesterday ;  I  thought  it  would  be 
solved  by  altering  the  position  of  the  centre  of  the  eccen- 
tric. If  it  be  necessary  to  construct  the  paddles  each  pre- 
cisely in  the  same  manner,  so  as  to  enter  into  and  issue 
from  the  water  at  the  same  angle  and  vertical  below,  I 
have  a  great  doubt  whether  it  would  be  possible  with  this 
combination ;  I  will  not  say  it  is  not  possible,  but  I  have 
great  doubt  whether  it  is  possible  to  send  each  of  the  floats 
through  the  water  in  the  same  manner. 

Mr.  Baron  Alderson. — ^That  is  to  say,  whether  it  is 
possible  for  each  single  float  to  enter  at  the  given  angle, 
to  be  vertical  at  a  given  point,  and  to  emerge  at  a  given 
point ;  you  think  it  is  a  doubtful  question  whether  it  is 
capable  of  any  solution  at  all. 

Witness, — 1  think  so  with  this  combination,    ^ 
Mr.  Baron  Alderson. — By  which,  of  course,  is  to  be 
understood  an  angle  useful  in  steam  navigation. 
Witness, — Yes. 

Air.  Baron  Alderson. — There  can  be  no  doubt  about 
that 

By  The  Attorney-  General. — I  am  sure  it  would  take  a 
considerable  time;  probably,  if  a  number  of  ingenious 
workmen  had  the  work  under  their  hand  for  some  years, 
after  a  succession  of  failures,  they  would  at  length,  by 
practice  and  patience.  And  out  the  technical  rule  for 
doing  it. 

Cross-examined  by  Sir  F.  Pollock. — I  am  not  a  prac- 
tical engineer;  I  published  that  book. 

Mr.  Baron  Alderson. — What  is  the  book  ? 
Sir  F.  Pollock. — The  Steam-engine  familiarly  ^x- 
plained  and  illustrated  j  with  an  Historical  Sketch  of  its 
invention  and  progressive  improvement;  its  applications 
to  navigation  and  railways,  with  their  maxims  for  railway 
speculations.  By  the  Rev.  Dionyeius  Lardner^  LL.D.^ 
FM.S.i  %c.  I  will  just  ask  you  whether  this  be  true  ?  I 
will  read  a  part  of  your  own  publication.  The  page  is 
296.  [The  learned  gentleman  then  read  from  the  book  a 
description  of  the  patent  wheels,  and  an  explanation  as  to 
how  they  were  to  be  varied,  in  order  to  obtain  any  angle, 
together  with  the  performance  of  the  invention  on  many 
of  His  Majesty *s  steam- boats.] 

/Fitness.^^Yes,  except  that  when  I  wrote  that  I  was  not 
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aware  of  what  I  have  learned  on  this  trial,  that  some  of 
these  experiments  were  unsuccessful. 

Mr.  Baron  Alderson. — ^That  will  do  for  the  second 
edition. 

Witness. — Yes,  I  will  correct  it. 

By  Sir  F.  Pollock  {reading). — ^**It  has  been  tried  by 
Government  in  several  well-conducted  experiments;"  is 
that  true  ? 

Witness. — Yes;  that  refers  to  Morgan's  paddle-wheel, 
not  Galloway's. 

Sir  F.  Pollock  (reading). — "Two  vessels  of  precisely 
the  same  model  supplied  with  similar  engines  of  equal 
power,  and  propelled,  one  by  Morgan's  paddle-wheels, 
and  the  other  by  the  common  paddle-wheels;  when  it 
was  found  that  the  advantage  of  the  former,  whether  in 
smooth  or  rough  water,  was  quite  apparent." 

Witness. — Especially  in  rough  water. 

[The  learned  couusel  quoted  a  great  portion  more  of 
those  points  of  the  Dr.'s  book,  relating  to  the  paddle- 
wheel,  particularly  as  to  the  advantages  derived  from  their 
adoption — the  manner  in  which  the  angles  of  floats  were 
varied  by  the  eccentric  axis,  and  of  what  he  considered  the 
invention  to  consist ;  the  whole  of  which  extracts  the 
witness  stated  to  be  true,  and  that  he  had  obtained  his 
information  from  a  Report  of  a  Committee  of  the  House 
of  Commons  on  steam  navigation  to  India.] 

Witness. — The  statement  just  read  certainly  does  im- 
ply a  method  that,  by  shifting  the  centre,  the  angle  may 
be  altered ;  but  I  must  say  this,  that  my  attention  was 
not  called  then  to  the  thing  so  critically  as  it  has  been 
now,  but,  had  I  been  called  on  to  find  the  mode,  I  should 
have  had  great  difficulty ;  my  book  says  it  may  or  can 
be  done  by  altering  the  centre.  In  the  drawing  there  are 
certain  things  assumed ;  the  angle  which  the  bent  stem 
takes  is  taken  at  a  certain  magnitude;  the  lengths  of  the 
bent  stems  are  taken ;  from  the  three  positions  a  centre 
IS  found,  and  that  centre  will  fulfil  the  necessary  con- 
ditions for  one  paddle-board ;  but  the  same  conditions 
which  it  fulfils  for  that  purpose  may  not  answer  for  the 
others.  I  do  not  say  they  would  not  answer ;  I  say  it  is 
impossible  to  see  how  they  would  answer.  All  I  can 
undertake  to  say  is,  it  might  not  be  possible,  it  may  be 
possible. 

By  Mr.  Baron  Alderson. — I  think  it  is  difficult  to  say 
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whether  it  would  or  would  not  be  possible  from  the 
specification. 

By  Sir  F.  Poilock. — I  never  made  a  machine  in  my 
life.  I  am  continually  consulted  by  persons  engaged  in 
arts  and  manufactures  as  an  adviser;  they  do  not  ask 
me  the  dry  question  whether  it  may  or  may  not  be 
possible;  they  ask  me  the  best  way  of  obtaining  their 
ends. 

fie-examined  by  The  Attorney^GeneraL  —  If  I  had 
seen  Galloway's  wheel  at  the  time  I  wrote  my  book  the 
expressions  I  used  would  have  been  very  different;  I  am 
quite  sure  Ga11oway*s  wheel  would  never  be  permanently 
useful.  A  separate  calculation  would  be  necessary  for 
the  other  rods  after  ascertaining  the  requisites  for  the 
fixed  rod  ;  some  wheels  have  eight  or  ten  floats;  the  dif- 
ficulty of  ascertaining  the  angle  increases  with  an  in* 
creased  number  of  floats. 

fVilliam  Brunton  sworn.  Examined  by  Mr.  Jervis.-^ 
I  have  been  an  engineer  upwards  of  forty  years ;  I  have 
read  the  specification  of  Galloway's  patent  relating  to  the 
steam-engine.  I  think  an  ordinary  workman  would  be 
able  with  some  experiments  to  make  an  engine  from  the 
specification,  but  I  do  not  think  it  would  be  of  any  use 
at  all  when  made.  If  a  paddle-wheel  was  required  of  a 
diflerent  angle  to  that  shown  in  the  drawing,  I  do  not 
think  it  could  be  done  from  the  information  contained  in 
the  specification.  If  the  required  angle  was  nearly  this, 
or  just  this,  I  should  say,  follow  this  drawing  and  you 
would  do  it,  but  if  you  required  an  angle  very  diflerent 
from  this,  it  would  be  an  exceedingly  diflScult  thing,  and 
I  am  not  at  all  prepared  to  say  how  I  could  do  it  A 
paddle  made  according  to  the  drawing  would  not  be  use- 
ful ;  it  would  be  worse  than  the  ordinary  mode  by  which 
paddles  of  this  kind  are  constructed.  The  invention  con* 
sists  in  the  combination  of  bent-stem,  radiating- rods, 
disc,  and  crank.  I  do  not  think  Seaward's  wheel  an 
infringement  on  Galloway's;  he  has  neither  bent-stem 
nor  crank ;  his  disc  is  supported  on  what  is  called  an  ec- 
centric, and  his  rods  are  taken  from  the  exterior  of  the 
eccentric  ring ;  he  has  no  fixed  arm,  he  has  an  arm  fixed 
to  drag  round  the  eccentric  ring. 

By  Mr,  Baron  Alderson, — It  is  not  a  fixed  arm  accord- 
ing to  the  phraseology  of  the  specification. 

By  Mr.  Jervis. — The  fixed  arm  coupled  with  the  drag 
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link  does  not  exactly  perform  the  same  office  as  the  fixed 
arm  in  Galloway's  plan,  because  that  turns  the  ring,  and 
to  the  ring  all  the  rods  are  fixed ;  Seaward  has  no  fixed 
radiating  rod ;  they  ar.e  all  moveable  rods,  and  his  con- 
nexion is  one  that  is  only  connected  to  the  disc  and  not 
to  any  of  the  paddles. 

By  Mr.  Baron  Alderson. — The  drag-link  is  fixed  to  the 
frame  of  the  wheel,  and  all  the  other  rods  that  move  the 
paddles  are  moveable.  • 

Cross-examined  by  Sir  F.  Pollock. — The  mathematical 
principles  of  Galloway  and  Seaward*s  wheels  are  very 
similar. 

Mr.  Baron  jilderson.—He  states  the  variations  such 
as  they  are;  he  says  first,  these  are  not  bent-stems,  but 
things  whose  support  is  in  in  the  middle,  then  it  is  a  varia- 
tion. The  second  is,  that  instead  of  the  crank,  the  disc 
is  supported  by  an  eccentric,  which  is  a  mechanical 
equivalenL  The  third  is,  that  they  are  all  moveable  rods ; 
then  there  is  a  rod  fixed  to  the  disc  by  which  the  disc  is 
carried  round,  that  has  the  same  effect.  Those  are  the 
three  variations  if  they  are  real  variations. 

Sir  F.  Pollock, — Then,  my  Lord,  I  will  ask  no  other 
questions  of  this  witness. 

John  Isaac  Hawkins  sworn.  Examined  by  Mr.  Aleae- 
ander. — I  have  been  an  engineer  forty  years.  I  do  not 
consider  Galloway's  engine  an  improvement ;  it  may  have 
some  use  in  it,  but  it  would  not  be  generally  used.  From 
the  specification  and  drawing  I  do  not  consider  that  an 
ordinary  workman  would  be  able  to  make  a  wheel  entering 
and  quitting  the  water  at  difTerent  angles  from  that  which 
the  plan  itself  gives,  without  bringing  a  considerable  share 
of  ingenuity  to  invent  a  method  of  ascertaining  that  angle^ 
or  of  ascertaining  the  machinery  that  would  be  necessary 
to  produce  the  angle. 

Cross-examined  by  Sir  F.  Pollock. — ^The  engine  may 
have  some  use ;  it  might  be  applied  to  a  variety  of  pur- 
poses: if  it  worked  imperfectly  it  would  perform  some 
use;  it  has  not  a  smaller  number  of  parts  than  the  high- 
pressure  engines.  It  has  an  advantage  so  far  as  taking  up 
less  room  than  a  steam -engine,  but  such  an  advantage  is 
very  inferior  to  the  disadvantages. 

Peter  Barlow  sworn.  Examined  by  Mr.  Jerois. — ^I 
am  one  of  the  Professors  of  Mathematics  at  Woolwich ; 
I  have  read  Galloway's  specification ;  I  do  not  consider  a 
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workman  of  ordinary  skill  would,  if  he  had  a  paddle  to 
make  with  different  angles  from  the  angle  shown  in  the 
drawing,  be  able  to  do  it,  there  is  not  sufficient  data. 
The  lengths  of  the  bent  and  other  stems  not  being  given, 
and  the  angles  at  which  they  arise  from  the  paddles  not 
being  stated,  is  a  very  important  omission.  If  the  work- 
man had  ascertained  these  points,  I  do  not  consider  the 
diflSculty  to  be  very  great  after  that,  but  still  it  is  a  geo- 
metrical construction  which  I  think  ought  to  have  been 
explained ;  having  obtained  the  lengths  of  the  bent-stems, 
the  rods  must  either  be  of  different  lengths,  or  they  must 
be  placed  at  unequal  distances  on  the  circumference  of  the 
disc,  that  would  require  to  be  determined  before  the  work- 
man set  about  his  wheel.  I  think  there  is  a  way  by  which 
you  could  determine  the  different  lengths  of  the  rods  or 
places  on  the  disc  at  which  they  are  to  be  fixed.  I  think 
the  manner  is  plain  enough  to  a  person  who  has  a  little 
knowledge;  a  man  of  tolerable  skill,  I  have  no  doubt, 
would  do  it. 

John  Donkin  sworn.  Examined  by  Mr.  Alexander. — 
I  am  an  engineer;  I  have  examined  the  specification, 
plans,  and  models ;  I  do  not  think  the  engine  an  improve- 
ment; I  do  not  think  it  applicable  to  any  useful  purpose; 
I  do  not  think  it  could  be  used.  An  ordinary  competent 
workman  would  have  considerable  difficulty,  from  the 
description  in  the  specification  and  the  plan  together,  to 
make  a  wheel  which  could  enter  and  leave  the  water  at 
an  angle  different  from  that  at  which  the  plan  itself  makes 
it  enter ;  I  doubt  his  being  able  to  do  it. 

Cross-examined  by  Sir  F.  Pollock. — I  think  it  requires 
more  than  an  acquaintance  with  geometry.  I  think  a  man 
moderately  acquainted  with  geometry  might  do  it,  after 
considerable  trials ;  a  moderate  acquaintance  with  geo- 
metry is  a  quality  which  every  person  in  an  engineer's 
office  ought  to  have ;  he  should  have  sufficient  for  the 
present  purpose. 

Timothy  Br  amah  sworn.  Examined  by  Mr.  Jervis. — 
I  am  an  engineer,  and  have  been  so  from  twenty-five  to 
thirty  years.  It  is  very  difficult  for  me  to  say,  whether 
an  engineer  of  ordinary  and  competent  skill  could,  from 
the  specification  and  plan,  make  wheels  at  different  angles 
from  that  shown  in  the  drawing ;  I  have  no  doubt  I  could 
find  it  out  myself,  but  I  do  not  know  at  present  how  to  do 
it ;  it  occurred  to  me  yesterday  when  I  heard  of  the  three 
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paddles,  but  it  never  occurred  to  me  before.  I  am  at 
present  unable  to  say  I  could  set  out  a  wheel  of  that  sort 
at  any  given  angle  without  some  consideration. 

Cross-examined  by  Sir  F.  Pollock. — I  never  considered 
this  subject  till  yesterday  ;  I  made  an  attempt  this  morn- 
ing with  compasses  and  diagrams,  and  I  think  I  could 
determine  the  three  paddles  ;  I  did  not  pursue  the  rest. 

By  Mr.  Baron  Alderson, — I  do  not  know  at  present 
how  to  pursue  the  rest ;  I  have  not  considered  the  subject 
at  all. 

Francis  Bramah  sworn.  Examined  by  Mr.  Jervis. — 
I  am  an  engineer,  and  have  had,  since  1  entered  my 
father's  establishment,  about  thirty-five  years'  experi- 
ence ;  I  have  read  Galloway's  specification.  The  engine 
described  is  a  reciprocating  engine,  although  it  is  con- 
tained in  the  shape  of  a  rotary,  and  certainly  it  is  one  of 
the  worst  I  ever  saw.  I  have  examined  the  plan  and 
specification  of  the  paddle-wheel ;  I  could  not  from  the 
specification  and  drawing  make  wheels  to  enter  and  leave 
the  water  at  different  angles  to  that  shown  in  the  plan  ^ 
there  is  not  a  clue  to  where  even,  what  is  termed,  the 
crank  should  be  placed,  or  what  the  lengths  of  the  bent- 
stems  should  be. 

Mr.  Baron  AUlerson. — The  drawing  contains,  as  I 
understand  it,  certain  rods  which  are  not  exactly  of  the 
same  length. 

fFitness. — I  have  not  measured  them,  my  Lord,  because 
I  have  not  the  information  that  would  be  necessary.  If 
I  were  going  to  set  out  a  wheel  to  enter  and  leave  the 
water  at  different  angles,  I  should  set  about  the  thing 
de  novOj  but  what  course  I  should  take  till  I  came  into 
Court  yesterday,  I  did  not  know. 

Cross-examined  by  Sir  F.  Pollock. — The  specification 
does  not  state  that  the  angle  should  be  changed ;  I  have 
a  right  to  presume  that  this  is  the  best  angle,  it  gives  no 
illustrations  how  to  vary  it ;  after  my  attention  was  called 
to  this  point  yesterday,  I,  at  a  late  hour  last  night,  read 
the  specification  over  a  dozen  times,  and  I  could  find  no 
clue  whatever;  I  have  considered  the  thing,  and  all  the 
information  I  have  on  this  subject  is  certainly  what  I 
gleaned  here  yesterday,  and  which  would  most  likely 
result  to  myself,  had  I  sat  down  for  the  purpose  and 
considered  it  I  do  not  agree  with  Mr.  Donkin,  that  a 
man  with  a  moderate  quantity  of  geometry  could  do  it ; 
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I  think  geometry  is  quite  a  secondary  point ;  I  do  not 
think  a  man  would  have  any  great  difficulty,  having  two 
or  three  points  given  him,  to  find  a  fourth  ;  I  should  not 
think  of  setting  a  man  to  superintend  the  making  of  these 
wheels,  unless  he  had  some  knowledge  of  geometry  and 
mathematics. 

Joseph  Tunnicliffe  sworn.  Examined  by  Mr.Jervis, — 
I  am  a  working  engineer ;  I  was  employed  by  Mr.  Morgan 
in  1830;  I  remember  a  pair  of  engines  on  Galloway's 
plan  being  put  into  the  Flamer ;  they  would  not  work ; 
the  number  of  revolutions  varied  from  twelve  to  twenty ; 
they  run  a  certain  time,  then  stopped,  and  then  went  on 
again;  we  attended  them  after  the  first  trial,  but  they 
ultimately  failed,  and  I  was  employed  to  take  them  out ; 
they  were,  I  believe,  afterwards  sold  at  Morgan's  sale;  I 
have  never  heard  of  their  having  been  tried  since.  I  was 
employed  in  making  the  third  and  fourth,  but  not  the 
first  and  second  wheels,  that  were  used  in  the  Confiance ; 
the  third  set  broke  down  somewhere  in  the  Downs ;  they 
did  not  last  a  month.  The  fourth  set  were  fitted  to  the 
Confiance ;  I  went  to  the  Mediterranean  with  them  ;  they 
worked  a  year  and  three  months. 

Cross-examined  by  Sir  F.  Pollock. — I  was  in  the  Port- 
land Roads  in  the  year  1830,  in  the  Confiance,  which  had 
the  fourth  set  of  wheels  on  ;  they  were  constructed  with 
a  crank  in  the  centre  of  the  wheel,  and  having  a  boss 
working  round.  The  float-boards  were  on  the  outside 
of  the  centre ;  they  worked  admirably  well ;  the  sea  was 
tremendously  rough  a-head ;  we  were  weather  bound  in 
the  Portland  Race  for  several  days  ;  the  wheels  remained 
as  sound  as  when  we  left  Woolwich ;  they  were  con- 
structed similar  to  that  drawing. 

Mr,  Baron  Alderson. — That  is  Galloway's  patent. 

Sir  F,  Pollock. — Yes,  precisely  as  the  drawing. 

John  Barnes  sworn.  Examined  by  Mr.  Alexander*'^ 
I  was  in  France  in  1828 ;  I  was  fitting  a  pair  of  engines 
to  a  boat ;  I  remember  a  race  on  the  aeine,  between  the 
one  I  fitted  up  and  another  boat;  the  paddles  on  the 
vessel  that  opposed  were  made  by  M.  Cave ;  they  were  as 
Dearly  as  possible  the  same  as  that  model  (Seaward's) ; 
they  are  well  known  as  Cave's  wheels ;  he  never  made 
any  other  kind  ;  I  think  the  10th  of  May,  1828,  was  the 
day  of  the  race ;  there  was  a  steam-boat  plying  between 
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Dover  and  Calais,  two  or  three  years  after  that,  furnished 
with  similar  wheels. 

Mr.  Baron  Alderson. — ^You  do  not  prove  anything 
beyond  that  ? 

Mr.  Alexander. — Not  by  this  witness,  my  Lord. 

Cross-examined  by  Sir  F.  Pollock. — I  do  not  recollect 
when  it  was  the  vessel  with  Cave's  wheels  first  plied 
between  Dover  and  Calais ;  I  think  it  was  since  the 
date  of  the  patent ;  I  do  not  know  the  time  to  a  year 
or  two. 

Horatio  George  fFilliams  sworn.  Examined  by  Mr. 
Jervis. — I  was  at  work  at  Rouen  in  1828 ;  I  saw  an  iron 
steam-boat  plying  there  with  Cave's  wheels ;  there  were 
thirty  or  forty  English  workmen  there. 

Mr.  Baron  Alderson. — Unless  you  can  bring  this  over 
to  England,  it  certainly  comes  to  nothing. 

Mr.  Jervis, — ^That  we  cannot  do. 

Mr.  Alexander. — We  have  not  evidence  to  bring  it  to 
England,  but  the  question  may  be,  whether  it  was  possible 
that  it  may  have  been  seen  by  others. 

Mr.  Baron  Alderson. — It  is  possible  or  not  that  Mr. 
Galloway  may  have  seen  it  and  imported  it,  and  it  is 
possible  he  may  have  invented  it  at  the  same  time  with 
Cav^,  but  all  this  is  beside  the  question ;  it  does  not 
signify  which  it  is ;  if  he  imported  it,  he  has  a  right  to  be 
considered  for  this  purpose  the  same  as  an  inventor. 

Mr.  Alexander. — We  have  several  witnesses  who  can 
speak  to  the  defendants'  not  being  an  infringement  on  the 
plaintiffs'. 

Mr.  Baron  Alderson. — You  have  a  right  to  call  as 
many  witnesses  as  you  please  on  that  point,  but  I  know 
what  I  think  with  respect  to  that. 

The  Foreman  of  the  Jury. — What  is  the  point  ? 

Mr.  Baron  Alderson. — Whether  or  not  you  think  the 
defendants'  wheels  are  an  infringement  on  the  plaintiffs' 
patent,  supposing  the  patent  to  be  a  good  one ;  that  is  to 
say,  is  the  principle  of  it  the  same,  or  is  it  not  ? 

The  Foreman. — We  are  decidedly  of  opinion  they  are 
the  same. 

Mr.  Baron  Alderson. — So  I  think ;  the  judge  and  the 
jury  are  agreed  upon  that. 

Mr.  Alexander. — That  is  the  case  on  the  part  of  the 
defendant,  my  Lord. 
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Mr.  Baron  Alderson. — Sir  F.  Pollock^  it  appears  to  me, 
yoQ  need  not  trouble  yourself  on  the  subject  of  any  in- 
fringement ;  that  must  be  found  for  you  ;  there  are  two 
or  three  questions  I  should  like  to  ask  the  jury  first;  have 
you  any  doubt  whether  a  workman  of  ordinary  skill  could 
make  tne  machine— have  you  any  doubt  about  it,  gen- 
tlemen ? 

The  Foremaru — We  have  not. 

Mr.  Baron  AlderMon. — Then  with  respect  to  the  utility 
of  the  steam-engine,  that  is  a  point  to  be  discussed. 

Sir  F,   Pollock.  —  Gentlemen,  I   must   say,    notwith- 
standing the   extraordinary  solemnity   and    pomp    with 
which    my   learned   friend    the    Attorney-General   com- 
menced his  address,  I  think  this  is  one  of  the  most  im- 
fudent  and  fraudulent  attempts  to  get  rid  of  a  patent  that 
ever  experienced.    The  manner  in  which  the  witnesses 
one  after  another  have  contradicted  each  other  is  so  ex- 
traordinary, that  I  have  rarely  experienced  the  degree 
of  pain  with  which  I  address  you  on  the  present  occa- 
sion.    Some  years  ago,  in  the  cause  of  Severn  v.  Oliver* 
there  were  a  great  many  trials  and  many  experiments 
made;    and   I   remember  Lord  Chief  Justice    Dallas, 
who  was  himself  no  inconsiderable  chemist,  at  the  close 
of  the  trial  making  the  observation,  that  he  was  ashamed 
that  party  spirit  and  contention  in  the  cause  had  travelled 
beyond  jockeys   in   a  horse  cause:  there  being  placed 
on   the   one   side   some    of  the    highest    names  in   the 
roll  of  science  and  in  practical  experience  in  the  king- 
dom ;  there  being  on  the  other  a  long  bead-roll  of  names 
equally   respectable,  many   of  which    will   go  down    to 
posterity  as  ornaments  to  the  country  where  they  were 
born ;  the  whole  set  of  witnesses  on  the  one  side  swore. 
Aye,    the    whole    of  them    on    the    other    side    swore, 
No.     And   it  is  melancholy  to   hear  witness    after  wit- 
ness  come   in   the   spirit   of    party,    with   a   degree   of 
zeal,  infused  into  the  individual.     I  mention  no  names; 
there    is    hardly    a    gentleman    who    has    been    called 
towards   whom   I   am    not    disposed    to   entertain   con- 
siderable   sentiments  of   respect;    but   they  do   present 
very  extraordinary  testimony,  utterly  irreconcileable  with 
each  other,   and,  therefore,  all  cannot  be   reconcileabie 
with  the  truth.     Mr.  Donkin  said,  in  his  examination, 
*•  the  mathematical  principle  of  the  two  inventions  is  pre- 
cisely the  same ; "  but  that  "the  mechanical  expedients 

•  3  B.  &  B.  72. 
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of  combination  are  different  in  each ;"  but  when  I  cross- 
examined  him^  he  admitted  that  the  mechanical  expedients 
in  both  were  used  to  produce  what  are  called  mechanical 
equivalents.  From  that  moment  the  question  of  infringe* 
ment  was  gone.  Mr.  Brunton  said  he  had  not  examined 
the  plans,  but  had  the  courage  to  say  that  Galloway's 
wheel  was  not  useful.  What !  when  it  was  working  be- 
tween Trieste  and  Venice.  When  their  own  witness, 
whose  letters  I  produced,  spoke  of  being  a  fortnight  or 
three  weeks,  in  the  worst  weather,  in  the  Race  of  Portland, 
with  paddles  upon  this  very  construction,  and  in  exact 
accordance  with  the  specification,  stated  that  they  worked 
perfectly  well  a  considerable  time,  and  retained  their 
soundness  to  the  last.  What  are  we  to  say,  gentlemen, 
of  a  case  that  is  made  up  of  this  sort  of  mosaic  work — 
contradiction.  After  the  evidence  of  the  nautical  men,  it 
is  too  much  for  Mr.  Brunton  or  Mr.  Hawkins  to  come  here 
and  swear  they  have  glanced  over  the  specification,  and 
that  it  is  not  useful.  I  think  I  have  sufficiently  proved 
the  infringement,  and  also  the  utility  and  identity ;  but 
I  cannot  help  calling  your  attention  to  the  still  stranger 
discrepancy  on  the  subject,  as  to  whether  the  paddle  can 
be  made  from  the  specification.  The  witnesses  for  the 
plaintiffs  said  that  there  was  not  the  slightest  difficulty.  I 
produced  witness  after  witness,  young  and  old,  engineers 
and  workmen,  some  more  practical,  some  less,  but  every 
one  had  done  it,  and  said  it  was  perfectly  easy,  and 
my  Lord  set  us  a  puzzle  to  make  the  float  go  in  at 
30  deg.  and  come  out  at  60  deg.  I  produced  a  smdl  model, 
which  was  prepared  this  morning,  producing  those 
angles,  which  you  never  could  want,  as  they  would  be 
perfectly  useless.  The  limits  within  which  any  alteration 
of  the  angles  would  have  to  be  made  are  so  small,  and 
completely  under  the  control  of  any  workman  of  common 
skill,  that  it  required  but  the  man  to  sit  down  with  a 
willing  mind  to  do  it  immediately.  And  Mr.  Donkin 
said,  "  Any  person  moderately  acquainted  with  geometry 
may  do  it ; "  and  it  strikes  me,  gentlemen,  and  Mr. 
Donkin  admitted  it,  that  every  person  who  meddles  with 
the  making  of  wheels  of  this  sort  ought  to  be  moderately 
acquainted  with  geometry.  Then  came  Dr.  Lardner; 
now,  if  you  understood  the  kind  of  difficulty  he  had 
to  present  to  you,  you  were  more  fortunate  than  I  was. 
I  was  willing  to  oppose  the  learned  Doctor's  book  to  the 
learned  Doctor's  evidence,  and  I  think  the  substance  of 
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his  explanation  was  this,  that  with  respect  to  the  facts  I 
have  stated  I  got  thera  where  I  could, — some  from  the 
magazines  and  some  from  Mr.  Morgan.     The  book  was 
published,  and  he  was  puffed  off  as  the  author  of  it, — it  is 
part  of  his  pretensions  to  be  learned  with  respect  to  it ; 
he  says,  **  I  won't  pledge  myself;  I  know  rather  more 
about  the  subject  now,  and  I  do  not  stand  by  my  book." 
Professor  Barlow  said,  ^*  Get  me  over  the  difficulty  of  the 
length  of  the  crank,  and  there  will  be  no  difficulty  after- 
wards.''    Why,  what  do  the  practical  men  say  ?  ^^  Get  us 
over  the  geometry,  and  there  is  no  difficulty  in  the  details 
of  the  mechanical  parts."     Mr.  Donkin,  jun.,  admitted, 
though  with  great  hesitation  and  reluctance,  that  workmen 
to  be  employed  in  making  paddles  should  have  knowledge 
enough  for  that  particular   purpose.     Then,   gentlemen, 
came  the  two  Bramahs,  both  of  whom  I  have  personally 
known  for  many  years,  and  whose  testimony  on  this  sub- 
ject, I  do  rejoice  to  say,  is  not  of  the  character  of  some  of 
the  rest.     Mr.  Timothy  Bramah  said  he  had  paid  no  at- 
tention to  the  wheel;  he  had  been  examined  in  the  Court 
of  Chancery  only  on  the  engine.     I  saw  the  design  with 
which  he  was  put  into  the  box,  I  asked  him  to  say  he 
knew  nothing  about  it,  and  could  not  do  it.     Mr.  Bramah 
would  have  been  very  much  ashamed  to  have  given  that 
answer:  if  you  had  called  upon  him  and  given  him  an 
order  for  two  or  three  dozen  wheels,  it  would  have  been 
done  in  a  moment ;  but  all  my  learned  friend  wanted  was 
bis  ignorance  and  his  reluctance  mixed  together,  as  also 
that  of  his  brothers ;  they  were  merely  required  to  decorate 
the  witness-box ;  they  admit  they  never  attended  to  the  sub- 
ject till  the  point  was  started  yesterday;  and  I  ask  whether 
that  is  evidence  on  which  you  ought  to  rely;  because  till 
they   paid   attention   to   the   subject,   they  could   know 
nothing  about  it;  and  I  do  not  think  when  a  witness's 
attention   is  called   to  it   after  a   trial   has  begun,  that 
that  is  a  favourable  mode  of  getting  at  an  accurate  result. 
Mr.  Collinge  was  also  called  for  the  same  purpose  as  the 
Bramahs :  he  stated,  in  reference  to  the  paddle,  *^  As  to 
the  thing  generally,  I  have  very  little  doubt  that  I  would 
find  it  out,  the  angle  being  given;" — but  when  he  was 
asked  if  he  could   alter  the  angle,  he  said,  "  I  do  not 
know  whether  an  ordinary  workman  could  do  it  or  not :  I 
would  try  to  do  it,  if  I  had  an  order ;  but,  in   short,  I 
know   nothing  about   it.**     And,   gentlemen,  this  is  the 
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whole  of  the  evidence  fairly  put  to  you  on  behalf  of  the 
defendants.     Why,  if  I  stood  on  that  alone,  with  the  tes* 
timony  of  Mr.  Donkin,  it  would  be  sufficient  to  prove 
that   any  person    who    brought   a    competent    share   of 
skill  and  judgment  would  be   able  to  do  it.     The  next 
point  upon  which  I  will  require  your  attention,  is  the  sup- 
posed circumstance  which  destroys  the  patent  by  what 
was  said  about  a  sale.    You  remember  the  manner  in  which 
the  learned  Attorney-General  stated  in  a  triumphant  tone 
that  the  machine  was  made,  the  machine  was  seen,  the 
machine  was  sold,  the  machine  was  used,  when,  where, 
and  by  whom  :  they  were  packed  in  separate  pieces,  under 
strict  injunctions  of  secrecy,  and  sent  to  Trieste,  by  Mr. 
Morgan,  and  there  put  together,  and  tried  for  the  first 
time ;  there  is  not  the  slightest  evidence  of  a  sale, — no  date, 
no  circumstances,  a  sale  without  any  bill  of  parcel,  without 
any  payments,  without  any  order  or  communication;  the 
only  evidence  was  in  an  accidental  expression  coming  from 
a  witness,  who  could  have  known  nothing  of  it,  even  had 
a  sale  been  made.     There  were  a  great  many  points,  and 
you  will  well  recollect  in  the  last  words  which  my  learned 
friend  addressed  to  you,  he  enumerated  the  substance  of  the 
questions  you  have  to  try ;  first,  have  the  defendants  in* 
fringed  the  patent  ?     Now^  my  learned  friend  said  he  ex- 
pected your  verdict  most  confidently  upon  all  the  points. 
Now  I  expect  your  verdict  most  undoubtedly  upon  every 
point,  except  that  which  my  Lord  withholds  from  your  con- 
sideration.   The  next  is,  is  the  specification  sufficient  ?    My 
learned  friend  was  rather  ashamed  of  this  bringing  in  of  the 
steam-engine,  which  has  nothing  to  do  with  the  case,  and 
while  professing  to  have  nothing  to  do  with  prejudice, 
raised  the  prejudice  about  monopolies.     The  next  ques- 
tion is^  is  the  steam-engine  new  ?     Can  any  one  doubt  it  ? 
do  not  all  the  witnesses  say  it  is  new,  and  have  we  not  had 
it  actually  in  work?     But  just  as  about  the  paddle-wheel 
being  useful,  *'  I  do  not  care  about  that — it  is  not  useful.     I 
have  my  own  opinion  about  it,  and  I  don't  care  about  any 
man's  facts."   Say  the  engineers, This  is  not  useful;  and  in 
vain  do  I  put  in  answer  not  less  than  six  witnesses,  all 
proving  that  the  engine  was  on  that  principle,  that  people 
admired  it,  and  that  finally  it  was  sold  and  no  other  made, 
because  Mr.  Morgan  unfortunately  failed.     Can  you  doubt 
that  that  steam-engine  was  new?     Can  you  doubt  that  it 
was  useful  ?    Then  I  think  the  last  is,  that  Mr.  Galloway's 
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iDvention  was  not  new.  Now,  whether  that  includes  the 
question  as  far  as  the  objections  are  concerned,  is  a  point 
which  his  Lordship  reserves. 

Mr.  Baron  Alderson. — I  do  not  think  there  is  any 
evidence,  but  as  to  the  one.  I  am  not  aware  that  there  is 
any  evidence  whatever  as  to  both  the  inventions  not  being 
new,  because  they  have  totally  failed  in  showing  that 
Cave's  paddle  was  known  in  England. 

Sir  F.  Pollock. — ^Then  I  have  done ;  and  I  cannot  help, 
at  the  conclusion  of  the  cause,  expressing  somewhat  of  a 
deep  and  bitter  regret,  and  presenting  a  sort  of  apology 
to  my  client,  that  with  all  the  industry  and  zeal  I  may 
have  used,  1  have  given  to  the  cause  the  single  point  of 
the  patent,  arising  out  of  an  answer  of  one  of  the  wit- 
nesses on  a  fact  that  he  could  not  know.  But  I  leave  that 
in  the  hands  of  his  Lordship,  confident  of  your  verdict 
upon  every  point;  and  I  cannot  sit  down  without  express* 
ing  my  deep  regret,  that  in  a  case  which  is  so  clear  on 
every  other  point,  the  only  doubt  should  arise  upon  the 
matter  in  that  way,  because  it  was  considered  by  me  as 
a  matter  of  very  little  importance. 

Mr.  Baron  Alderson. — I  think,  gentlemen,  this  case 
lies  within  a  very  narrow  compass.  The  plaintiffs  com- 
plain of  the  defendants  for  infringing  their  patent;  the  de- 
fendants make  several  defences ;  the  first  that  they  did 
not  infringe  the  patent.  Upon  that  fact  you  have  ex- 
pressed your  opinion,  that  you  have  no  doubt  about  it, 
that  the  one  is  an  infringement  of  the  other,  the  principle 
of  which  would  be  simply  whether  tKe  defendants'  machine 
either  differed  colourably,  or  only  in  those  things  which 
were  mechanical  equivalents,  the  one  for  the  other.  Now, 
I  think  when  you  are  told  what  the  plaintiffs*  invention 
really  is,  you  will  see  that  those  differences  which  Mr. 
Donkin  and  others  pointed  out  as  the  differences  between 
the  one  machine  and  the  other,  are,  in  truth,  differences 
which  do  not  affect  the  principle  of  the  plaintiffs'  patent 
at  all.  The  two  machines  are  alike  in  principle,  and 
the  one  who  made  the  first  invention  of  that,  sug- 
gested the  principle  to  the  other;  though  he  may 
have  carried  it  into  effect  by  substituting  one  me- 
chanical equivalent  for  another.  You  are  to  look  to  the 
substance,  and  not  to  the  mere  form.  If  in  substance  it  is 
an  infringement  of  it,  you  ought  to  find  it  so;  but  if  you 
think  that  in  substance  it  is  not  the  same,  if  it  was  in 
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principle  really  different,  then  you  will  find  it  not  to  be 
an  infringement,  though  it  might  have  a  resemblance  iu 
its  parts.     Then  the  next  point  is,  whether  or  not  the 
specification  which  Mr.  Galloway  filed  at  the  time  when 
he  obtained  his  patent,  is  or  is  not  a  valid  specification. 
The  third  is,  that  the  invention  of  the  steam-engine  is  not 
an  improvement  in  steam-engines.     The  fourth  is,  that 
the  invention  of  paddle-wheels  is  not  an  improvement  in 
propelling  vessels.     Now  as  to  that  there  can  be  no  doubt, 
when  you  are  told  by  evidence  which  could  not  be  con- 
tradicted by  the  other  side,  that  the  effect  of  this  improve* 
ment  in  the  management  of  the  paddles  of  these  wheels 
has  been  to  increase  the  speed  of  the  steam-boats  from  a 
knot  to  a  knot  and  a  half  an  hour,  and  to  make  them 
more  manageable  in  bad  weather  than  before.     With  re- 
spect to  the  other,  the  fifth,  1  have  already  intimated  to 
Sir  F.  Pollock  that  in  all  respects  it  appears  to  me  this 
invention  is  new ;  and  the  only  question  as  to  whether  it 
is  to  be  considered  new  in  point  of  law,  depends  on  a  mere 
question  of  law,  arising  out  of  undisputed  facts  which  ap- 
pear on  my  notes.     If  in  the  results  of  the  case,  those 
facts  being  stated  to  the  other  Judges  of  the  Court,  shall 
appear  to  them  as  they  appear  to  me,  to  be  facts  which 
will  admit  of  no  dispute,  and  on  which  I  ought  to  direct 
you  to  find  your  verdict  for  the  defendant ;  if  I  am  wrong 
in  the  opinion  which  I  have  now  expressed,  and  the  other 
Judges  should  set  me  right,  and  should  be  of  opinion  that 
it  is  a  proper  question  to  be  left  to  the  jury,  I  cannot  put 
it  more  favourably  for  the  plaintiffs  than  by  presuming  that 
you  would  find  a  verdict  for  the  plaintiffs.     Therefore,  for 
these  reasons,  you  will  find  the  fifth  issue  for  the  defend- 
ants, subject  to  be  set  right,  and  having  your  decision 
reversed  and  placed  as  a  decision  for  the  plaintiffs,  unless 
you  object  to  it.     Then  the  sixth  is  in  substance  that  the 
invention,  which  includes  both,  is  of  no   use.      Now  1 
apprehend  that  that  means,  as  at  present  advised,  that  I 
should  direct  you  in  that  way  that  this  issue  cannot  be  found 
for  the  plaintiffs,  unless  you  are  satisfied  that  both  the 
steam-engine  and  the  machine  for  propelling  vessels  are  of 
use.    It  is  clear  that  the  paddle  is  of  use.    On  the  subject 
of  the  steam-engine  there  is  a  contradiction  of  evidence; 
the  issue,  therefore,  upon  the  third,  which  states  that  the 
invention  is  not  an  improvement  in  steam-enginefet,  and  the 
sixth,  which  states  that  the  invention  is  of  no  use,  are  in 
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my  judgment  precisely  the  same  ;  therefore,  if  you  find  the 
one,  you  will  find  the  other  for  the  plaintiffs.    The  ques- 
tions, therefore,  for  your  consideration,  which  are,  properly 
speaking,  none  of  doubt,  are  the  questions  on  the  speci- 
fication, and  the  question  whether  the  steam-engine  is  a 
useful  invention.     It  is  the  duty  of  the  party  who  takes 
out  a  patent  to  specify  what  the  nature  of  his  invention 
really  is,  because  it  is  of  the  greatest  importance  to  the 
public  that  patentees  should  fairly  state  in  their  specifica* 
tion  the  real  nature  of  their  inventions,  and  also  how  they 
can  practically  be  carried  into  effect,  in  order  that  the 
public  may  know  what  is  prohibited  ground,  and  what  is 
not,  because  that  is  the  premium  which  the  patentee  pays 
for  the  monopoly  which  he  receives.    Now  the  question 
really  here  is,  whether  or  not  this  party,  Mr.  Galloway, 
has  done  so  in  the  specification  which  he  has  filed,  and 
which  is  accompanied  by  drawings,  and  which  drawings 
you  ought  to  take  as  part  of  the  specification;  and  if 
you  can  make  out  a  clear  and  plain  specification  from 
either  or  both   together,  you   are  at  liberty  so  to  do. 
He  has  stated  two  inventions.     If  either  of  the  inven- 
tions are  improperly  and  insufliciently  specified,  the  pa- 
tent would  fail ;  because  if  a  person  puts  himself  to  the 
hazard  of  putting   two  inventions  into  one   patent,   he 
could  not  hold  the  patent  as  valid  unless  both  inventions 
could  be  supported  as  separate  patents.    Now  in  order 
to    support    each    as    separate    patents,    an    invention 
must   be   new,   must  be   useful,   and  must  be  specified 
in  such  a  manner  as   that    people   would   clearly  know 
what  the  invention   is,  and  how  it  is  to  be  performed. 
That  must  apply  to  this  patent,  that  is  to  say,  to  the 
invention  of  the  steam-engine,  and  the   machinery  for 
propelling  vessels.    That  being  the  case,  has  he  sufficiently 
described  the  steam-engine,  so  as  to  enable  any  one  to 
know  what  it  is  he  has  invented,  and  so  as  to  enable  a 
workman  engaged  in  that   branch  of   business  to  make 
it?  not  by  any  invention  of  his  own,  but  by  following 
the  specification,  without  any  new  invention  or  addition. 
You  have   no    right   to  tax   invention   or  ingenuity   to 
do  any   thing  which  is   not    in    the    specification.      It 
is  a  fair  observation  to  say  that  both  parties  stand  here 
upon  a  footing  of  perfect  equality.     The  public,  on  the  one 
side,  have  a  right  to  the  specification  being  fair,  and  honest, 
and  open,  and  sufiicient,  and,  on  the  other  hand,  the  pa- 
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tentee  should  not  be  entrapped  by  captious  objections  to 
the  specification,  not  going  to  the  merits  of  it.     That  is 
the  fair  way  of  viewing  it ;  and  if  you,  in  the  result,  shall 
think  this  has  been  so  specified,  as  that  any  engineer, 
having  the  ordinary  knowledge  which  competent  engineers 
ought  to  possess,  would  be  able  to  make  the  inventions 
from  specifications  and  drawings  alone,  then  the  speci- 
fication is  sufficient ;  but  if,  on  the  other  hand,  you  think 
that  competent  engineers  would  have  to  set  themselves  a 
problem  to  solve,  and  we  be  required  to  solve  that  pro- 
blem, then  it  is  not  a  good  specification,  and  you  ought  to 
find  for  the  defendants.     There  is  another  circumstance 
which  you  are  to  consider.     If  a  patentee  is  acquainted 
with  any  particular  mode  by  which  his  invention  can  be 
most  conveniently  carried  into  effect,  he  ought  to  state 
that.    This  law  was  laid  down  in  a  case  relating  to  a  patent 
for  steel  trusses,  by  lArrd  Mansfield:  it  was  also  laid  down 
In  the  case  of  The  King  v.  Wheeler^  and  I  propose  the  ap- 
plication of  the  same  law  in  this  case.     I  do  not  think  with 
respect  to  the  steam-engine,  I  need  sum  up  this  part  of 
the  case:    I  think  it  is  clearly  made  out   that   that  is 
done.     The  defendants  put  in  a  model  which  would  not 
work  (and  which  they  said  was  a  copy  of  the  drawing), 
because  one  of  the  parts  of  the  drawing  happened  to  be  a 
little  degree  too  small  to  enable  it  to  work ;  if  it  had  been 
a  little  larger,  it  would  have  been  able  to  work.     Then 
a  workman  of  ordinary  skill,  when  he  is  told  to  make 
two  things,  and  that  they  shall  move,  he  would  of  course 
make   them  of  sufficient   size   to   move;  that  is  within 
the  ordinary  knowledge  of  every  workman,  if  he  finds  a 
part  too  small,  he  knows  by  making  it  a  little  larger  it 
will  do.     That  is   such   a  specification   that  a   man   of 
ordinary  and  competent  skill  would  be  enabled  to  make  a 
machine  by.     With  respect  to  the  other,  and  that  is  the 
main  question,  there  is  more  difficulty.     The  specification 
clearly  states  that  the  invention  consists  in  enabling  a 
party  to   use  paddle-wheels   for   propelling  vessels,  and 
adjusting   those   paddles    in   such    a   way   as   that   they 
may  enter  and  come  out  of  the  water  fn  positions  the 
best  qualified  for  giving  effect  to  the  power  of  the  engine. 
It  appears  from  his  statement  that  the  question  of  what 
was    the    proper    angle   was  a   subject   of   considerable 
doubt;    that  he  does  not  profess  to  set  down  the  best 
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angle;   but  be  says  be  will  give  a  method  of  enabling 
paddle-wheels  to  enter  and  come  out  of  the  water  in  posi- 
tions best  qualified  to  give  effect  to  the  motion  of  the  vessel. 
The  only  observation  which  seems  to  me  to  be  material  is 
this,  that  in  his  specification  he  gives  no  dimensions ;  he 
fixes  no  points  either  for  the  eccentric  or  the  crank  to 
which  the  eccentric  centre  is  attached ;  and  if,  therefore, 
this  can  only  be  ascertained,  in  order  to  carry  into  effect 
his  invention  by  experiments,  that  would  be  an  insudicient 
specification.     Now  the  whole  turns  in  some  degree  ne- 
cessarily on  the  position  of  the  centre  of  the  eccentric ;  and 
the  question  is,  whether,  in  the  absence  of  any  statement 
of  any  dimensions  which  are  stated  in  the  specification, 
and  any  directions  given  for  finding  the  centre  of  the 
eccentric  in  any  given  case,  you  think  the  specification  is 
sufficient  or  not.     Now  that  depends  on   the  result  of 
the  evidence.     You  and  I  cannot  determine  the  question. 
Mr.  Brunei  says,  that  from  the  specification  he  could  con- 
struct a  machine  to  any  required  angle  without  difficulty ; 
but  it  is  not  what  Mr.  Brunei  can  do,  but  what  an  ordinary 
workman  could  da   Mr.  Parke  also  gives  similar  evidence; 
but  the  question  is,  could  he  with  his  present  ordinary 
knowledge,  at  the  time   the   specification  was  enrolled, 
without  the  peculiar  knowledge  which  he  has  obtained, 
from  being  employed  to  make  models  on  behalf  of  Mn 
Morgan,  construct  the  machine  to  any  angle?    If  he  could, 
I  agree  that  his  evidence  would  be  entitled  to  the  greatest 
reliance.     I  certainly   do   think   it  would   have   been   a 
vast  deal  better,  if  the  specification  had  given  us  the  same 
information  which  Mr.  Parke  has  given  in  his  evidence. 
Do  you  think  that  the  important  information  contained 
in  Mr.  Parke's  evidence  should  have  been  all  left  out  of 
the  specification  ?     This  is  one  of  the  questions  for  your 
consideration.    To  ascertain  many  of  the  points  given  in 
his  evidence,  I  am  to  go  through  a  series  of  experiments. 
It  was  never  intended  that  a  specification  should  require 
a  series  of  experiments  to  be  made  for  the  purpose  of 
enabling  the  j^blic  to  come  at  the  meaning  of  the  speci- 
fication, and  the  question  really  is,  whether  you  think 
that  this  specification  does  fully,  fairly,  and  properly,  give 
to  the  public  that  information  which  they  are  entitled  to 
receive.     I  think  you  ought  to  give  a  liberal  construction 
in  that  respect  in  favour  of  the  public,  because  I  do  think 
it  is  of  the  highest  importance  that  patentees  should  be 
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told  that  they  must  correctly  and  fiilly  state  what  their 
invention  is,  and  how  it  is  to  be  done,  in  order  that  the 
public  may  understand  how  the  invention  is  to  be  effected 
after  the  expiration  of  the  patent.  Mr.  Carpmael,  Mr.  Cot- 
tam,  Mr.  Clement,  and  others,  fully  confirm  the  evidence  of 
the  preceding  witnesses.  Then  young  Mr.  Mornay,  who  is 
in  the  employ  of  Mr.  Morgan,  states,  that  if  there  be  more 
than  three  floats,  in  order  to  make  them  enter  at  the 
same  angle,  that  it  is  found  necessary  to  make  the  rods 
of  different  lengths.  Now  if  that  be  so,  it  ought  to  have 
been  stated  in  the  specification ;  but  the  specification  is 
totally  silent  on  the  subject,  and,  therefore,  any  person 
reading  the  specification  would  never  have  dreamt  that 
other  floats  must  be  governed  by  rods  of  another  length, 
and  least  of  all,  could  he  be  enabled,  till  he  made  experi- 
ments, to  ascertain  what  the  length  of  those  stems  should 
be ;  and  I  own  it  appears  to  me,  that  with  respect  to  that 
circumstance,  the  specification  does  not  wholly  and  pro- 
perly disclose  to  the  public  the  manner  of  accomplishing 
the  invention ;  and  this  is  the  point  I  called  your  atten- 
tion to  before,  as  laid  down  by  Lord  Mansfield.  Now, 
gentlemen,  having  gone  through  the  evidence  of  the 
plaintiffs,  I  will  read  you  the  defendants'  evidence,  and  yoa 
will  see  whether  it  is  evidence  upon  which  you  think  you 
ought  to  come  to  any  reasonable  conclusion,  one  way  or 
the  other.  Now  Mr.  Donkin  says,  on  reading  the  spe- 
cification, I  think  it  defective;  in  my  judgment,  a  work- 
man ordinarily  skilful  would  not  be  able  to  find  out  any 
mode  of  obtaining  the  required  angle ;  he  says,  a  geome- 
trician might  have  discovered  the  mode  of  doing  it.  It 
requires  to  be  ascertained  by  experiments,  by  a  diagram, 
whether  the  adjustment  is  to  be  made  by  altering  the 
bent  stem,  or  by  varying  the  length  of  the  rods,  and  the 
points  where  they  are  attached  to  the  disc.  There  is 
nothing  except  the  drawing  in  that  respect  to  take  it 
from.  Why,  what  are  all  these  but  experiments  which 
the  workman  is  required  to  make,  to  ascertain  how  the 
thing  should  be  done?  All  the  experiin^nts  ought  to 
have  been  in  the  specification.  Then  he  says,  that  the 
reason  the  model  of  the  engine  would  not  work  was,  that 
it  was  constructed  on  an  improper  principle;  and,  on 
cross-examination,  he  says,  '^  I  think  a  competent  work- 
man would  do  it,  if  he  made  the  discovery ;  but  unless  a 
careful  investigation  is  gone  into,  I  do  not  think  I  could 
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have  discovered  how  to  make  the  engine."  Then  he  says, 
"  Few  ordinary  workmen  would  be  able  to  get  the 
required  angle:  I  think  I  could;  I  think  my  foreman 
could ;  I  think  a  person  moderately  acquainted  with 
geometry  might  do  it."  You  are  to  judge  whether  his 
evidence  is  to  be  relied  on ;  and  if  relied  on,  whether  it 
makes  out  the  proposition.  Dr.  Lardner  says,  that  from 
the  specification,  he  does  not  think  an  ordinary  workman 
could  be  able  to  construct  the  machine.  ^  I  am  not  sure 
whether  I  could  do  it  now,"  he  says ;  **  it  is  an  extremely 
difficult  problem."  I  confess  his  solution  of  it  exceed- 
ingly embarrassed  me,  for  I  did  not  understand  it  at  all. 
Mr.  Brunton  says  thus  :  **  I  think  an  ordinary  workman, 
with  competent  skill,  could  not  construct  a  machine  so  as 
to  have  the  floats  to  enter  at  any  angle,  if  it  were  required  to 
make  the  paddle  at  an  angle  differing  much  from  the  draw- 
ing ;  it  would  be  an  exceedingly  difficult  task,  and  I  am  not 
prepared  to  say  that  I  could  do  it ;  and  I  consider  that  a 
wheel  constructed  on  Galloway*s  plan  would  not  be 
useful."  He  says,  that  Seaward's  is  not  an  infringement, 
and  he  gives  as  his  reason  that  there  is  no  bent-stem.  I 
think  that  is  a  very  bad  reason ;  he  says  they  commu- 
nicate with  the  machine  by  a  drag-link ;  he  says  they  are 
all  moveable-rods,  which  makes  them,  as  it  appears  to 
me,  and  as  no  doubt  it  appears  to  you,  quite  the  same. 
Then  Mr.  Hawkins  says,  *^  I  do  not  think  a  workman  of 
ordinary  skill  could,  from  the  plan  and  specification, 
make  a  wheel  which  should  enter  and  quit  the  water  at 
different  angles  from  that  given  in  the  drawing,  unless  he 
possessed  considerable  ingenuity  for  inventing  the  mode 
of  ascertaining  the  proportions  of  the  machine  itself.'* 
Professor  Barlow  says  that  there  is  not  sufficient  data  to 
ascertain  the  angle :  he  says,  *^  I  do  not  think  it  could 
be  done  by  guess-work ;  but  a  man  of  tolerable  skill 
might  do  it.^'  John  Donkin  says :  ''  I  should  have  con- 
siderable difficulty  in  altering  the  paddle-wheels  to  suit 
another  angle ;  I  doubt  whether  I  could  do  it.  An  en- 
gineer ought  to  possess  sufficient  acquaintance  with 
geometry  to  be  able  to  do  it."  Mr.  Timothy  Bramah 
says,  that  he  thinks  he  could  discover  it,  but  he  does  not 
know  at  present  how  to  do  it.  The  first  time  he  at- 
tempted it  was  yesterday.  Francis  Bramah  says,  ^'  I 
have  examined  the  specification.  I  could  not  make  the 
machine  from  the  specification.     I  never  saw  it  until  I 
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came  into  Court  yesterday.'*  (There  were  other  witnesses, 
whose  evidence  was  not  important  on  the  points  in 
question.]  Gentlemen,  I  have  now  gone  through  the 
evidence  on  both  sides,  and  it  resolves  itself  into  this,  do 
the  witnesses  on  the  plaintiff's  side  satisfy  you  that  the 
patentee  has  in  his  specification  given  a  method  of 
making  the  machine  at  any  angle  which  may  be  required, 
so  that  an  ordinary  workman,  with  competent  skill,  and 
with  the  ordinary  means  of  knowledge  which  artisans 
possess,  might  make  the  machine  from  that  alone,  without 
findin<^  out  a  method  of  doing  that  which  has  not  been 
specifically  described  in  the  specification  ;  if  you  think  he 
has,  then  the  specification  is  good,  and  you  will  find  a  ver- 
dict for  the  plaintiffs ;  but  if  he  has  not,  the  specification 
is  bad,  and  you  will  find  for  the  defendants* 

The  jury  returned  a  verdict  for  the  plaintiffs,  as  re- 
spected the  paddle,  reserving  the  point  as  to  whether  there 
had  been  a  sale  previous  to  the  date  of  the  patent ;  and 
for  the  defendants  as  regarded  the  steam-engine,  it  not 
being  an  useful  invention. 

The  verdict  was  therefore  entered  for  the  plaintifi^s  on 
all  the  issues  except  the  third,  fifth,  and  sixth,  with  leave 
to  the  plaintiffs  to  apply  to  the  Court  to  have  the  fifth 
issue  entered  for  the  plaintiflPs,  and  separate  rules  were 
obtained  by  the  plaintiffs  and  the  defendants  in  the  fol- 
lowing term. 


MORGAN    AND    ANOTHER  v.   SEAWARD   AND 

OTHERS. 

In  the  Court  of  Exchequer, — Hilary  Term^  1837. 

The  plaintiffs  had  obtained  a  rule  nisi  to  show  cause 
why  judgment  should  not  be  entered  for  the  plaintiffs,  non 
obstante  veredicto^  on  thelhird  issue,  and  why  the  verdict 
entered  for  the  defendants  on  the  fifth  issue  should  not  be 
set  aside,  and  entered  for  the  plaintiffs. 

Sir  R  Pollock,  Sir  W.  Follett,  and  Mr.  Butt,  for  the 
plaintiffs;  and  Jl/r.  At tornet/" General  {Campbell),  Mr. 
D.  Pollock,  Mr.  Alexander,  and  Mr.  Jervis,  for  the 
defendants. 
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This  rule  now  came  on  to  be  argaed,  and  on  the  part  of 
the  defendant,  the  I^earned  Counsel  contended  that  if  the 
invention  claimed  under  the  patent  was  not  useful^  the 
patent  would  be  void,  for  the  Crown  granted  the  patent 
on  the  condition  of  the  invention  being  new  and  useful ; 
if  therefore  it  was  not  useful,  the  Crown  had  been 
deceived,  and  the  consideration  for  the  grant  would  fail. 
In  all  the  cases,  utility  had  been  considered  a  necessary 
condition,  citing  Edgeberry  v.  StepheuSj^  The  King  v.f 
Arkwright^X  BouUon  and  JFatt  v.  Bnll^§  Boviil  v. 
Moore^  ManUm  v.  Manton^^  Walker  v.  Congreve,**  Hill 
V.  Thompso7t,ff  Bloxam  v.  ElscyXX  Lewis  v.  Davisj  The 
King  V.  Wheeler.  §§  The  jury  had  found  that  the  steam- 
engine  was  not  useful ;  it  therefore  followed  that  if  the 
patent  was  bad  in  part,  it  was  void  altogether,  citing  Hill  v. 
Thompsan^Bruntonv,  Hawke8.\\\\  Then,  again,  in  respect 
to  the  fifth  issue,  the  patent  was  void  by  reason  of  the 
wheels  made  by  Curtis,  and  sold  to  the  Trieste  Company 
by  the  plaintiff  before  the  date  of  the  patent,  citing  Wood 
V.  2!immer.%% 

On  the  part  of  the  plaintiff  it  was  argued  in  support  of 
the  rule  that  it  was  not  necessary  that  the  invention  should 
be  useful,  the  statute  only  required  novelty,  and  it  had 
been  held  that  part  of  an  invention  claimed  as  new  in  the 
specification  of  a  patent  which  turned  out  not  to  be 
useful,  did  not  injure  the  validity  of  the  patent,  citing 
Lewis  V.  Marling.***  There  had  been  no  case  decided 
where  a  patent  had  been  set  aside  by  reason  of  part  of  the 
invention  claimed  not  being  useful,  there  could  be  no 
doubt  taking  this  patent  altogether,  a  very  valuable  and 
new  invention  had  been  brought  out,  and  it  would  be 
hard  indeed  if  a  defendant,  having  infringed  that  part  of 
the  patent,  should  be  allowed  to  defend  himself  on  the 
ground  that  another  part  of  the  patent,  though  new,  was 
not  useful.  Then  in  respect  to  the  supposed  sale  before 
the  date  of  the  patent,  the  evidence  did  not  show  any 
public  use ;  the  public  never  had  any  possession  of  the 
mvention.     The  wheels  were  made  for  experiment  by  an 

•  VoL  i.,  p.  35.  t  Vol.  i.,  p.  53.  X  VoL  i.  p.  1 17. 

$  Vol.  i.,  p.  320.  II  Vol.  i.,  p.  278.  %  Vol.  i.,  p.  356. 

••  VoL  i.,p.  369.        tt  Vol.  i.,  p.  434.  H  Vol.  i.,  p.  471. 
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engineer,  at  the  order  of  Morgan  and  Galloway;  they 
were  to  be  kept  as  secret  as  a  work  of  the  kind  could  be; 
and  in  fact  they  were  never  worked  even  abroad  till  after 
the  date  of  the  patent. 

Mr.  Baron  Parke  subsequently  delivered  the  judgment 
of  the  Court  as  follows: — This  was  an  action  brought  by 
William  Morgan  and  James  Lancaster  Lucena,  the  licensee 
and  assignee  of  a  patent  from  Galloway,  the  patentee, 
against  Seaward  and  others,  for  an  infringement  of  the  patent. 
The  suggestion  in  the  declaration  is,  that  Galloway  had 
invented  certain  improvements  in  steam-engines  and 
in  machinery  for  propelling  vessels,  which  improvements 
are  applicable  to  other  purposes;  and  then  it  goes  on 
to  state  an  infringement  by  the  defendants.  There  are 
several  pleas  to  this  declaration.  The  first  plea  is  '^  not 
guilty,"  on  which  a  verdict  was  found  for  the  plaintiff. 
The  second  plea  is,  ^<  that  there  was  no  proper  specifica- 
tion," on  which  there  was  a  verdict  also  found  for  the 
plaintiff.  The  third  plea  is,  ^^  that  the  alleged  invention 
m  the  declaration  mentioned,  and  in  the  letters  patent  and 
instrument  in  writing  in  the  declaration  mentioned  and 
described  and  ascertained,  is  not  an  improvement  in 
steam-engines  :"  that  was  found  for  the  defendants.  The 
fourth  was,  *^  that  the  said  alleged  invention  in  the  decla- 
ration mentioned  and  described,  was  not  an  improvement 
in  machinery  for  propelling  vessels  :"  that  was  found  for 
the  plaintiff.  The  fifth  plea  was,  •*  that  the  alleged  inven- 
tion in  the  declaration  mentioned  and  in  the  letters  patent 
and  instrument  in  writing  in  the  declaration  mentioned, 
described,  and  ascertained,  was  not  at  the  said  time  when 
the  said  letters  patent  were  granted,  as  in  the  declaration 
mentioned  new  :"  that  was  found  by  the  direction  of  the 
Learned  Judge  for  the  defendants.  The  sixth  plea  was, 
*^  that  the  said  alleged  invention  in  the  declaration  men- 
tioned, and  in  the  said  letters  patent  and  instrument  in 
writing  in  the  declaration  mentioned,  described,  and 
ascertained,  was  and  is  of  no  use,  benefit,  and  advantage 
to  the  public  whatever:"  that  also  was  found  for  the 
defendants,  but  the  Learned  Judge  directed  that  the  verdict 
on  that  ought  to  be  amended  according  to  his  notes,  and 
that  it  ought  to  be  a  divided  issue  on  that,  it  being  found 
to  be  of  no  use  so  far  as  related  to  the  steam-engine,  but 
of  use  so  far  as  related  to  the  remainder  of  the  patent. 
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This  case  was  argued  before  my  Brother  Bolland^  my 
Brother  Aldersfm^  ray  Brother  Gurnet/,  and  myself  in  the 
course  of  the  last  term. 

The  first  question  in  this  case  is,  whether  the  verdict 
for  the  defendant  on  the  fifth  plea  ought  to  be  set  aside 
and  a  verdict  entered  for  the  plaintiff  pursuant  to  the  leave 
reserved  by  my  Brother  AUierson.  Unless  this  question 
should  be  disposed  of  in  favour  of  the  plaintiffs,  it  would  be 
unnecessary  to  consider  whether  the  plaintiffs  be  entitled 
to  judgment  non  obstante  veredicto  on  the  third  and  sixth 
pleasy  for  if  the  verdict  on  the  fifth  plea  were  to  remain 
undisturbed^  that  would  be  an  answer  to  the  action. 

The  course  which  was  taken  with  respect  to  this  plea 
on  the  trial,  was  to  ascertain  the  facts  upon  which  the 
Learned  Judge  gave  his  opinion  in  favour  of  the  defendant, 
bpt  at  the  same  time  reserved  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict  in  his  favour  if  the  Court  should 
be  of  opinion  that  the  facts  ought  to  have  been  left  to  the 
jury ;  that  is,  that  the  facts  were  such,  that  the  jury  might 
infer  from  them  that  there  had  been  no  use  or  publication, 
in  the  ordinary  use  of  the  language,  of  the  invention  so 
as  to  destroy  the  novelty  of  the  patent.  The  evidence 
was,  that  before  the  date  of  the  patent,  which  was  the 
2d  of  July,  1829,  Curtis,  an  engineer,  made  for  Morgan 
two  pair  of  wheels  upon  the  principle  mentioned  in  the 
patent,  at  his  own  factory.  Galloway,  the  patentee,  gave 
instructions  to  Curtis,  under  an  injunction  of  secrecy, 
because  he  was  then  about  to  take  out  a  patent.  The 
wheels  were  completed  and  put  together  at  Curtis's  fac- 
tory, but  not  shown  or  exposed  to  the  view  of  those  who 
might  happen  to  come  there.  After  remaining  a  short 
time,  the  wheels  were  taken  to  pieces,  packed  up  in  cases, 
and  shipped  in  the  month  of  April,  on  board  a  vessel  in 
the  Thames,  and  sent  for  the  use  of  the  Venice  and 
Trieste  Company,  of  which  Morgan  was  the  managing 
director,  and  which  carried  on  its  transactions  abroad  but 
had  shareholders  in  England.  Curtis  deposed  that  the 
wheels  were  sold  to  the  company,  without  saying  by 
whom,  which  may  mean,  that  they  were  sold  bjr  Curtis  to 
Morgan  for  the  company,  and  Morgan  paid  Curtis  for  them. 
Morgan  and  Galloway  employed  an  attorney,  who  entered 
a  caveat  against  any  other  patent  on  the  2d  of  March,  and 
afterwards  solicited  the  patent  in  question,  which  was 
granted  to  Galloway  and  assigned  to  Lucena. 

H  2 
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Upon  these  facts  the  question  for  us  to  decide  is, 
whether  the  jury  must  necessarily  have  found  for  the 
defendants,  or  whether  they  might  have  found  that  this 
invention,  at  the  date  of  the  letters  patent^  was  new  in  the 
legal  sense  of  that  word. 

The  words  of  the  Statute  of  Monopolies  are,  "  that  grants 
are  to  be  good  of  the  sole  working  or  making  of  any 
manner  of  new  manufactures  within  this  realm,  to  the 
true  and  first  inventor  or  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patent 
and  grants  shall  not  use ; "  and  the  proviso  in  the 
patent  in  question  founded  on  the  statute  is^  that  if 
the  invention  be  not  a  new  invention,  as  to  the  public  use 
and  exercise  thereof  in  England,  the  patent  shall  be  void. 
The  word  ^^  manufacture,"  in  the  statute,  must  be  con- 
strued in  one  of  two  ways.  It  may  mean  the  machine 
when  completed,  or  the  mode  of  constructing  the  machine. 
If  it  mean  the  former,  undoubtedly  there  has  been  no 
use  of  the  machine,  as  a  machine  in  England,  either  by 
the  patentee  himself  or  any  other  person,  nor  indeed  any 
use  of  the  machine  in  a  foreign  country  before  the  date  of 
the  patent  If  the  term  '^  manufacture"  be  construed  to 
be  the  mode  of  constructing  the  machine,  there  has  been 
no  use  or  exercise  of  it  in  England  in  any  sense  which 
can  be  called  public.  It  was  constructed  under  the 
direction  of  the  inventor,  by  the  engineer  and  his 
servants,  with  an  injunction  of  secresy  on  the  express 
ground  that  the  inventor  was  about  to  take  out  a  patent, 
and  that  injunction  was  observed;  and  this  makes  the 
case  so  far  the  same  as  if  it  had  been  constructed  by  the 
inventor's  own  hand  in  his  own  private  workshop,  and  no 
third  person  had  seen  it  while  in  progress.  The  opera- 
tion was  disclosed  indeed  to  Morgan  the  plaintiff,  but 
then  there  is  sufficient  evidence  that  Morgan  at  that  time 
was  connected  with  the  inventor,  and  designing  to  take  a 
share  of  the  patent.  A  disclosure  of  the  nature  of  the 
invention  to  such  a  person  under  such  circumstances, 
must  surely  be  deemed  private  and  confidential.  The 
only  remaining  circumstance  is,  that  Morgan  paid  for  the 
machine  with  the  privity  of  Galloway,  on  behalf  of  the 
Venice  and  Trieste  Steam  Company,  of  which  he  was  the 
managing  director,  but  there  was  no  proof  that  he  paid 
more  than  the  price  of  the  machine,  as  for  ordinary  work 
of  that  description,  and  the  jury   would   also   be  well 
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warranted  in  finding  that  he  did  so  with  the  intention 
that  the  machine  should   be   used  abroad  only  by  this 
company,   which   as  it  carried  on  its  transactions  in  a 
foreign  country,  may  be  considered  as  a  foreign  company, 
and   the  question   is,  whether  this   solitary  transaction, 
without  any  gain  being  proved  to  us  derived  thereby  to 
the  patentee,  or  to  the  plaintiff,  be  a  use  or  exercise  in 
England  of  the  mode  of  construction  in  any  sense  which 
can  be  deemed  a  use  by  others,  or  a  public  use  within  the 
meaning  of  the  statute  and  the  patent.     We  think  not. 
It  must   be   admitted  that  if  the  patentee  himself  had, 
before  his  patent,  constructed  machines  for  sale  as  an 
article  of  commerce  or  gain  to  himself,  and  had  been  in 
the    practice  of  selling   them   publicly  to   any  one  who 
would  buy,  the  invention  would  not  be  new  at  the  date  of 
the  patent.     This  was  laid  down  in  the  case  of  Wood  v. 
ZimmeTy*  and  appears  to  be  founded  on  reason,  for  if  the 
inventor  could  sell   his  invention,  keeping  the  secret  to 
himself,  and   when    it   was    likely   to   be   discovered   by 
another,  take  out  a  patent,  he  might  have  practically  a 
monopoly  for  a  much  longer  term  than  fourteen  years; 
nor  are  we  prepared  to  say  that  if  such  a  sale  was  of 
articles  that  were  only  fit  for  a  foreign  market,  or  to  be 
used  abroad,  it  would  make  any  difierence — nor  that  a 
single  instance  of  such  a  sale  as  an  article  of  commerce 
to  any  one  who  chose  to  buy,  might  not  be  deemed  the 
commencement  of  such  a  practice,  and  a  public  use  of 
the  invention  so  as  to  defeat  the  patent     But  we  do  not 
think   that  the  patent  is  vacated  on  the  ground  of  the 
want  of  novelty  and  the  previous  public  use  or  exercise 
of  it  by  a  single  instance  of  a  transaction   such  as  this 
between  parties  connected  as  Galloway  and  the  plaintiflT 
are,  which  is  not  like  the  cat^e  of  a  sale  to  any  individual 
of  the  public  who  might  wish  to  buy,  in  which  it  does 
not  appear  that  the  patentee  has  sold  the  article,  or  is  to 
derive  any  profit  from  the  construction  of  the  machine, 
nor  did  Morgan  himself,  but  in  which  the  pecuniary  pay- 
ment may  be  referred  merely  to  an  ordinary  compensation 
for  the  labour  and  skill  of  the  engineer  actually  employed 
in    constructing  the  machine.     The   transaction    might, 
upon  the  evidence,  be  no  more  in  eflect  than  that  Gallo- 
way's own  servants  had  made  the  wheels,  that  Morgan 

•   Vol.  i.,  p.  290. 


102  carpmael's  reports 

had  paid  them  for  their  labour,  and  afterwards  sent  them 
to  be  used  by  his  own  copartners  abroad.  To  hold  this 
to  be  that  which  is  usually  called  a  publication  of  the 
invention  in  England  would  be  to  defeat  a  patent  by 
much  slighter  circumstances  than  have  yet  been  permitted 
to  have  that  effect  We  therefore  think  that  as  the  jury 
might  consistently  with  the  evidence  have  found  on  thia 
issue  for  the  plaintiff,  the  verdict  ought,  pursuant  to  the 
leave  reserved,  to  be  entered  on  that  issue  for  him. 
.  The  next  question  is,  whether  the  plaintiff  be  entitled 
to  judgment  non  obstante  veredicto^  or  a  repleader  upon 
the  finding  of  the  issue  on  the  third  or  sixth  pleas.  The 
questions  involved  in  these  two  issues  are  different.  I 
propose  to  consider  first  that  on  the  third  plea. 

The  suggestions  in  the  letters  patent  is,  that  Galloway 
had  invented  certain  improvements  in  steam-engines  and 
machinery  for  propelling  vessels,  which  improvements 
were  applicable  to  other  purposes,  and  the  patent  is 
granted  for  the  invention  of  those  improvements.  But 
unless  the  specification  be  referred  to  to  explain  the  title 
of  the  patent,  it  is  doubtful  whether  the  invention  claimed 
is  an  improvement  in  steam-engines,  as  connected  with 
the  other  machinery  only,  or  the  improvements  of  steam- 
engines  for  whatever  purpose  they  are  employed.  Upon 
reference  to  the  specification,  there  is  no  doubt  that  the 
claim  is  of  the  latter  description ;  but  as  that  instrument 
is  not  stated  on  the  record,  and  from  what  appears  upon 
the  record,  it  is  by  no  means  clear  that  the  patentee  does 
claim  an  improvement  in  steam-engines  unconnected  with 
the  machinery ;  and  if  he  does  not,  the  plea  would 
probably  have  been  bad  on  demurrer,  as  it  is  uncertain 
whether  it  does  not  deny  the  invention  to  be  an  improve- 
ment in  steam-engines  unconnected  with  the  machinery. 
But  afler  verdict  this  objection  is  removed,  for  it  is  a  rule 
that  if  an  issue  could  have  been  material,  the  Court,  after 
verdict,  ought  to  intend  it  to  be  so.  That  is  laid  down 
in  Kemp  v.  Crewes;*  and  as  the  plaintiff  did  not  demur, 
it  must  be  taken  that  he  admits  that  the  plea  is  to  be 
understood  as  denying  the  invention  to  be  an  improve- 
ment in  steam-engines  in  that  sense  in  which  it  is  used  in 
the  patent  itself,  and  the  jury  must  be  intended  so  to  have 
found. 

•  1  Lord  Raym.  187. 
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This  brings  me  to  the  question  whether  this  patent, 
which  suggests  that  certain  inventions  are  improvements, 
is  avoided  if  there  be  one  which  is  not  so;  and  upon  the 
authorities  we  feel  obliged  to  hold  that  the  patent  is  void 
upon  the  ground  of  fraud  on  the  Crown,  without  entering 
into  the  question  whether  the  utility  of  each  and  every 
part  of  the  invention  is  essential  to  a  patent  where  such 
utility  is  not  suggested  in  the  patent  itself  as  the  ground 
of  the  grant.  That  a  false  suggestion  of  the  grantee 
avoids  an  ordinary  grant  of  lands  or  tenements  from  the 
Crown,  is  a  maxim  of  the  common  law,  and  such  a  grant 
is  void,  not  against  the  Crown  merely,  but  in  a  suit  against 
a  third  person,  Alcock  v.  Cooke?  It  is  on  the  same 
principle  that  a  patent  for  two  or  more  inventions,  when 
one  is  not  new,  is  void  altogether,  as  was  held  in  Hill  v. 
Thompsonj-f  and  Brunton  v.  Hawkes^X  ^^^9  although  the 
statute  invalidates  a  patent  for  want  of  novelty,  and  con- 
sequently by  force  of  the  statute,  the  patent  would  be 
void  so  far  as  related  to  that  which  was  old,  yet  the 
principle  on  which  it  has  been  held  to  be  void  altogether, 
is,  that  the  consideration  for  the  grant  is  the  novelty  of 
all,  and  the  consideration  failing,  or,  in  other  words, 
the  Crown  being  deceived  in  its  grant,  the  patent  is 
void. 

We  cannot  help  seeing  on  the  face  of  this  patent,  as  set 
out  in  the  record,  that  an  improvement  in  steam-engines 
is  suggested  by  the  patentee,  and  is  part  of  the  considera- 
tion of  the  grant ;  and  we  must  reluctantly  hold  that  the 
patent  is  void  for  the  falsity  of  that  suggestion.  In  the 
case  of  Lewis  v.  Marling^^  this  view  of  the  case,  that  the 
patent  was  void  for  a  false  suggestion,  does  not  appear 
by  the  report  to  have  been  pressed  on  the  attention  of  the 
Court,  or  to  have  been  considered  by  them,  but  the 
decision  went  upon  the  grounds  that  the  brush  was  not 
an  essential  part  of  the  machine,  and  that  want  of  utility 
in  part  of  the  invention  did  not  vitiate  the  whole,  and 
besides  the  improvement  in  the  brush  is  not  recited  in 
the  title  of  the  patent  itself  as  one  of  the  subjects  of  it, 
which  might  possibly  make  a  diflerence.  Wc  are,  there- 
fore, of  opinion  that  the  defendants  are  entitled  to  our 
judgment   on    the  second  issue.     It  is  a  satisfaction  to 

♦  5  Bing.  340.  f  Vol.  i.,  p.  3G9.  %  Vol.  i.,  p.  405. 
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know  that  this  objection  will  not  destroy  the  patent,  as 
the  objection  is  one  which  may  be  reoioved  by  the 
Attorney-General  under  the  5th  and  6th  William  IV., 
c.  83.  This  view  of  the  case  makes  it  unnecessary  to 
consider  the  effect  of  the  finding  on  the  last  issue,  as 
amended  by  the  Judge's  notes,  that  part  of  the  invention 
is  not  useful,  which  is  a  different  question  from  that  which 
we  have  disposed  of. 

A  grant  of  monopoly  for  an  invention  which  is  alto- 
gether useless,  may  well  be  considered  as  mischievous 
to  the  State,  to  the  hurt  of  trade,  or  generally  inconvenient 
within  the  meaning  of  the  Statute  of  James  I.,  which 
imposes  it  as  the  condition  of  the  grant  that  it  should  not 
be  so,  for  no  addition  or  improvement  of  such  an  inven- 
tion could  be  made  by  any  one  during  the  continuance  of 
the  monopoly  without  obliging  the  person  using  it  to 
purchase  a  useless  invention ;  and  on  a  review  of  the 
cases  it  may  well  be  doubted  whether  the  question  of 
utility  is  anything  more  than  a  compendious  mode  of 
deciding  the  question,  whether  the  patent  be  void  under 
the  Statute  of  Monopolies ;  and  we  do  not  mean  to 
intimate  any  doubt  as  to  the  validity  of  a  patent  for  an 
entire  machine,  or  a  subject  which  is,  taken  altogether, 
useful,  though  a  part  or  parts  may  be  useless,  always 
supposing  that  such  patent  contains  no  false  suggestion. 
Nor  do  we  pronounce  any  opinion  upon  the  sufficiency  of 
this  plea,  in  point  of  form  it  may  be  that  the  proper  form 
of  plea  is  to  use  the  words  of  the  statute,  and  not  to 
plead  the  want  of  utility.  For  this  reason  our  judgment 
must  be  for  the  defendants.  The  Attorney-General  must 
now  decide  whether  he  will  abide  by  this  judgment  or 
apply  for  a  new  trial. 

The  Attorney-  General.  —  lam  perfectly  content  to 
abide  by  your  Lordship's  judgment. 

Mr.  Baron  Alderson, — Then  the  rule  will  be  dis- 
charged. 

On  this  judgment  application  was  made  by  petition  to 
Mr.  Solicitor-General  (Bo//e),  under  the  statute,  by  James 
Lancaster  Lucena  and  William  Morgan,  for  leave  to 
enter  a  disclaimer  of  parts  of  the  title  of  the  patent,  and 
also  of  parts  of  the  specification,  so  far  as  the  same 
related  to  improvements  in  steam-engines,  and  also  so  far 
as  related  to  improvements  in  machinery  for  propelling 
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vessels,  which  were  said  to  be  applicable  to  other  purposes.* 
At  the  same  time  they  also,  by  a  separate  application,  peti- 
tioned for  leave  to  enter  a  memorandum  of  alteration  with  a 

•  The  disclaimer  was  as  follows : — 

''  In  the  matter  of  a  patent  granted  to  Elijah  Qalloway,  of  King- 
street,  in  the  Borough  of  Southwark,  engineer,  for  the  sole  making, 
using,  exercising,  and  vending  of  his  invention  of  Certain  improve- 
ments in  steam-engines  and  in  machinery  for  propelling  vessels,  which 
improvements  are  applicable  to  other  purposes,  bearing  date  at  West- 
minster, the  second  oay  of  July,  in  the  tenth  ^ear  of  me  reign  of  his 
late  Majesty  King  Qeorge  the  Fourth,  to  which  said  patent  the  said 
Elijah  Galloway  aid  enrol  a  specification,  and  the  said  letters  patent, 
and  all  interest  therein,  have  been  assigned  to  and  are  now  vested  in 
James  Lancaster  Lucena,  of  the  Middle  Temple,  in  the  City  of  London, 
Barrister-at-Law,  who  has  granted  to  WiUiam  Morgan,  of  Minerva- 
cottage,  New  Cross,  in  the  county  of  Surrey,  engineer,  his  executors, 
administrators,  and  assigns,  license  to  use  and  practise  for  his  and 
Uieir  benefit,  the  said  patent  invention  during  tne  remainder  of  the 
term  granted  by  the  said  letters  patent,  rendering  to  the  said  James 
Lancaster  Lucena  certain  sums  of  money  or  reservations. 

^Disclaimer  to  be  entered  by  the  said  James  Lancaster  Lucena, 
assignee  of  the  said  patent,  and  the  said  William  Morgan,  the 
possessor  of  the  said  license,  with  the  clerk  of  the  patents  of  England, 
pursuant  to  an  Act  passed  in  the  fifth  and  sixth  vear  of  the  reig^  of 
nis  late  Majesty  Kmg  William  the  Fourth,  intituled  <An  Act  to 
amend  the  Law  touching  Letters  Patent  for  Inventions.' 

**  Whereas  the  said  Elijah  Qallowa^,  in  the  said  specification,  described 
his  invention  as  consisting  first,  in  an  improvement  of  the  steam- 
engine,  wherebv  he  was  enabled  to  obtain  a  rotatory  motion  from  the 
alternating  action  of  the  axis  of  a  piston,  which  piston  makes  about 
three-fourths  of  a  revolution  within  the  steam  cylinder ; 

"  And  secondly,  in  an  improvement  on  paddle-wheels  for  propelling 
vessels  whereby  Uie  float^boards  or  paddies  are  made  to  enter  and 
come  out  of  the  water  in  positions  the  best  adapted,  as  far  as  experi- 
ments have  determined  the  angle,  for  giving  full  effect  to  the  power 
applied;  And  whereas,  the  said  invention,  as  relating  to  steam- 
engines  has  been  deemed  and  adjudged  not  to  be  useful,  and  the 
Taudity  of  the  said  patent  has  been  or  may  be  thereby  afiected ;  And 
whereas  the  said  James  Lancaster  Lucena  and  William  Morgan  have 
not,  nor  hath  either  of  them,  hitherto  used  for  other  purposes  than 
that  of  propelling  vessels,  the  said  invention  as  relating  to  machinery 
for  propellmg  vessels ;  We  do  therefore  disclaim  so  much  of  the  title 
of  the  said  invention  of  the  said  Elijah  Galloway,  and  of  the  specifica- 
tion thereof  as  relates  to  his  improvements  in  steam-engines ;  and 
also  so  much  of  the  title  of  the  said  invention  as  is  contained  in  the 
words,  'which  improvements  are  applicable  to  other  purposes,'  and 
so  much  of  the  said  specification  as  relates  to  such  other  purposes. 

'^In  witness  whereof  we,  the  said  James  Lancaster  Lucena  and 
William  Morgan,  have  hereunto  set  our  hands  this  fifteenth  day  of 
December,  one  thousand  eight  hundred  and  thirty-eight 

"  James  L.  Lucena. 
"  William  Mobgan." 
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view  to  give  further  information  as  to  bow  wheels  were  to 
be  constructed,  and  to  enable  a  workman  at  once  to  be  able 
without  any  thought  to  set  out  wheels  with  float-boards 
to  enter  and  leave  the  water  at  any  desired  angles ;  this 
alteration  consisted  of  a  further  drawing  and  description.* 
These  applications  were  opposed  by  Messrs.  Seaward,  the 
defendants  in  the  former  proceedings,  and  Counsel  were 
heard  on  both  sides  on  the  8th  November,  and  the  4th 

•  The  memorandum  of  alteration  was  as  follows : — 

"  In  the  matter  of  a  patent  granted  to  Elijah  Qalloway,  of  King- 
street,  in  the  Borough  of  Southwark,  engineer,  for  the  sole  making, 
using,  exercising,  and  vending  of  his  invention  of  Certain  improve- 
ments in  steam-engines,  and  in  machinery  for  propelling  vessels, 
which  improvements  are  applicable  to  other  purposes,  bearing  date  at 
Westminster  the  second  day  of  July,  in  the  tenth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  to  which  said  patent  the 
said  Elijah  Galloway  inroUed  a  specification.  And  the  said  letters 
patent,  and  all  interest  therein,  have  been  assigned  to  and  are  now 
vested  in  James  Lancaster  Lucena,  of  the  Middle  Temple,  in  the  City 
of  London,  Barrister -at-Law,  who  has  granted  to  WiUiam  Morg^,  of 
Minerva-cottage,  New  Cross,  in  the  county  of  Surrey,  engineer,  his 
executors,  administrators,  and  assigns,  license  to  use  and  practise 
for  his  and  their  benefit,  the  said  patent  invention  dunn?  the 
remainder  of  the  term  granted  by  the  said  letters  patent,  rendenng  to 
the  said  James  Lancaster  Lucena  certain  sums  of  money  or 
reservations. 

"  Memorandum  of  alteration  to  be  entered  by  the  said  James  Lan- 
caster Lucena,  assignee  of  the  said  patent,  and  the  said  William 
Morgan,  the  possessor  of  the  said  license,  with  the  clerk  of  the  patents 
of  England,  pursuant  to  an  Act  passed  in  the  fifth  and  sixth  year  of 
the  reign  of  nis  late  Majesty  King  William  the  Fourth,  intituled  *  An 
Act  to  amend  the  Law  touching  Letters  Patent  for  Liventions.* 

"  Whereas  the  said  Elijah  Galloway,  in  the  said  specification,  declared 
that  the  nature  of  his  invention  consisted,  first,  in  an  improvement  of 
the  steam-engine,  whereby  he  was  enabled  to  obtain  a  rotatory 
motion  from  the  alternating  action  of  the  axis  of  a  piston,  whicn 
piston  makes  about  three-fourths  of  a  revolution  within  the  steam 
cylinder;  and,  secondly,  in  an  improvement  on  paddle-wheels  for 
propelling  vessels,  whereby  the  float-boards  or  paddles  are  made  to 
enter  ana  come  out  of  the  water  in  positions  the  be^  adapted,  as  far 
as  experiments  have  determii^ed  the  angle,  for  giving  full  enect  to  the 
power  applied ;  And  whereas,  it  being  conceived  that  the  said  specifi- 
cation, so  far  as  related  to  the  improvement  in  paddle-wheels  or 
machinery  for  propelling  vessels  may  be  rendered  more  generally 
easy  of  comprehension;  We,  in  order  to  efiectuate  that  object,  are 
desirous  of  entering  a  memorandum  of  alteration  in  the  said  specifica- 
tion containing  the  following  additional  explanation.  The  mode  of 
adjusting  the  eccentricity  so  as  to  obtain  the  different  angles  which 
may  bo  necessary  or  required  will  be  sufficiently  obvious  to  mechani- 
cal and  scientific  persons.     The  accompanying  diagram  more  distinctly 
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and  14th  of  December  1838,  when  Mr.  Solicitor-General 
granted  leave,  certified  by  his  fiat  and  signature,  that  the 
petitioners  might  enrol  the  disclaimer  and  the  memoran- 
dum of  alteration,  on  condition  that  the  petitioners  should 
take  no  proceedings  against  parties  for  the  future  using 
of  the  wheels  which  had  been  made  and  sold  by  the 
defendants  in  the  suit. 


IN  RE  GALLOWAY'S  PATENT. 

In  the  Prity  Cowwc*/.— 1843. 

Sir  JF.  Follelt  and  Mr.  Butt  for  the  petitioner. 

Mr.  M.  D.  Hill  for  Messrs.  Maudslay  and  Field,  who 
opposed  the  further  extending  the  patent. 

This  was  an  application  by  J.  L.  Lucena,  as  assignee  of 
the  patent^  under  the  Statute  5  and  6  William  IV.,  to 
extend  the  letters  patent  granted  to  Elijah  Galloway  on 
the  2d  day  of  July,  1829.     Several  witnesses  were  called 

explains  it.  Draw  a  line  to  represent  the  float  {d)  at  the  required 
angle  entering  the  water,  another  line  to  represent  the  float  at  the 
required  angle  quitting  the  water,  and  a  thiitl  line  to  represent  the 
float  at  the  lowest  point,  or  under  the  centre,  where  the  float  ought  to 
be  yertical,  or  nearly  so ;  these  three  positions  give  the  centre  of 
eccentricity  by  a  well-known  mathematical  proposition  ;  for  the 
extremities  of  the  bent  stems  (/)  will  be  points  m  tne  eccentric  circle, 
and  from  those  points  the  centre  may  immediately  be  found.  The 
length  of  the  roos  also  will  be  obtained  by  drawing  lines  from  the 
points  where  the  end  of  each  stem  (/)  touches  the  eccentric  circle  to  its 
pin  joint  in  the  disc.  A,  and  thus  a  construction  may  be  made  for  any 
required  case  as  will  appear  in  the  figure  or  drawing,  c.  g  is  the 
centre  of  the  main  shan.  o,  M,  is  a  line  representing  the  float 
entering  the  water,  o,  Q,  its  bent  stem,  p,  x,  is  a  line  representing 
the  float  quitting  the  water,  p,  K,  its  bent  stem,  f,  j,  is  a  line 
representing  the  float  vertical  at  the  lowest  pointj  or  immediately 
under  the  centre,  o.  F,  L,  its  bent  stem ;  then  q,  l,  r,  are  points  in 
the  eccentric  circle  from  which,  x,  the  centre,  may  be  found  by  well- 
known  mathematical  methods,  and  giving  to  the  centre  the  practical 
size  which  its  required  strength  may  render  necessary,  x,  L,  is  the 
fixed  rod,  and  «,  H,  »,  i,  &c.,  are  the  other  rods. 

"In  witness  whereof  we,  the  said  James  Lancaster  Lucena  and 
William  Morgan,  have  hereunto  set  our  hands  this  fifteenth  day  of 
December,  one  thousand  eight  hundred  and  thirty-eight 

'*  Jam£6  L.  Lucena. 
"  William  Morgan." 
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on  behalf  of  the  petitioner,  who  spoke  of  the  novelty  and 
great  utility  of  the  invention.  The  evidence  given  being, 
for  the  most  part,  similar  to  that  given  in  the  case  of 
Morgan  v.  Seaward^  it  will  not  be  necessary  to  repeat 
the  evidence  here,  as  it  will  be  found  at  considerable 
length  in  the  above-mentioned  case*  On  the  part  of 
Messrs.  Maudslay  and  Field,  Mr.  Farey  and  Mr.  Barnes 
were  called,  in  order  to  show  that  the  invention  was  old 
and  useless,  producing  similar  evidence  of  supposed  want 
of  novelty  as  was  produced  on  behalf  of  the  defendants 
in  Morgan  v.  Seaward. 

Lord  Brougham  gave  judgment  as  follows  : — 
In  this  case,  their  Lordships  have  had  before  them,  on 
one  branch  of  it,  a  great  deal  of  evidence  on  either  side, 
respecting  which  evidence  this  observation  arises,  that  it 
cannot  really,  on  examining  it  upon  any  material  point, — 
upon  any  point  whereupon  the  decision  of  their  Lordships 
can  ultimately  turn,  be  said  to  be  conflicting  evidence.  It 
appeared,  for  instance,  to  be  a  conflict,  at  least  by  the 
evidence  of  one  of  the  witnesses,  who  said  that  the  Cou- 
fiance  had,  the  fourth  time  she  was  fitted  with  wheels,  not 
the  paddle-wheel  in  question,  but  another  wheel,  he  did 
not  know  exactly  what,  but  not  that,  he  thought ;  but  we 
have  on  the  other  side  Mr.  Morgan,  who  made  the  paddle- 
wheels  in  both  cases,  and  who  gave  a  very  fair  and  impar- 
tial and  careful  account  of  it,  and  he  gave  most  distinct 
evidence,  upon  his  oath,  to  the  fact  that  the  first  and 
second  and  third  paddle-wheels  were  all  set  aside^  having 
failed  from  some  defect  in  their  power,  and  that  the  fourth 
was  made  according  to  the  principle  of  the  first,  which 
was  according  to  the  model  of  the  four  floats  at  the  end 
of  the  vane  at  the  outside  of  the  spindle,  and  according 
to  the  plan  without  any  of  the  alleged  improvements  in 
the  frame,  although  there  can  be  no  doubt,  and  it  is  past 
contention,  that  it  does  not  admit  of  a  choice  between  the 
two.  It  must,  however,  be  observed,  that  it  cannot  here 
be  said  that  the  difference  between  the  float  being  at  the 
end  or  outside  of  the  spindle  and  the  balance-float,  or  the 
float,  part  of  which  is  inside  and  part  outside  the  spindle, 
is  a  material  difference  or  an  improvement ;  if  it  were  an 
improvement  in  the  invention  that  might  be  urged,  but 
the  patent  is  not  taken  out,  as  we  understand  it,  for  that 
particular  construction  of  the  wheel,  the  patent  is  taken 
out   for  a   mode   of  niaking   floats    (whatever  they  are, 


OF    PATENT   CASES.  109 

whether  the  balance-float  or  the  single  float,  whether 
floats  partly  inside  and  outside  the  spindles,  or  floats 
entirely  inside  the  spindle,  whatever  may  be  the  mode  and 
manner  of  making  the  float)  enter  and  go  through  the 
water  at  a  particular  angle,  and  then  quit  it  at  another 
angle,  at  such  an  angle  as  shall  oppose  resistance  to  the 
matter ;  that  being  the  object  to  be  attained,  the  principle 
being  thereby  applied  of  opposing  the  greatest  space  in 
the  most  advantageous  form  to  give  resistance  where 
resistance  is  wanted  for  the  power,  and  to  oppose  the  least 
resistance  where  it  is  no  longer  wanted  for  the  power,  but 
is  only  wanted  to  withdraw  it,  either  through  the  water  in 
the  first  instance,  or  through  the  air  in  the  next,  upon  the 
ordinary  principle  of  feathering  an  oar. 

Now,  it  appears  that  improvements  were  made  in  the 
float,  such  manifest  improvements,  that  no  person  would, 
after  those,  ever  think  of  persisting  in  using  the  invention 
as  it  originally  stood,  but  would  have  recourse  to  the 
improvements.  That,  however,  is  no  reason  against  the 
claim  of  the  original  inventor  ;  it  is  only  saying  that  his 
invention,  though  useful,  has  been  capable  of  improve- 
ment, and  its  having  been  improved  affords  no  reason  for 
denying  him  an  extension  of  the  patent,  if  upon  other 
grounds  he  has  merit,  and  if  upon  other  grounds  he  has 
shown  not  to  have  reaped  a  due  benefit  in  proportion  to 
that  merit.  If  such  an  argument  were  to  prevail,  any 
improvement  made  by  him  upon  the  patent  would  at  once 
take  away  the  patentee's  right  to  obtain,  under  whatever 
circumstances  he  may  come  before  this  Court,  a  recom- 
mendation to  have  under  the  Act  of  Parliament  an 
enlargement  of  the  term. 

Some  difference  of  opinion  has  been  expressed  by 
learned  men,  men  of  great  learning  and  great  experience, 
and  men  of  great  ingenuity  in  their  several  departments  ; 
but  in  weighing  the  testimony  of  those  gentlemen,  much 
depends,  as  it  is  in  conflict,  upon  the  spirit  in  which  the 
testimony  is  given.  Now,  I  think  the  testimony  of  Mr. 
Morgan  to  the  excellence  of  the  invention,  and  to  its 
perfect  use  when  in  the  *^  Confiance,''  and  to  the  perfect 
success  of  the  same  invention  applied  to  the  ^^  Trieste," 
was  given  in  a  manner  far  more  to  conciliate  one's 
confidence,  than  the  very  coloured  statement  which  some 
of  the  witnesses  gave, — very  ingenious  and  very  honest 
men.     Mr.  Barnes,  for  instance,  and  Mr.  Farey,  (whom  1 
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have  long  and  well  known  as  a  very  ingenious  person 
in  all  cases  of  this  sort,  both  in  law  and  equity,  as  indeed, 
we  all  know,)  yet  those  gentlemen  appear  to  labour  under 
very  considerable  excitement  with  regard  to  this  patent,  so 
much  so,  that  Mr.  Barnes  said,  in  answer  to  a  very  simple 
question,  that  he  never  saw  such  an  attempt  at  mechanism 
in  the  whole  course  of  his  life ;  he  would  not  allow  it  to  be 
mechanism.  Now,  that  is  very  much  like  the  reverse  of 
the  evidence  that  was  given  in  favour  of  the  patent ;  and 
even  the  other  evidence  given  against  the  patent,  was  in 
favour  of  its  being  mechanism,  especially  taking  into 
consideration  that  for  which  the  patent  is  claimed; 
namely,  not  one  particular  mode  of  constructing  the  axle, 
or  one  particular  mode  of  placing  or  constructing  the 
float  rather  than  another,  or  of  making  the  wheel  rather 
than  another,  but  one  particular  mode  by  which  the 
angle  is  to  be  varied,  at  which  the  float,  however  con- 
structed, or  the  wheel,  however  made,  enters,  goes  through, 
and  emerges  from  the  element  in  which  the  force  is  to  be 
gained  by  the  wheel  being  applied. 

Their  Lordships  are  therefore  inclined  to  think  that 
there  is  no  reason  for  doubting  the  merit  of  this  invention, 
and  a  very  useful  invention  it  is,  though  one  really  is 
somewhat  at  a  loss,  the  more  one  sees  of  it,  to  understand 
why  hitherto  it  has  not  been  more  generally  and  more 
largely  used.  I  hope  that  it  will  come  more  into  use  for 
the  benefit  of  the  public.  It  appears  that  it  has  increased 
from  an  hour  to  an  hour  and  a  half  and  two  hours,  the 
speed  of  vessels ;  and  it  also  appears  to  get  rid  of  a  most 
painful  and  irksome  part  of  steam-boat  travelling,  as 
every  one  who  has  been  on  board  steam-vessels  is  aware, 
which  though  to  some  persons  may  appear  only  incon- 
venient and  unpleasant,  with  females  in  a  delicate  state 
of  health  is  very  serious,  so  serious,  that  some  persons 
whom  I  am  connected  with,  though  unable  to  travel  by 
land,  and  to  whom  steam-boat  communication  would  be 
a  very  convenient  means  of  travelling,  are  unable  to  use 
it,  simply  and  solely  on  account  of  that  trembling  vibrating 
motion  almost  all  of  which  is  taken  away  by  this  inven- 
tion. One  hopes,  therefore,  that  it  may  succeed.  The 
evidence  of  Captain  Kennedy  is  very  material  in  this 
respect;  and  though  Mr.  Farey  gave  a  very  confident 
opinion  as  to  the  frail  nature  of  some  parts  of  the  wheel 
from  its  being  half-axle,  and  that  it  must  be  very  bad  to 
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use,  this  is  to  be  observed,  that  Mr.  Farey  was  never  in 
one  of  these  vessels  in  bad  weather ;  he  came  from  Peters- 
borgh  to  Copenhagen  in  summer, — as  I  know,  a  very 
smooth  sea  in  summer, — and  the  rest  of  his  experience  is 
confined  to  the  river,  which  accordingly  is  liable  to  a  very 
different  observation  from  a  voyage  at  sea.  Now  if  this 
kind  of  half-axle  is  so  very  bad  to  use,  and  so  very  little 
to  be  relied  upon,  one  does  not  really  quite  miderstand 
how  it  was  possible  for  Capt.  Kennedy  to  have  weathered 
that  dreadful  hurricane,  which  appears  to  have  been  one 
of  the  most  severe  hurricanes  that  one  ever  heard  a 
description  of;  so  much  so,  that  four  vessels  perished  in 
coming  out  of  harbour,  and  vessels  were  actually  driven 
from  the  harbour,  great  and  small,  and  exposed  to  great 
jeopardy  during  the  continuance  of  that  dreadful  gale ;  it 
was  a  regular  West  India  hurricane,  one  of  the  most 
dreadful  visitations  that  the  elements  ever  inflict,  and 
accordingly  he  gives  a  most  dreadful  account  of  the  all 
but  hopeless  state  in  which  his  vessel  was  left.  It  appears 
to  have  been  most  roughly  handled  by  that  furious  hur- 
ricane, nevertheless  this  paddle-wheel  seems  to  have  done 
its  duty  most  admirably  and  powerfully,  and  another 
would  not  have  done  so  well. 

Upon  these  grounds  their  Lordships  are  to  consider 
whether  or  not  a  profit  has  been  realized  by  the  patentee. 
Now  it  appears  that  from  four  years'  litigation,  entailing 
an  expense  of  2,423/.,  including  the  expense  of  taking 
out  the  two  patents,  and  including  the  expenses  always 
attendant  upon  bringing  a  patent  invention,  however 
useful  or  however  much  approved  of  by  the  public,  into 
use,  and  deducting  the  expense  of  the  steam-engine  which 
was  set  aside  and  afterwards  exported,  and  deducting  all 
expenses  not  belonging  to  this  very  invention  itself,  by  an 
examination  very  strictly  gone  through  both  by  the  bar 
and  the  Court  of  persons  called  for  that  purpose,  the 
6,000/.  which  has  been  received  has  been  considerably 
more  than  exhausted  by  that  expenditure.  And  then  we 
are  to  observe  that  the  6,000/.  was  not,  properly  speaking, 
the  patentee's  profit,  it  was  not  the  profit  of  the  monopoly, 
but  the  profit  which  any  manufacturer  employed  to  make 
these  vessels  with  these  engines  would  have  derived  by  it 
who  had  no  right  to  the  patent,  and  no  right  to  the 
monopoly.  That  is  a  very  material  circumstance,  for  it 
shows  that  all  the  poor  inventor  got  by  this  patent  was  a 
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sort  of  priority  in  this  market,  a  preference  in  obtaining 
those  orders,  and  no  profit  whatever  from  his  monopoly. 
Not  only,  therefore,  was  the  expenditure  greater  than  the 

Erofit  received,  but  the  proportion  of  that  expenditure  to 
im  was  still  greater. 

Their  Lordships,  taking  all  these  circumstances  into 
consideration,  are  of  opinion  that  they  ought  to  recom- 
mend, under  the  powers  of  the  Act,  that  the  patent  should 
be  extended,  and  they  consider  that  the  fit  and  proper 
period  of  that  extension  should  be  five  years. 


IN  RE  ERARD'S  PATENT. 

In  the  Privy  Council, — December  16, 1835. 

Mr.  CressfveU  and  Mr.  Jonathan  Peel  appeared  for  the 
petitioner,  Pierre  Erard,  of  Great  Marlborough-street, 
the  well-known  harp  and  piano-forte  manufacturer  to  Her 
Majesty  and  the  Royal  Family. 

The  petition  stated  that  the  petitioner  was  the  nephew 
and  successor  of  Sebastian  Erard,  the  inventor  of  the 
double  action  harp,  and  whose  establishment  in  Marlbo- 
rough-street, the  petitioner  had  for  many  years  conducted 
That  the  petitioner,  jointly  with  his  uncle,  had  devoted 
much  time  and  study  to  the  construction  of  musical 
instruments,  more  especially  the  harp  and  piano-forte ; 
and  having,  after  thirty  years  of  study,  produced,  in  the 
year  1810,  the  invention  of  the  double  action  harp,  sub- 
sequently gave  great  time  and  attention  to  the  piano- 
forte. That  at  that  period  there  were  two  instruments  in 
use,  the  grand  and  the  square  pianoforte ;  each  had  its 
own  system  of  action  for  communicating  the  touch  of  the 
finger,  or  the  key,  by  means  of  the  hammer,  to  the  string. 
The  one  was  called  the  grand,  the  other  the  square  action. 
The  square  action  was  without  any  check  or  stop  to  the 
hammer,  and  though,  from  this  circumstance,  flexible  and 
quick  in  repeating,  was  imperfect,  inasmuch  as  the 
hammer  was  liable  to  rebound  to  the  string  after  the 
blow  had  been  struck,  and  thus  interrupt  the  harmony 
of  the  music.  The  grand  action,  on  the  other  hand, 
having  a  check  to  receive  the  hammer  after  the  blow,  was 
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free  from  this  defect,  but  was  slow  in  repeating;  and 
though  possessed  of  power  and  precision,  was  incapable 
of  executing,  to  perfection,  the  details  of  rapid  music, 
inasmuch  as  from  the  construction  of  the  mechanism,  the 
player  was  unable  to  modulate  the  tones  of  the  note,  or  to 
repeat  with  sufficient  rapidity,  the  note  once  struck  being 
incapable  of  repeating  until  the  key  had  resumed  its 
original  horizontal  position.  That  to  these  defects  the 
efforts  of  the  petitioner  and  his  uncle  had  been  devoted 
for  years,  and  their  researches  at  length  became  the  subject 
of  patents,  that  for  England,  bearing  date  22d  December, 
1821;  Scotland,  6th  April,  1822;  Ireland,  14th  Decem- 
ber, 1822.  That  the  petitioner,  since  obtaining  his 
patent,  had  spared  neither  time  nor  expense  to  bring  his 
invention  to  perfection,  and  had  expended  on  it  upwards 
of  15,U00/.  That  he  had  no  common  difficulties  to  con- 
tend with.  That  he  was  at  great  expense  and  labour  in 
constructing  the  lathes,  tools,  &c.,  necessary  for  a  new 
invention  and  accustoming  his  workmen  to  it.  That  it 
was  for  these  reasons  some  years  elapsed  before  he  could 
bring  his  instruments  out  in  a  perfect  form.  That  sub- 
sequently when  he  had  succeeded  in  this,  he  was  met  by 
various  objections ;  first,  he  was  told  that  the  invention 
was  no  improvement:  subsequently,  when  all  the  per- 
formers of  eminence  adopted  his  instrument,  the  objection 
assumed  another  shape;  it  was  admitted  (because  it  could 
no  longer  be  disputed)  that  his  invention  was  good,  but  it 
was  stated,  that  a  mechanism  to  produce  such  beautiful 
effects  could  not  but  be  too  refined  to  last.  That  under 
these  and  other  disadvantages,  the  petitioner  had  been 
prevented  from  turning  his  invention  to  account,  and, 
therefore,  prayed  His  Majesty  to  grant  a  prolongation  of 
his  term  for  the  further  term  of  seven  years  from  and 
after  the  expiration  of  the  original  terms  granted  by  his 
several  letters  patent. 

The  petition  also  comprised  another  patent,  taken  out 
by  the  petitioner  in  1825,  for  applying  the  same  inven- 
tion to  piano-fortes  of  other  descriptions,  and  also  for  a 
peculiar  mode  of  bracing  the  instrument,  in  no  way  con- 
nected with  the  former  patent. 

The  petitioner's  first  English  patent,  for  which  the 
extension  was  prayed,  being  about  to  expire  on  the  22d 
December,  he  was  unable  to  comply  with  the  rules  of 
their    Lordships,    and    having    published     his    notices 
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in  the  << Gazettes"  of  the  9th,  13th,  and  16th  October, 
and  the  "Times,"  "Morninar  Chronicle,"  and  "Morn- 
ing Post "  newspapers,  of  the  9th  and  12th  October, 
and  no  Caveat  having  been  entered,  their  Lordships, 
on  application  by  Counsel  on  the  3d  December,  appointed 
the  15th  for  the  day  of  hearing. 

Lord  Lyndhurst  enquired  of  the  petitioner's  Counsel 
whether  the  Attorney-General  had  received  notice  of  the 
petition,  but  on  being  reminded  that  no  such  formality 
was  required  by  the  Act,  merely  observed  that  great 
responsibility  was  thrown  on  their  Lordships  by  adjudi- 
cating on  the  case  in  his  absence.  His  lordship  then 
inquired  for  the  specification  and  drawings. 

Mr.  Cressxvell  suggested  that  these  were  immaterial  on 
the  present  occasion,  inasmuch  as  the  extension  of  the 
patent  would  not  affect  its  validity  in  any  way. 

Their  Lordships,  however,  appeared'to  think  that  some 
evidence  ought  to  be  given,  to  show  the  petitioner's  com- 
pliance with  the  statutes  relating  to  patents,  and  the 
specifications,  being  in  Court,  were  produced  with  the 
drawings  and  models. 

Mr.  C.  Freshjieldy  the  petitioner's  solicitor,  produced 
the  original  gazettes  and  newspapers,  and  proved  inserting 
the  notices  required  by  the  Act,  and  by  their  Lordships* 
order  appointing  the  hearing. 

Mr.  Brothers,  the  petitioner's  book-keeper,  was  called 
to  prove  the  amount  expended  in  working  the  patent,  and 
the  amount  received  for  the  sale  and  hire  of  instruments. 
He  produced  a  cash  account,  extracted  from  the  peti- 
tioner's books,  showing  the  disbursements  and  receipts  in 
every  year,  from  the  22d  December,  1821,  to  the  31st 
August,  1835,  and  proved  the  correctness  of  it.  From 
this  it  appeared,  that  the  petitioner  had  expended  upwards 
of  3,000/.  before  any  returns  were  received;  that  the 
first  return  received  was  not  until  the  year  1826. 

This  witness  underwent  much  and  close  examination  from 
Lords  Lyndhurst  and  Srougham^  whose  inquiries  were 
directed  to  ascertain  whether  the  money  in  question  was 
expended  in  working  the  patent  or  in  preliminary  prepa- 
rations ;  and,  also,  whether  the  instrument  could  be 
made  at  a  saleable  price.  Their  Lordships  also  strictly 
examined  the  witness  as  to  the  principle  and  mode  in 
which  the  account  had  been  made  out,  the  manner  in 
which  the  stock  had  been  valued,  to  arrive  at  the  con- 
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elusions  given  in  evidence  ;  and  so  strict  were  their 
LordsbiDs*  inquiries  on  these  points,  that  the  witness  was 
sent  to  Marlborough-street  for  his  own  and  a  foreman's 
rough  memoranda  of  the  stock. 

Lord  Ltpidhursi^  after  much  investigation,  expressed 
himself  entirely  satisfied  with  this  part  of  the  case. 

This  witness  also  produced  a  list  of  the  performers  who 
had  played  in  public  on  the  instruments  in  question,  by 
preference,  during  the  last  and  former  seasons.  Among  the 
persons  named  were  Moschelles,  Hummel,  Hertz,  Men- 
delshon,  Listz,  Pixis,  Dulcken,  Kiallmark,  &c.,  &c.  The 
witness  also  proved  that  the  sales  of  the  instruments  had 
numerically  increased  in  each  year,  from  the  year  1825  up 
to  the  present  time. 

fFiUiam  Webb^  one  of  the  petitioner's  foremen,  pro- 
duced the  models  of  the  invention,  and  explained  the 
advantages  of  the  action  as  set  forth  in  the  petition,  and 
also  the  expense  of  the  manufacture,  which  was  proved 
to  be  nearly  two-thirds  greater  than  the  cost  of  the  old 
action,  makmg  the  whole  instrument  considerably  nK>re 
expensive  to  the  manufacturer  than  the  old  instrument* 
He  also  proved  that  the  petitioner  sold  his  instrument  at 
the  same  price  as  the  old  makers. 

This  witness  was  examined  by  Lord  Lymlhurst^  with  a 
view  to  ascertain  whether  the  whole  money  expended  had 
been  laid  out  in  working  the  patent  according  to  the 
specification,  and  whether  a  portion  of  the  outlay  had  not 
been  occasioned  by  experiments  and  improvements  on  the 
original  invention. 

John  Webby  another  foreman,  confirmed  the  preceding 
witness,  and  proved  the  value  of  the  stock  in  hand,  in  the 
petitioner's  patent  piano-forte  manufactory,  according  io 
the  last  price,  to  be  about  10,000/. 

Madame  Dulcken^  the  celebrated  pianist,  stated  that, 
on  coming  to  this  country,  she  brought  with  her  a  German 
piano;  that  she  found  it  unequal  to  public  performance, 
and  tried  all  the  best  instruments  of  the  old  makers  ;  that 
she  was  unable  to  play  on  any  of  these  in  public,  from 
their  heaviness  of  touch,  and  after  some  time  she  was 
referred  to  Mr.  Erard ;  that  she  tried  his  instrument,  and 
found  it  in  every  respect  superior  to  any  she  had  ever 
tried,  including  even  the  German,  both  in  respect  of  its 
lightness  of  touch,  power,  and  expression ;  that  she 
immediately  obtained  one  of  his^  and  had  never  used  any 
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other  since;  thai  she  had  had  it  in  constant  use  for  seven 
years;  that  during  that  period  it  had  never  broken  a 
string;  had  required  very  much  less  tuning  than  any 
other  instrument;  had  received  as  much  wear  as  an  ordi- 
nary instrument  in  ten  years,  and  was,  nevertheless,  then 
in  as  good  condition  as  when  new.  She  stated,  that  she 
had  taken  one  of  these  instruments  to  St.  Petersburgh ; 
that  it  was  constantly  removed  from  house  to  house,  from 
hot  rooms  through  intense  cold,  and  sustained  no  injury, 
either  in  the  mechanism  or  in  the  tuning. 

This  lady  had  her  piano-forte  in  Court,  and  played  on 
it  by  direction  of  their  Lordships. 

Mr.  LatotiVf  one  of  the  directors  of  the  Philharmonic 
Society  ;  Siguor  Scappa,  leader  of  the  band  at  the  Opera; 
Mr.  Kiallmarkj  Mr.  Werner^  Mr.  Jackson^  Mr.  Graddon^ 
Mr. Stilt  all  performers,  or  persons  intimately  acquainted 
with  the  piano-forte,  were  examined,  and  spoke  in  the 
highest  terms  of  the  excellence  of  the  instrument,  and  its 
superiority  over  those  of  the  old  construction.  They  all 
of  them  concurred  in  stating  that,  in  their  opinion,  it  was 
not  only  lighter  in  touch,  and  more  brilliant  than  the  old 
instruments,  but  was  more  durable,  and  less  easily  put 
out  of  order.  They  explained  the  difficulties  with  which 
the  inventor  had  had  to  contend,  Several  of  them  bore 
testimony  to  the  unfounded  statements  circulated  by 
interested  or  ignorant  persons^  to  the  disadvantage  of  the 
instrument,  and  one  of  them  mentioned  an .  instance, 
within  his  own  experience,  where  a  performer,  who  had 
provided  himself  with  oneof  Erard^s  instruments,  was  not 
suffered  to  play  on  it  in  public. 

Mr.  Latour  also  stated  as  a  fact,  that  one  of  the  instru- 
ments in  question,  which  had  been  in  use  ten  years,  was 
recently  sold  by  public  auction  for  95/. 

Several  of  the  witnesses,  in  answer  to  questions  from 
Lords  Lyndhurst  and  Brovgliamj  stated  that  the  new 
instrument  was  decidedly  to  be  preferred,  on  the  ground 
of  its  intrinsic  merits,  by  the  great  performers,  among 
whom  Moschelles,  Hertz,  and  Hummel,  were  named ;  and 
that  the  instrument  was,  in  their  experience,  more  durable 
than  those  of  the  old  construction,  and  less  liable  to  get 
out  of  tune. 

Mr.  John  Farey^  Civil  Engineer,  stated  that  he  had 
accurately  compared  the  specification  with  the  model; 
that  the  specification  had  been  known  to  him  for  several 
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years,  having,  iu  fact,  been  prepared  by  his  brother,  and 
settled  by  Sir  John  Copley.  That  he  considered  the 
invention  one  of  great  ingenuity  and  merit;  that  he 
always  thought  it  must  ultimately  succeed  in  superseding 
the  old  construction  of  the  instrument ;  but  that  being 
in  itself  an  invention  to  carry  into  effect  a  great  refine- 
ment in  arty  it  would  take  several  years  before  it  could  be 
fully  appreciated.  He  explained  the  objects  spiecified  in 
the  second  patent  of  1825  to  consist  in  a  new  application 
of  the  mechanism  comprised  in  the  original  patent,  which 
the  witness  considered  to  have  been  covered  by  that 
patent,  and  also  in  the  addition  of  a  system  of  bracing 
to  the  piano-forte  independent  of  any  other  improve* 
ment. 

Lord  Brougham  then  called  back  the  foreman  to  ascer- 
tain what  proportion  the  expense  of  the  bracing  bore  to 
the  whole  outlay ;  and  was  informed  that  it  was  very 
trifling. 

Lord  Lyndhurst  delivered  the  judgment  of  the  Court. 
He  said  that,  on  consideration  of  the  whole  circumstances, 
their  Lordships  thought  that  a  sufficiently  strong  case  had 
been  made  out,  both  on  the  score  of  the  hardship  of  the 
case  and  the  merit  of  the  invention,  to  justify  their  Lord- 
ships in  recommending  His  Majesty  to  extend  the  first 
patents  for  the  term  of  seven  years ;  but  that,  in  their 
Lordship's  opinion,  no  case  had  been  made  out  as  to  the 
second  patent  of  1825.  His  Lordship  added,  that  in  all 
such  cases,  their  Lordships  would  require  a  strong  case 
of  hardship  to  be  made  out,  as  well  as  a  strong  case  upon 
the  utility  of  the  invention. 


KAY  V.  MARSHALL. 

In  the  Court  of  Chancery ^  before  the  Lord  Chancellor  (Cottenham)*—* 

January,  1836. 

In  this  case  the  plaintiff,  the  patentee  of  an  invention 
for  **New  and  Improved  Machinery  for  preparing  and 
spinning  Flax,  Hemp,  and  other  fibrous  substances, 
by  power,''  filed  a  bill  to  obtain  an  account  of  the 
numbers  of  spindles  set  up  and  used  by  the  defendant, 
according  to  the  plaintiff's  invention,  praying  for  an 
account  of  all  profits  which  the  defendant  had  made  by 


118  gabpmael'b  reports 

such  use  of  the  invention;  and  also  praying  that  the 
defendant  might  be  restrained,  by  injunction,  from  further 
using  the  invention.  The  bill  set  forth  the  grant  of  the 
letters  patent,  and  that  a  specification  had  been  duly 
enrolled  fully  describing  the  nature  of  the  invention. 
The  bill  also  set  forth  the  nature  of  the  invention  in  the 
words  in  which  it  was  claimed  in  the  specification  ;  and 
avowed  that  the  defendant  had  set  up  and  was  using 
an  important  part  of  the  invention,  as  described  in  the 
specification,  viz.,  the  use  of  drawing-rollers,  set  at  a 
distance  of  not  more  than  two-and-a-half  inches  apart 
when  spinning  with  wet  flax.  The  defendant  demurred 
generally  to  the  bill  for  want  of  equity ;  and  on  hearing 
the  demurrer  argued,  the  Vice-Chancellor  ordered  that 
the  case  should  stand  over,  with  liberty  to  the  plaintiff  to 
bring  such  action  at  law  as  he  might  be  advised.  The 
plaintiff  now  appealed  against  this  order. 

Sir  F.  Pollock^  Mr.  Khiderslet/y  and  Mr.  Booths  ap- 
peared for  the  plaintifl. 

Mr.  Barber,  Mr.  JVigram,  and  Mr»  R,  Atkinson^  for 
the  defendant. 

It  was  argued  that  the  order  was  without  precedent. 
If  the  Vice-Chancellor  doubted  the  validity  of  the  patent, 
he  should  have  sent  a  case  to  a  Court  of  law.  Here  the 
patent  had  been  held  for  several  years,  and  had  been 
sustained,  when  proceedings  at  law  against  other  parties 
had  been  taken.  His  Honour  had  considered  the  speci- 
fication uncertain,  because  the  invention  was  said  to  consist 
in  '^  the  placing  of  the  retaining  rollers,  e,^,and  the  draw- 
ing-rollers, c,  c,  nearer  to  each  other  than  they  have  ever 
before  been  placed,  say,  within  two  and  a  half  inches  of 
each  other,*'  such  expression  he  considered  was  equivalent 
to  /^ about,"  or  "perhaps,**  and  was  much  too  loose.  It 
was  contended  that  his  Honour  was  in  error,  for  had  he 
read  the  whole  specification,  he  would  have  found  that 
the  description  was  exact,  and  that  the  words  quoted 
were  that  which  constituted  the  claim  of  the  patentee 
and  the  novelty  of  his  invention. 

For  the  defendant  it  was  said  that  his  Honour  the 
Vice-Chancellor  considered  that  the  patent  was  void,  but 
having  respect  to  the  long  period  the  patent  had  been 
held,  he  would  not  allow  the  demurrer,  being  willing  to 
give  the  plaintiff*  an  opportunity  of  making  a  valid  legal 
title  in  a  Court  of  law,  which  was  necessary  as  a  founda- 
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tion  for  a  Court  of  Equity  moving  in  the  question.  The 
invention  wa8  not  Buch  as  could  be  maintained  in  a  Court 
of  law  as  a  manufacture  under  the  statute.  It  was 
simply  adjusting  the  old  machinery  to  the  altered  state  of 
the  flax,  caused  by  maceration,  and  the  maceration  itself 
was  not  patentable,  the  invention,  as  described,  not  being 
properly  the  subject  of  a  patent.*    The  specification  was 

*  The  specification  is  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come.     I,  James  Kay,  of 
Preston,  in  the  County  of  Jjancastcr,   cotton-spinner,   send  gprccting. 
Whereas,  His  present  Most  Excellent  Majesty,  King  George  the 
Fourth,  by  his  Letters-patent  under  the  Great  Seal  of  Great  Britain, 
bearing  date  at  Westminster,  the  26th  day  of  July  in  the  sixth  year 
of  his  reign,  did  for  himself,  his  heirs,  and  successors,  give  and  grant 
unto  me,  the  said  James  Kay,  his  especial  licence,  that  I,  the  said 
James  Kay,  my  executors,  administrators,  and  assigns,  or  such  others 
as  I,  the  said  James  Kay,  my  executors,  administrators,  and  assies 
should,  at  any  time,  agree  with,  and  no  others  from  time  to  time 
and  at  all  times  during  the  term  of  years  therein  expressed,  should, 
and  lawfully  might  make,  use,  exercise,  and  vend  within  England, 
Wales,  and  the  town  of  Berwick-upon-Tweed,  my  invention  of  *  New 
and  Improved  Machinery  for  Preparing  and  Spinning  Flax,  Hemp, 
and  other  Fibrous  Substances  by  Power,*  in  which  said  letters-patent 
is  contained  a  proviso,  obliging  me,  the  said  James  Kay,  by  an  instru- 
ment in  writing  under  my  hand  and  seal,  particularly  to  dfescribe  and 
ascertain  the  nature  of  my  said  invention,  and  in  what  manner  the 
same  is  to  be  performed ;  and  to  cause  the  same  to  be  enrolled  in  His 
said  Majesty's  High  Court  of  Chancery  within  six  calendar  months  next, 
and  immediately  after  the  date  of  the  said  recited  letters-patent,  as  in 
and  by  the  same  reference  being  thereunto  had,  will,  more  fully,  and 
at  large,  appear.    Now,  know  ye,  that  in  compliance  with  the  said 
proviiio,  I,  the  said  James  Kay,  do  hereby  declare  the  nature  of  my 
said  invention  to  consist  in  new  machinery  for  macerating  flax  and 
other  similar  fibrous  substances,  previous  to  drawing  and  spinning  it, 
which  process  I  call  preparing  it ;  and  also  in  improved  machiner)'  for 
spinning  the  same  after  having  been   so  prepared ;  and  in  further 
compliance  with  the  said  proviso,  I,  the  said  James  Kay,  do  hereby 
describe  the  manner  in  which  I  perform  my  said  invention  by  the 
following  description : — 

"  First,  of  the  new  machinery  for  macerating ;  and, 
"  Secondly,  of  the  improved  machinery  for  spinning,  reference 
being  had  to  the  drawing  annexed,  and  the  figures  and  letters  marked 
thereon,  that  is  to  say, — 

"  Description  of  the  Drawing. 

"  I  will  first  describe  the  new  machinery  for  the  purposes  of  ma- 
ceration. 

"  Fig.  1,  represents  a  front  elevation  of  an  ordinary  flax  spinning- 
frame  as  used  for  preparing  flax,  liemp,  and  other  fibrous  substances 
by  power,  with  this  alteration,  namely,  instead  of  the  ordinary  spindles 
which  would  be  placed  at  m,  j,  aubstitute  the  twisters  and  rollers 
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also  loose  and  uncertain.  It  was  impossible,  from  that 
document,  to  ascertain  how  far  a  person  might  go  in 
safety  without   infringing   the  claim  in   respect   to   the 

coloured  blue,  but  to  which  being  well  known  in  the  trade,  I  lay  no 
claim  as  being  any  part  of  my  said  invention.  A,  A,  A,  A,  are  four  tin 
cans  set  into  tin  or  other  vessels,  B,  B,  B,  B,  and  kept  from  slippingto 
the  bottom  of  these  vessels  by  means  of  the  beading  or  rim,  r,  r.  The 
can  and  vessel  on  the  right  are  shown  in  section  in  order  more  dis- 
tinctly to  show  how  the  one  sets  into  the  other;  the  vessels,  B,  B,  B,  B, 
are  bored  with  holes  like  a  cullendar,  and  set  into  a  trough,  c,  c,  filled 
with  distilled  or  other  soft  water  at  about  sununer  heat.     As  the  cans, 

A,  fill  with  rovings  or  slivers  of  flax,  such  roviugs  or  slivers  should 
be  pressed  down  by  means  of  a  nlunger  into  the  vessels,  B,  B,  B,  B, 
untu  all  the  air  in  tne  flax  be  expelled  through  the  lioles  in  the  vessels 

B,  B,  B,  B ;  until  this  is  cfiected  the  roving  or  sliver  will  not  be  suffi- 
ciently macerated.  "When  the  roving  or  sliver  lies  in  one  completely 
saturated  mass  at  the  bottom  of  the  vessels,  B,  B,  B,  B,  from  naving 
been  repeatedly  pressed  down  and  under  the  water  by  the  plunger, 
the  cans  may  be  lifted  off,  and  the  roving  or  sliver  may  be  divided, 
and  the  vessels  and  trough  may  be  removed  with  the  compressed 
rovings  or  slivers  in  them,  and  left  to  steep  for  about  five  or  six  hours, 
when  they  will  be  in  a  fit  state  to  be  removed  to  the  spinning-frame, 
and  acted  upon  as  hereinafter  set  forth. 

"  Fig.  2,  is  a  side  view  of  fig.  1,  and  merely  given  to  show  the  relative 
position  of  the  can,  macerating  vessel,  and  flax  spinning- frame. 

"  Having  now  described  the  new  machinery  for  the  purposes  of  ma- 
ceration, and  which  consists  only  of  the  vessels,  marked  B,  and  the 
trough  of  water  marked  c,  I  will  proceed  to  describe  the  improved 
machinery  for  spinning  flax  and  other  similar  fibrous  substances. 

"  Fig.  3,  represents  a  side  view  in  section  of  my  improved  spinning- 
frame  to  be  worked  by  power  in  any  of  the  ordinary  methods.  D,  D,  is  a 
wooden  or  other  trough,  divided  into  compartments,  each  compartment 
having  the  contents  of  one  of  the  macerating  vessels  emptied  into  it 
in  sucn  manner  that  the  said  contents,  when  so  emptied  into  it,  may 
have  the  appearance  represented  in  this  figure,  and  the  best  mode 
which  I  have  found  of  doing  this  has  been  to  turn  the  macerating 
vessel  upside  down  carefully  over  the  compartment,  when  the  end  of 
the  roving  or  sliver  will  be  easily  found.  E,  E,  represents  the  contents 
of  two  of  the  macerating  vessels  emptied  as  aforesaid.  The  ends  of 
the  roving  or  sliver  being  found,  they  are  led  over  the  roller,  c,  at  the 
top  of  the  frame,  H.  From  this  roller,  G,  the  roving  or  sliver  is  led 
between  aii  ordinary  pair  of  retaining  rollers,  c,  e,  and  a  pair  of 
drawing  rollers,  c,  c ;  the  drawing  rollers,  r,  c,  move  at  a  space  eight 
times  faster  than  the  retaining  rollers,  e,  e,  which  retaining  rollers  I 
find  answer  better  to  be  fluted.  I  place  the  drawing  rollers  only 
two-and-a-half  inches  from  the  retaining  rollers,  and  this  constitutes 
the  principal  improvement  in  the  said  spinning  machinery,  for  the 
roving  being  so  completely  macerated,  would  not  hold  together  to  be 
drawn  out  while  in  such  a  state,  to  the  crdinarj'  length  of  tiie  staple  ; 
but  this  very  state,  when  drawn  in  so  short  a  length  as  here  repre- 
sented, enables  it  to  be  spun  very  fine  and  evenly,  for  it  should  be 
stated  that  there  is  no  elasticity  in  the  fibre  of  flax,  hemp,  nettle-weed, 
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distance  at  which  the  rollers  might  be  placed  apart.  The 
defendant  offered  to  put  in  a  full  answer,  but  the  dis- 
coi'ery  sought  was  most  vexatious  and  oppressive. 

His  Lordship,  in  giving  judgment  said,  the  plain- 
tiff's bill  states  that  he  has  obtained  a  patent  for  new 
and  improved  machinery  for  preparing  and  spinning  flax, 
hemp,  and  other  fibrous  substances,  and  that  in  his  spe- 
cification, duly  enrolled,  he  set  forth,  described,  and 
ascertained  the  nature  of  his  said  invention,  and  the 
several  parts  thereof,  and  by  what  means  the  same  was 
to  be  performed.  Upon  the  face  of  his  bill,  therefore,  he 
alleges  that  he  did,  by  his  specification,  do  all  that  his 
patent  required  him  to  do,  namely,  describe  and  ascer- 
tain the  nature  of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed.  What  follows  in  the  bill 
is  merely  the  claim,  not  intended  to  be  any  description  of 

or  other  the  like  substances ;  but  when  drawn  by  rollers  so  placed  as 
aforesaid^  and  moving  at  the  relative  speeds  aforesaid,  and  in  the 
completely  saturated  state  aforesaid,  the  fibres  themselves  are  pulled 
asunder  and  reauire  to  be  twisted  immediately  or  the  continuity  of  the 
thread  would  be  destroyed.  This  position  of  the'  rollers  is  not 
necessary  in  the  ordinary  mode  of  spmning  such  substances  as  afore- 
said, for  in  the  ordinary  process  the  elongation  of  the  skim  only  is 
effected  by  the  process  of  drawing,  and  not  the  elongation  of  the 
fibres  themselves,  which  compose  the  skim,  j,  is  the  thread  or  staple 
in  its  twisted  or  spun  state,  and  L,  is  the  ordinary  bobbins  and  fly. 

"  Now,  whereas,  I  hereby  declare  that  what  I  claim  as  my  invention,  in 
respect  of  new  machinery  for  preparing  flax,  hemp,  and  other  fibrous 
substances,  are  the  macerating  vessels  marked  B,  and  trough  of  water 
marked  c;  and  that  which  I  claim  as  my  invention  in  respect  of  improved 
machinery  for  spinning  flax,  hemp,  and  other  fibrous  substances,  is  the 
wooden  or  other  trough  marked  D,  for  holding  the  rovings  when  taken 
from  the  macerating  vessels ;  and  the  placing  of  the  retaining  rollers, 
«,  e,  and  the  drawing  rollers,  c,  c,  nearer  to  each  other  than  they  have 
ever  before  been  placed,  say  within  two-and-a-half  inches  of  each 
other  for  the  purpose  aforesaid.  And  such  my  invention  being  to  the 
best  of  my  knowledge  and  belief  entirely  new,  and  never  before  used 
within  that  part  of  His  said  Majesty*s  United  Kingdom  of  Great 
Britain  and  Ireland,  called  England,  the  said  dominion  of  Wales, 
or  town  of  Berwick-upon-Tweed,  I  do  hereby  declare  this  to  be  my 
specification  of  m^  said  invention ;  and  that  I  do  verily  believe  this, 
my  said  specification,  doth  comply  in  all  respects  fully  and  without 
reserve  or  disguise,  with  the  proviso  in  the  said  hereinbefore  in  part 
recited  letters  patent  contained,  wherefore  I  do  hereby  claim  to 
maintain  exclusive  right  and  privilege  to  mv  said  invention. 

''In  witness  whereof,  I,  the  said  James  Kay,  have  hereunto  set  mv 
hand  and  seal  the  26th  day  of  January,  in  the  year  of  our  Lora, 
1826. 

««  James  Kay." 
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the  means  by  which  the  invention  is  to  be  performed,  but 
introduced  for  the  security  of  the  patentee,  that  he  may 
not  be  supposed  to  claim  more  than  what  he  can  support 
as  an  invention.  The  chiim  is  not  to  aid  the  description, 
but  to  ascertain  the  extent  of  what  is  claimed  as  new. 
It  is  not  to  be  looked  to  as  the  means  of  makiiis^  a  machine 
according  to  the  patentee's  improvements.  I^,  therefore, 
the  specification,  as  containing  the  description,  be  suffi- 
ciently precise,  it  cannot  be  of  any  consequence  that 
expressions  are  used  in  the  claim  which  would  be  too 
general  if  they  professed  to  be  part  of  the  description. 

In  the  present  case,  the  plaintiff  alleges  that  he  has 
before  explained  the  means  by  which  his  invention  was  to 
be  performed :  and  the  defendant,  by  demurring,  admits 
this  statement  to  be  true.     The  plaintiff  then  states  that 
he  claims  his  invention   in  respect  of  new  machinery  for 
preparing  the  flax  to  be  as  he  there  states — a  part  of  the 
patent  which  is  not  in  question ;  and  that  what  he  claims 
as  his  invention  in  respect  of  improved  machinery  for 
spinning   hemp,  flax,  and   other   fibrous  substances,  is, 
**  the  wooden  or  other  trough  marked  d,  for  holding  the 
rovings  when  taken   from   the  macerating  vessels;   and 
the  placing  of  the  retaining  rollers,  ^,  e,  and  the  drawing 
rollers,   r,  c,  nearer   to  each  other  than  they  have  ever 
before    been  placed,  say   within   two  and  a-half  inches 
of  each  other,  for  the  purpose  aforesaid."     From  what 
I   have   already  stated,  it   is   not   necessary  for  me   to 
say  much   upon  the  construction  to  be  put  upon  these 
words :    the    sufficiency   of   the   description    not  being 
in  my  opinion  to  be  looked  for  in  this  place,  and  the 
plaintiff  alleging  that  he  has  before  fully  described  the 
means  by  which  his  invention  is  to  be  performed.     Were 
it  necessary  for   me  to   express  an  opinion   upon  these 
words,  I  should  probably  be  of  opinion  that  their  true 
meaning  was,  that  by  means  of  the  invention,  the  rollers 
might  be  brought  within  two  and  a  half  inches  of  each 
other.     The   claim  is   for   the   means  of  approximating 
them ;  and   the  degree  attained  is  stated  to  be  two  and 
a-half  inches,  and  the  plaintiff  afterwards  states  that  to  be 
the  exact  distance. 

It  is  to  be  observed  that  the  claim  consists  of  two  parts, 
the  process  for  maceration,  and  the  improved  machinery 
for  spinning  the  macerated  substance.  The  bill  then 
alleges  that,  prior  to  the  plaintiff's  invention,  the  space 
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between  the  rollers  had  been  regulated  by  the  length  of 
the  fibre,  and  that  they  had,  therefore,  been  placed  at  the 
distance  of  from  twelve  to  twenty  inches,  but  that  by  a 
new  combination  of  the  drawing  and  retaining  rollers,  he 
has  discovered  the  means  of  spinning  flax  at  the  distance 
of  two  and  a-half  inches  only ;  and  that  by  means  of  such 
improvement,  a  better  substance  was  produced.     If  the 
plaintifr*8  statement  had  rested  here^  it  would  have  been 
impossible,  upon  that  statement,  to  raise  a  question  as  to 
the  validity  of  his  patent,  as  it  would  have  amounted  to  a 
statement,  that  whereas  in  all  machines  heretofore  used, 
the  rollers  were  at  from  twelve  to  twenty  inches  apart, 
and  could  not  be  approximated — the  length  of  the  fibre 
regulating  the  distance — the  plaintifl*  had  contrived  a  new 
combination   of    the    rollers,    by   which  they   could  be 
approximated  to  two  and  a-half  inches.     It  would  then 
have  appeared,  that  this  object  had  been  attained  by  a 
new  combination  of  the  rollers ;  but  the  bill  goes  on  to 
state,  that  the  approximating  of  the  rollers   is  accom* 
plished  by  using  the  fibre  in  a  wet  state ;  and  it  is  there- 
fore said  that  the  discovery,  in  fact,  consists  in  wetting  or 
macerating  the  flax,  and  not  in  any  improvement  in  the 
machine,   the   distance  of    the   rollers   being  stated    to 
depend  upon  the  state  and  substance  of  the  flax,  and  to 
be  therefore  liable  to  variation  as  that  state  and  substance 
shall  vary ;  and  this  must  be  the  real  question  upon  the 
validity  of  the  patent.   But  it  is  a  question  which  has  been 
open  ever  since  the  patent  was  obtained  in  the  year  1825 ; 
for  as  the  alteration  in  the  spinning  machine  is  claimed  as 
part  of  the  invention,  if  such  alteration  did  not  entitle  the 
patentee  to  be  protected  in  the  exclusive  benefit  derived 
from  it,  the  whole  patent  would  have  been  void.    The 
bill  then  states,  that  what  the  plaintiff  so  claims  is  new 
and  useful ;  that  he  has  been  in  the  exclusive  enjoyment 
of  the  privilege  ever  since  the  year  1825;  that  he  has 
brought  several  actions  for  its  infringement;  and   that 
the  validity  of  his  patent  has  been  established  at  law  in 
those  actions. 

To  this  bill  the  defendant  put  in  a  general  demurrer, 
and  upon  the  argument  in  the  Court  below,  the  Vice- 
Chancellor  ordered  the  demurrer  to  stand  over,  with  liberty 
to  the  plaintiff  to  bring  an  action  to  trv  the  validity  of 
the  patent.  No  instance  has  been  proauced  of  such  a 
couna  having  been  ever  taken  upon  a  demurrer;  and  I 
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ain  of  opinion  that|  however  beneficial  it  might  be  in  the 
result,  by  bringing  the  question  in  issue  to  a  speedy 
determination,  it  is  too  great  a  departure  from  the  practice 
of  the  Court,  and  too  inconsistent  with  the  nature  of  the 
question  before  the  Court  upon  a  demurrer,  to  be  sup- 
ported. 

Upon  a  demurrer  no  question  of  fact  can  be  in  issue; 
the  question  being,  not  whether  the  plaintiff  be  entitled, 
but  whether,  if  all  he  say  be  true,  he  is  entitled.  Every 
allegation,  therefore,  however  false  in  fact,  must  be  taken 
to  be  true;  but  in  the  action,  the  question  will  not  be, 
what  legal  consequence  will  follow  a  state  of  circumstances 
such  as  the  bill  alleges,  but  what  are  the  rights  of  the 
parties  upon  a  state  of  circumstances  proved  to  exist,  and 
which  may  be  totally  at  variance  with  the  allegations  in 
the  bill.  The  question  being,  what  is  the  law  upon  an 
admitted  state  of  facts^  it  would  not  be  according  to  the 
course  of  the  Court  to  send  such  a  question  to  a  jury ; 
but  there  is  in  this  case  the  additional  objection,  that  the 
facts  before  the  jury  will  not  necessarily  be  the  same  as 
are  stated  in  the  bill.  It  is  no  answer  to  the  objection  to 
say,  that  by  the  modern  course  of  proceeding  at  law,  the 
grounds  upon  which  the  verdict  of  the  jury  has  proceeded 
will  appear  upon  the  record.  This  circumstance  may  no 
doubt  render  the  verdict  more  useful  in  ascertaining  the 
rights  of  the  parties;  but  it  may  still  leave  the  question 
quite  open,  as  to  what  is  the  result  in  law  of  the  facts 
stated  in  the  bill.  I  am,  therefore,  of  opinion  that  the 
order  appealed  from  cannot  stand. 

It  remains  to  be  considered,  whether  the  demurrer 
ought  to  have  been  allowed  or  overruled ;  and,  upon  this 
view  of  the  case,  I  must  assume  that  the  Vice-Chancellor 
thought  that  he  could  not  allow  the  demurrer;  and  in 
that  opinion  I  think  he  was  right. 

The  plaintiff  alleges  that  he  has  been  in  possession  of 
his  patent-right  for  ten  years,  and  that  he  has  within  that 
time  established  his  right  at  law.  The  equitable  relief 
flows  from  the  legal  title ;  and  the  question  is,  whether 
upon  the  statements  in  the  bill,  the  Court  can  take  upon 
itself  to  decide  that  the  plaintiff  has  no  legal  title.  If  the 
plaintiff  asking  for  equitable  relief  upon  the  ground  of  a 
legal  title,  states  upon  his  bill  a  title  which  cannot  be 
supported  at  law,  the  defendant  may  take  advantage  of  it 
by  demurrer,  but  if  the  plaintiff  states  himself  to  stand  in 
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the  position  of  having  so  far  established  his  title  at  law  as 
to  give  him  at  least  a  primd  fade  title,  this  Court  will  so 
far  give  credit  to  such  circumstances  as  to  aflford  him  the 
aid  of  its  jurisdiction  until  the  suit  shall  be  in  such  a 
state  as  to  call  upon  the  Court  for  a  decision,  or  to  direct 
such  proceedings  as  may  be  necessary  to  complete  the 
investigation  of  the  right  at  law.  Many  cases  were  cited 
to  show  that,  upon  demurrer,  the  Court  inquires,  not 
whether  the  plaintiff  may  have  a  title  from  the  facts  stated, 
but  whether  he  has  stated  a  good  title.  But  the  cases 
which  stand  upon  legal  titles  differ  from  those  in  which 
the  title  is  altogether  equitable.  If,  for  instance,  a  plaintiff 
comes  here  for  equitable  relief,  after  he  has  estab- 
lished his  right  at  law  against  the  defendant,  the  Court 
will  not  withhold  its  assistance  because  it  may  doubt  or 
disapprove  the  decision  at  law. 

What,  then,  is  the  state  of  the  plaintiff's  legal  right  as 
be  states  it  in  his  bill  ?  That  he  has  been  in  the  enjoyment 
of  it  for  ten  years,  and  that  he  has,  in  actions  against 
others,  established  it  at  law.  There  is  therefore  posses- 
sion of  a  considerable  duration,  strengthened  by  the  ver- 
dict obtained,  though  not  thereby  conclusively  established 
against  the  defendants.  To  refuse  to  entertain  the  suit 
would  be  to  deprive  the  plaintiff  of  the  benefit  of  his 
possession. 

In  BouUon  and  Wait  v.  BuU^*  Lord  Rosslyn  refused  to 
dissolve  an  injunction, although  the  Courtof  Common  Pleas 
had  been  equally  divided  upon  the  validity  of  the  patent. 
There  had,  indeed,  been  long  possession  in  that  case,  but 
the  right  was  at  that  time  very  doubtful ;  and  Lord  Rosslyn 
proceeded  upon  the  ground,  that  he  would  not  disturb 
the  possession.  In  Harmer  v.  Plaync^f  Lf/rd  Eldrm  acted 
upon  the  same  principle,  and  said,  that  where  the  public 
had  permitted  enjoyment  under  a  patent  for  a  reasonably 
long  time,  the  Court  would  give  credit  to  the  patent  until 
the  legal  question  could  be  tried ;  and  he  therefore  granted 
an  injunction,  although  he  expressed  great  doubt  as  to 
the  validity  of  the  patent.  In  that  case  the  patent  was 
of  thirteen  years'  standing.  In  Hill  v.  ThompsonjX  Lord 
Eldon  again  laid  down  the  same  rule,  observing,  that 
where  a  patent  had  been  granted,  and  an  exclusive  enjoy- 
ment of  some  duration  had  existed  under  it,  the  Court 
would  interfere  by  injunction  without  putting  the  party 
•  Vol.  L,  p.  156.         t  Vol.,  i.,  p.  246.         %  VoL  L,  p.  369. 
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previously  to  establish  his  title  at  law;  but  that  where 
the  patent  was  but  of  yesterday,  and  its  legality  was 
disputed,  the  Court  would  not  act  upon  its  own  notions 
of  the  validity  or  invalidity  of  the  patent,  without  the 
right  having  been  first  establislied  at  law.  In  that  case 
the  motion  was  made  in  the  year  181 7.  The  patent 
was  taken  out  in  the  year  1814|  and  the  specification 
bore  date  in  January,  1815,  but  the  Invention  had  not 
been  used  until  July,  1816. 

These,  indeed,  are  all  cases  of  injunction;  but  the 
principle  applies  equally  to  cases  of  demurrer.  The 
Court  may  refuse  an  injunction  in  many  cases  in 
which  the  facts,  if  stated  upon  the  bill,  would  preclude 
a  demurrer;  but  it  could  not  grant  an  injunction  upon 
fiictS;  which,  if  stated  upon  the  bill,  would  make  the  bill 
demurrable.  If  the  facts  do  not  give  the  Court  jurisdiction, 
no  injunction  could  issue;  and  for  the  same  reason,  a 
demurrer  would  hold  if  facts  of  that  description  consti- 
tute the  bill.  If  the  plaintiff  in  this  cause  should  ever 
apply  for  an  injunction,  the  truth  of  the  statement  upon 
the  bill  to  which  I  have  adverted  will  then  come  in 
question.  Upon  the  demurrer,  the  truth  of  it  cannot  be 
questioned ;  and  this  bill  represents  such  an  enjoyment 
of  possession  under  the  patent,  not  by  acquiescence 
merely,  but  by  force  of  the  assertion  of  title  at  law,  as 
within  the  authority  of  the  cases  I  have  referred  to, 
entitles  the  plaintiff  to  have  his  legal  title  recognised  in 
this  Court,  until  a  proper  occasion  shall  arise  for  having 
its  validity  ascertained.  That  I  have  already  said  cannot 
be  done  upon  demurrer. 

Upon  these  grounds  I  am  of  opinion  that  this  bill  states 
such  a  case  as  precludes  the  Court  from  saving,  upon 
demurrer,  that  the  legal  title  under  which  the  plaintiflT 
claims  is  bad;  the  order  of  the  Vice-Chancellor  must, 
therefore,  \je  discharged  and  the  demurrer  overruled. 

It  was  observed  that  the  bill  seeks  useless  and  vexatious 
discovery,  and  that  if  the  demurrer  be  overruled,  the 
defendant  will  be  under  the  necessity  of  answering  and 
giving  that  discovery.  It  is  perhaps  true  that  the  de- 
fendants have  not  such  means  of  protection  in  cases  of 
this  kind  as  might  be  desirable,  but  that  consideration 
cannot  influence  my  judgment  upon  the  demurrer. 

On  the  hearing  of  the  cause  an  action  was  ordered  to  be 
brought  to  ascertain  the  validity  of  the  patent 
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KAY  V.  MARSHALL. 

At   PbrAr. — Before  Mr,  Baron  Parhe  and  a   Special  Jury, — 

July  23,  1846. 

This  was  an  issue  from  the  Court  of  Chancery  to  try 
the  following  questions: — Whether  the  plaintiff  haa, 
before  and  at  the  time  of  making  the  letters  patent  in  the 
said  bill  of  complaint  mentioned^  found  out  and  invented 
any  new  and  improved  machinery,  as  in  the  said  letters 
patent  and  bill  of  complaint  and  specification  is  alleged  ? 
and  whether  the  said  alleged  invention  of  the  plaintiff  in 
the  said  bill  of  complaint  and  letters  patent  and  specifica- 
tion mentioned  and  described,  was  before,  and  at  the  time 
of  the  making  of  the  said  letters  patent,  of  much  or  any 
public  benefit  or  utility,  as  in  the  said  bill  of  complaint 
and  letters  patent  is  alleged  ?  The  plaintiff  alleges  the 
affirmative  of  both  these  issues,  and  the  defendants  nega- 
tive them. 

SirF.PoUockzxiA  Mr.Sfarkie^  appeared  for  the  plaintiff; 
and  Mr.  Cresswell  and  Mr.  Wightmarij  for  the  defendant. 

Sir  F.  Pollock  addressed  the  jury  as  follows  : — Gentle- 
men, the  plaintiff  in  this  case  was  formerly  a  machine 
maker,  afterwards  connected  with  the  cotton  spinning 
business;  and  subsequently  he  became  connected  with 
the  flax  manufacture,  and  1  cannot  help  saying,  in  addi- 
tion to  that,  that  I  believe  his  name  will  be  handed  down 
to  posterity  as  one  of  the  greatest  benefactors  to  his 
country.  The  defendants,  of  whom  Mr.  Marshall,  of 
Leeds,  is  at  the  head,  are  probably,  by  name,  well  known 
in  this  great  county  as  a  house  of  most  extensive  business. 
Gentlemen,  this  issue  is  directed  by  the  Court  of  Chan- 
cery, to  try  whether  the  invention  of  Mr.  Kay,  or  that 
which  he  claims  to  be  his  invention,  and  for  which  he 
took  out  a  patent  in  the  year  1825,  was  new  at  the  time 
when  he  presented  it  to  the  public;  and,  secondly,  whether 
it  is  useful.  Certain  proceedings  have  been  had  in  the 
Court  of  Chancery.  We  are  to-day  to  try  these  two 
questions,  that  you  may,  by  your  verdict,  inform  the 
conscience  of  the  Chancellor,  and  enable  him  to  say 
whether  be  ought  to  give  Mr.  Kay  that  assistance  which 
the  Court  of  Chancery  alone  can  give  him,  in  preventing 
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persons  from  secretly  availing  themselves  of  his  improve- 
ments without  giving  him  that  compensation  which  by 
law  he  is  entitled  to.  The  date  of  Mr.  Kay's  patent  was 
in  July,  1825,  eleven  years  ago.  The  specification  was 
enrolled  in  the  month  of  January,  1826,  upwards  of  ten 
years  ago,  and  is  consequently  very  nearly  expired ;  but 
such  is  the  importance  of  it,  that  even  at  this  late  period 
the  defendant  has  thought  it  worth  his  while  to  invade 
the  patent,  to  defend  that  invasion,  and  to  resist  the 
claim  which  I  believe  every  other  house  in  the  trade, 
almost,  has  submitted  to  for  years,  and  I  believe  it  is 
almost  unexampled  in  the  history  of  patent  law;  and 
his  Lordship,  1  am  quite  sure,  will  go  with  me  in  this 
remark,  that  at  the  end  of  ten  or  eleven  years  of  the 
patent  being  in  full  play,  the  patentee  enjoying  very  con- 
siderable benefit  under  it,  an  attempt  should  now  be  made 
to  dispute  it.  Gentlemen,  it  has  been  disputed ;  it  has 
been  disputed  in  vain ;  and  his  Lordship  may  remember 
that,  in  the  year  1831,  when  on  the  other  side  of  the 
circuit,  I  had  the  honour  to  appear  before  him  in  the 
cause  of  Kay  v.  Renshaw^  when  the  patent  was  disputed, 
but  disputed  in  vain;  and  we  have  from  that  circumstance, 
and  from  the  proceedings  taken  in  the  Court  of  Chancery, 
some  notion  of  the  point  to  be  raised  here  to-day.  But 
with  entire  deference  to  your  judgment,  which  is  to  be 
exercised  by  and  by,  I  think  the  case  is  utterly  without 
defence ;  and  when  I  have  given  you  a  short  history  of 
the  state  of  the  flax  manufacture  before  this  patent,  and 
the  state  in  which  it  is  at  present,  and  the  results  which 
the  plaintiff's  invention  has  brought  about,  before  I  come 
into  any  details  of  the  invention  itself,  I  think  you  will 
say  there  is  a  moral  evidence  in  the  cause,  that  there  is 
an  extraordinary  character  about  the  whole  history  of  it, 
which  is  more  striking,  more  convincing,  more  indisput- 
able than  you  ever  met  with  in  the  case  of  a  patent  in  all 
your  life.  The  cotton  trade,  you  are  aware,  is  at 
present  one  of  the  largest  and  most  abundant  sources  of 
the  wealth  and  prosperity  of  this  country, — I  was  going 
to  add,  happiness ;  but  there  are  circumstances  connected 
with  the  cotton  trade  which  lead  persons  to  doubt  whether 
there  are  not  some  human  beings  whose  comfort  would 
be  increased  by  certain  alterations  or  regulations  in  the 
working  of  that  branch   of  trade.      But  as  a  national 
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object,  beyond  all  doubt  the  cotton  trade  is  of  the  first 
importance  in  this  country.  I  won't  detain  you  by 
statistics  connected  with  it ;  but  we  all  know  that  under 
the  influence  of  that  trade,  obscure  villages  have  grown 
up  into  immense  towns ;  land  that  was  not  worth  five 
shillings  an  acre  has  come  to  be  calculated  by  thousands 
and  thousands  of  pounds  per  acre;  population  has  in- 
creased ;  wealth  has  accumulated ;  capital  has  grown 
up ;  industry  has  flourished ;  and  this  country  has  been 
able  to  meet  emergencies  and  to  sustain  burdens,  and  to 
make  efforts  and  exertions,  unparalleled  almost  in  the 
history  of  the  world.  During  this  period  the  flax  trade 
had  made  little  or  no  progress  until  1825,  the  date  of  Mr. 
Kay's  patent,  but  the  progress  that  has  been  made  from 
that  time  down  to  the  present  is  such  that  when  this 
patent  comes  to  be  general,  as  it  will,  there  can  be  no 
doubt  that  it  will  increase  to  an  enormous  extent;  and  no 
man  can  doubt,  who  has  witnessed  the  increase  during 
the  last  seven  years,  that  the  flax  trade  will  increase  and 
become  as  great  a  benefit  to  this  country  as  that  sister 
trade  which  has  flourished  for  so  many  years.  I  have 
mentioned  the  date  of  Mr.  Kay's  patent;  in  1826  he 
enrolled  the  specification  of  his  invention.  Patents  are 
of  different  sorts ;  some  for  articles  that  a  man  may  vend, 
and  of  course  he  obtains  his  remuneration  in  the  price  at 
which  he  sells  them ;  others  are  for  new  methods  of  ma- 
nufacture, the  mode  of  remunerating  for  which  is  by 
granting  licences.  Mr.  Kay  set  up  a  machine  himself  to 
satisfy  the  manufacturing  world  that  he  could  do  and  was 
doing  what  he  professed  to  do  by  his  patent,  and  I  think 
there  never  has  been  a  complaint  that  he  endeavoured  to 
extort  from  any  body  any  thing  but  a  small  and  reason- 
able remuneration  to  himself.  I  am  not  aware  that  Mr. 
Kay  has  had  any  complaint  made  against  him  as  to  the 
remuneration  which  he  charges.  The  mode  of  charging 
is  so  much  per  spindle.  He  does  not  give  a  licence  in 
the  gross.  He  says,  '^You  shall  have  permission  to  use 
it,  but  you  shall  pay  me  so  much  per  spindle ; "  and  I 
believe  there  is  not  a  person  in  the  trade  who  has  not 
been  glad  to  enjoy  the  patent  and  pay  him  the  price  he 
asks  for  it.  The  date  of  the  invention  was  in  1823 : 
prior  to  that  time  all  fine  flax  spinning  was  in  this 
country,  and  I  believe  all  the  world  over,  done  en- 
tirely by  hand.     You    may  suppose  that  the  spirit  of 
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enterprise,  the  desire  to  improve  the  manufacture  of  the 
country  would  naturally  have  carried  into  that  branch 
of  business  the  immense  resources  of  the  steam-engine ; 
but  no  power  except  that  of  the  human  hand  had  ever 
been  applied  to  the  spinning  of  flax  beyond  a  certain 
degree  of  fineness.  No  machine  that  had  ever  been 
designed,  or  tried,  or  dreamt  of,  could  have  accomplished 
that  object  till  the  year  1825.  Now  it  is  extremely 
important  that  I  should  state  to  you  very  shortly  what 
are  the  details  of  this  question,  what  is  called  sl  lea  \s  a. 
length  of  300  yards ;  and  the  finest  spun  flax  that  was 
produced  by  machinery  up  to  J  825  was  forty  leas  to  the 
pound  of  flax.  All  spinning  that  was  superior  to  that  in 
fineness  was  done  by  the  hand ;  and  you  are  probably 
aware  that  Irish  linen,  which  is  much  valued  in  this 
country,  is  extensively  made  in  Ireland,  labour  being 
cheaper  there  than  it  is  here ;  indeed,  the  linen  manufac- 
ture may  be  called  the  staple  manufacture  of  Ireland,  and 
all  fine  linens  undoubtedly  come  from  Ireland,  all  the  fine 
work  being  done  by  hand.  Since  Mr.  Kay*s  invention 
has  been  published  to  the  world,  there  has  been  produced 
by  artificial  power,  by  the  assistance  of  the  steam-engine, 
spun  flax  of  a  much  greater  fineness  than  was  ever  produced 
before  by  hand.  I  am  sure  in  this  county  I  can*t  address 
a  gentleman  who  is  not  aware, — none  of  you  in  the  jury-? 
box  can  be  unaware, — that  the  cotton  manufacture  would 
be  scarcely  any  thing  but  for  steam;  and  that  unless 
steam  power  can  be  substituted  for  animal  power  in  ma- 
nufacturing pursuits,  it  is  impossible  to  produce  an  article 
that  shall  be  very  cheap ;  and  that  it  is  impossible  for  this 
country,  unless  the  steam-engine  be  applied,  to  compete 
with  other  countries  where  labour  is  a  great  deal  cheaper 
than  it  is  here.  It  is  the  steam-engine  applied  to  cotton 
that  has  given  it  that  immense  impulse  which  has  raised 
it  in  the  manufactures  of  this  country.  It  was  the  appli- 
cation of  the  steam-engine  that  was  the  desideratum 
required  to  give  the  flax  manufacture  the  same  level  and 
the  same  advantage.  Up  to  the  year  1825,  no  flax  was 
spun  by  machinery  of  greater  fineness  than  forty  leas  to 
the  pound,  that  is,  forty  times  300  yards.  They  can 
now  spin  by  machinery  flax  so  fine  that  there  shall  be  200 
leas  to  the  pound ;  and  the  result  of  that  is  so  extraordinary 
that  I  cannot  refrain  from  mentioning  it.  If  you  have 
200  times  300  yards  to  the  pound,  they  give  60,000  yards. 
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and  as  1,760  yards  make  a  mile  (call  it  '2,000  in  round 
numbers),  you  may  spin  a  pound  of  flax  to  the  length  of 
thirty  miles,  and  that  can  be  done  by  Mr.  Kay's  machine 
and  the  use  of  the  steam-engine.  I  don't  deny  that  it 
could  be  done  by  hand  before,  though  only  by  some  of 
the  ablest  and  most  skilful  of  the  land,  and  it  would  have 
taken  a  good  deal  of  time  to  do  it.  It  can  now  be  done 
with  perfect  ease.  I  hold  in  my  hand  a  specimen  of 
spinning,  the  best  that  could  be  done  by  machinery  prior 
to  the  year  1825 ;  it  is  of  the  fineness  of  forty  leas  to  the 
pound;  and  it  is  quite  obvious  that  it  is  an  article  that  is 
adapted  to  very  coarse  work,  and  that  it  never  could  be 
applied  to  the  description  of  manufacture  that  could  give 
to  the  flax  trade  that  sort  of  impulse  which  has  been 
given  to  it  by  Mr.  Kay's  invention.  I  will  now  hand  you 
a  specimen,  not  wrought  for  the  purpose  of  being  brought 
here,  but  of  a  very  common  sort;  it  is  110  leas  to  the 
pound,  nearly  three  times  the  fineness  of  that  I  first 
showed  you.  You  may  easily  see  that  it  is  capable  of 
being  wrought  into  cloth  of  a  very  superior  kind. 
There  has  been  no  pattern-sample  made  for  the 
purpose  of  giving  you  a  specimen  different  from 
what  occurs  in  the  trade  itself;  but  it  can  be  spun 
as  fine  as  200,  and  I  am  told  as  fine  as  260  leas  to  the 
pound.  I  shall  prove  as  a  fact,  which  my  Learned  Friend 
cannot  deny,  that  before  the  year  1825  the  trade  got  no 
fine  yarn  from  any  other  source  than  the  hand-spinning ; 
and  it  cannot  be  doubted  that  since  1825  the  quantity  of 
fine  spinning  by  machinery  has  increased ;  that  it  has 
gone  on  increasing  in  fineness ;  and  that  its  progress 
during  that  time  has  been  such  that  from  year  to  year 
the  demand  has  increased,  the  consumption  has  been 
greater^  and  manufactories  have  risen  up.  And  you  will 
find  by  the  witnesses  whom  I  have  here  from  Scotland, 
Ireland,  and  every  part  of  the  kingdom  where  this  sort  of 
manufacture  is  encouraged  and  pursued,  that  the  increase 
of  the  trade  is  such  (and  there  is  every  prospect  of  its 
going  on  increasing),  that  I  think  I  am  entitled  to  say 
that  Mr.  Kay^s  name  will  be  handed  down  to  posterity  as 
a  benefactor  to  his  country.  His  discovery  was  the  result 
of  industry  and  ingenuity ;  he  applied  his  skill  and  expe- 
rience in  the  right  direction  ;  and  it  was  not  by  accident 
but  by  study  and  attention  to  the  mode  of  obtaining 
success,  that  Mr.  Kay  has  done  what  was  never  done 
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before.  It  is  one  strong  feature  of  this  case  that  iif 
derived  from  the  external  history  of  the  flax  trade,  that  up 
to  1823  it  never  was  done,  and  since  that  time  it  has  gone 
on  increasing;  and  there  is  little  doubt  that  it  will  go  on 
till  the  flax  trade  shall  be  on  a  level  with  the  cotton  trade 
of  this  country.  I  think  this  statement  is  about  enough 
to  satisfy  any  man  who  could  be  assured  that  the  facts 
are  true,  and  I  defy  my  Learned  Friend  to  contradict 
them.  Let  me  but  know  that  the  invention  of  Mr.  Kay's 
patent  was  contemporaneous  with  the  application  of 
steam  power  to  the  successful  production  of  this  fine 
article,  and  I  require  but  little  more  evidence  that  the 
patent  is  useful,  and  that  it  is  new.  That  it  is  useful  there 
cannot  be  a  doubt;  that  it  is  new  you  will  be  satisfied 
beyond  doubt ;  for  nobody,  until  Mr.  Kay,  had  been  able 
to  produce  any  thing  that  could  compete  with  hand  power. 
After  this  general  reference  to  the  history  of  the  flax 
trade,  I  will  give  you  the  history  of  Mr.  Kay's  invention, 
and  I  will  prove  it.  Mr.  Kay  was  regularly  brought  up  a 
machine  maker,  and  when  turning  his  attention  to  the 
improvement  of  machinery,  did  not  come,  like  some  per- 
sons, with  vague  ideas  of  the  perpetual  motion,  or  some 
odd  fancy  which  could  have  no  legitimate  connexion 
with  the  trade  he  was  then  following.  He  became 
connected  with  the  cotton  trade,  and  he  then  per- 
ceived this  extraordinary  fact  Raw  cotton  was  about 
lOd.  per  lb.  and  spun  cotton  was  ]8d.  per  lb. ;  raw  flax 
was  about  6d.  per  lb.  and  spun  flax  was  4s,  per  lb.; 
so  that,  by  being  spun,  flax  was  increased  from  6^/.  to  4s., 
being  eight  times  its  original  value,  or  800  per  cent.;  and 
cotton  was  increased  from  lOcL  to  18c/.,  being  less  than 
100  per  cent.,  about  four-fifths,  or  80  per  cent.  I  have 
no  doubt  every  one  of  you  will  perceive  what  is  the 
reason  of  that;  one  was  done  by  steam  power,  and  the 
other  by  hand.  Mr.  Kay  immediately  perceived  that 
if  he  could  invent  a  method  by  which  steam  power 
could  be  applied  to  the  making  of  fine  flax,  in  the 
same  way  that  it  was  applied  to  the  spinning  of  cotton 
very  fine,  he  should  probably,  while  conferring  a  great 
benefit  on  his  country,  be  doing  a  great  service  to  himself 
and  his  family.  He  entered  upon  a  course  of  experiments 
and  observation.  He  pulled  to  pieces  portions  of  spun 
flax  and  cloth;  he  examined  the  matter  in  detail;  and  at 
length  he  came  to  the  conclusion  that  if  flax  could  be  spun 
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in  such  a  manner  as  to  imitate  the  operation  of  the  human 
hand,  be  should  then  be  able,  by  the  application  of  the 
cheap  power  of  the  steam-engine,  to  accomplish  his  object. 
He  considered  what  was  the  effect — what  the  woman  did 
when  she  was  spinning.  She  constantly  wets  her  fingers ; 
she  draws  out  the  thread  to  the  requisite  fineness ;  she 
measures  it  with  her  eye.  There  is,  of  course,  a  certain 
fineness  beyond  which  certain  people  can't  go;  though 
with  more  care  the  finer  it  will  become;  and  Mr.  Kay 
thought  that  the  moisture  that  was  used  in  hand  spinning 
must  be  the  true  secret  of  the  fineness  of  the  thread — 
that  it  was  in  that  manner  obtained.  He  made  many 
experiments ;  and  he  tried  to  adapt  the  distance  which 
was  used  in  the  cotton  machine  to  the  spinning  of  flax. 
It  would  not  answer.  The  machine  itself  would  not 
answer.  Those  wheels  would  not  at  all  answer ;  but  he 
tried  to  use  the  cotton  machine,  varying  it  so  as  to  adapt 
it  to  the  spinning  of  flax.  That  would  not  answer.  He 
then  thought  that  something  turned  upon  the  length  of 
the  fibre,  and  he  tried  his  operations  at  various  distances; 
and  at  length  he  discovered  that  if  he  macerated  flax,  and 
then  spun  it  with  an  interval  between  the  retaining  roller 
and  the  drawing  roller  of  about  two  inches  and  a  half,  he 
succeeded  in  his  object.  It  was  sufficient  for  him  that  he 
had  done  so.  No  man  is  bound  to  philosophize  upon  any 
of  the  improvements  that  he  presents  to  his  country.  It 
is  sufficient  for  him  to  do  it,  and  to  say  how  it  can  be 
done ;  he  is  not  bound  as  a  philosopher  to  analyze  the 
natural  secret  of  his  success,  but  it  does  turn  out  upon 
that  inquiry  and  investigation,  that  the  cause  of  his 
success,  and  the  cause  of  his  failing  previously,  may  be 
ascertained  almost  with  mathematical  certainty.  Cotton 
is  spun  at  a  distance  (which  a  course  of  experiments  alone, 
I  believe,  has  ascertained  to  be  the  best) — at  a  distance 
between  the  retaining  roller  and  the  drawing  roller  of  an 
inch  and  an  eighth,  or  something  thereabouts.  Flax  used 
to  be  spun  at  a  distance  of,  I  think,  from  fifteen  to  twenty 
inches,  or  rather  from  fourteen  to  twenty-four  inches. 
Mr.  Kay's  invention  is  this — macerate  your  flax,  and  then 
spin  it  with  a  distance  of  two  inches  and  a  half,  and  you 
will  succeed.  But  if  you  macerate  your  flax  and  spin  it 
at  a  greater  distance,  or  at  a  less  distance,  you  will  not 
succeed,  and  if  you  do  not  macerate  your  flax  you  will 
not  succeed  even  at  that  distance.     Before  I  go  further,  I 
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will  just  explain  to  you  the  manner  in  which  the  opera- 
tion is  performed.  This  [pointing  to  a  machine  on  the 
table]  is  a  representation  of  a  machine  prepared  according 
to  Mr.  Kay*s  uivention.  Here  is  flax  in  a  certain  state, 
prepared  for  passing  through  the  retaining  rollers  to  the 
drawing  rollers.  The  drawing  rollers  are  made  to  move 
with  a  velocity  considerably  greater  than  the  retaining 
rollers,  a  velocity  which  varies  according  .to  the  fineness 
of  the  flax  you  wish  to  produce.  The  distance  between 
the  drawing  rollers  and  the  retaining  rollers  is  called  in 
the  trade  the  ratch ;  it  is  probably  a  corruption  of  what 
we  cockneys  call  the  reach.  That  [pointing  to  another 
machine]  is  a  working  model  of  the  old  mode  of  spinning, 
and  there  the  distance  between  the  drawing  rollers  and 
the  retaining  rollers  is  twenty-four  inches.  The  distance 
in  the  cotton  spinning  is,  I  believe,  an  inch  and  an 
eighth.  Of  the  mode  in  which  flax  is  prepared  I  take 
it  for  granted  in  a  general  way  you  are  quite  aware.  Flax 
is  obtained  from  various  vegetable  substances :  you  may 
get  it,  I  believe,  even  from  nettles,  and  many  other 
vegetables  besides  the  flax  itself.  But  when  it  is  per- 
fectly ripe  it  is  to  be  put  in  a  situation  where  the  pithy 
part  of  it  decays,  and  the  fibre  remains.  It  is  then  what 
in  the  South  I  believe  is  called  beaten^  and  in  the  North  is 
called  swindled.  It  is  then  heckled,  in  order  to  get  rid  of 
its  impurities ;  it  is  then  got  together  into  a  loose  sliver. 
It  is  not  necessary  to  take  up  much  time  in  describing 
these  processes  ;  but  it  is,  as  I  have  said,  collected  into  a 
loose   sliver,  capable  of    being   pulled  out,   and  that  is 

Kresently  got  into  what  is  called  a  roving.  This  (ex- 
ibiting  a  roving)  is  the  article  that  is  presented  to  the 
machine  to  be  spun  ;  and  the  manner  in  which  the  two 
wheels  operate  will  be  readily  explained  by  what  you  see 
here.  If  you  keep  pulling  out  in  this  way  (the  Learned 
Gentleman  extended  the  roving)  at  one  end  and  retain  the 
other,  it  becomes  finer  and  finer,  and  being  formed  into 
a  thread  is  turned  round  this  bobbin  or  spindle.  I  will 
.now  explain  to  you  what  turns  out  to  be,  on  a  curious 
inquiry,  and  philosophical  analysis,  the  important  part  of 
Mr.  Kay's  invention.  The  dry  flax  has  its  fibres  :  when 
these  come  to  be  examined,  they  seem  to  vary  somewhere 
from  fourteen  to  fifteen  or  from  twenty  to  twenty-two 
inches  long.  That  is  the  reason  why  the  reach  or  ratch 
of  the  common   spinning   machine   was   made  of    that 


OF  PATENT  CASES.  135 

length ;  for  the  effect  of  the  two  wheels  is  this,  if  the  flax 
be  presented  and  retained  with  a  certain  degree  of  force 
here  (at  the  retaining  rollers),  and  then  be  pulled  at  the 
other  end  (by  the  drawing  rollers),  and  if  the  interval  be  a 
little  longer  than  the  fibres  that  have  to  be  pulled,  this 
(the  drawing)  end  gets  hold  of  some  of  them  that  are  not 
retained  at  the  other  (the  retaining)  end,  and  the  fibres  of 
the  flax  are  thus  caught  one  by  one,  and  as  they  slip  over 
are  spun  round  and  become  a  thread.  That  was  the  mode 
of  spinning  by  power  adopted  in  former  times.  Mr.  Kay 
discovered,  as  he  thought,  though  for  ought  I  know  it 
may  have  been  known  before,  that  when  moisture  is 
applied  to  flax  its  fibres  separate  and  become  shorter,  and 
that  that  which,  if  pulled  out  and  examined,  appears  to 
be  only  one,  the  moment  it  is  wetted  and  twisted  about 
immediately  seems  to  separate  into  a  great  many;  and 
that  is  the  benefit  of  maceration.  There  is  a  vegetable 
mucilage  or  gum  of  some  sort  which  seems  to  bind  the 
flax  together,  and  when  that  is  moistened  by  any  process, 
the  large  fibres  separate  themselves  into  smaller  fibres. 
Mr.  Kay  pretends  not  to  be  a  philosopher ;  he  discovered 
it  by  experiment;  and  it  is  rare  that  philosophy  has  gone 
beyond  experiment,  i  believe  it  may  have  been  the  case 
with  Sir  Humphry  Davy's  safety  lamp  and  some  few 
others;  but,  generally,  experience  has  preceded  phi- 
losophy, and  I  believe  that  in  general  philosophy  has 
followed  the  practical  man  at  a  humble  distance  to  ex- 
plain what  he  was  doing,  and  not  to  conduct  him  on  his 
way.  It  now  turns  out  that  those  finer  fibres,  those 
ultimate  fibres,  are  about  two  and  a  half  inches  long,  or 
a  little  less.  It  also  turns  out  upon  an  analysis  of  cotton, 
that  the  fibres  of  cotton  are  an  inch  and  an  eighth  in 
length,  or  something  less;  and  now  I  admit  that  the 
philosophy  of  Mr.  Kay's  discovery  is  perfectly  well  under- 
stood. If  you  spin  cotton  you  must  have  your  ratch 
about  an  inch  and  an  eighth,  because  that  is  a  little  more 
than  the  length  of  the  fibre.  At  this  distance  you  always 
get  a  grip  of  the  next  fibre  before  the  fibre  you  are 
operating  upon  has  passed  through,  but  if  you  were  to 
attempt  to  spin  cotton  at  a  greater  ratch,  the  conse- 
quence would  be  that  you  would  pull  one  fibre  out  before 
you  got  hold  of  the  next,  and  the  thread  would — I  ought 
not  to  say  break  ;  it  is  not  properly  breaking — the  thread 
would  discontinue,  if  I  may  use  such  a  phrase.     In  the 
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common  flax  machine  there  is  a  ratch  extending  to  four 
and  twenty  inches.     The  large  fibres  of  flax,  when  not 
moistened,  are  from  fifleen  to  twenty  inches.  If  you  have 
a  ratch  greater  than  that,  you  go  on  pulling  and  pulling, 
and  catching  the  fibres  and  pulling  them  out  and  making 
them  slip  over,  and  you  make  the  thread  as  fine  as  the 
fibres  will   give  it  you.     But  you  observe,  that  in  that 
common  spinning  it  has  never  had  any  maceration ;  it  has 
not  had  the  wetting  and  twisting  that  the  spinner  gives 
it  in  the  hand,  nor  has  it  received  any  solution  in  water 
which  enables  it  to  break  up  into  ultimate  fibres.     That 
was  the  old  spinning;  and  Mr.  Kay,  not  by  accident,  not 
by  any  imaginary  notion  that  something  or  other  might 
do,  but  by  actual  experiment,  discovered  that  it  might  be 
improved.     He  ascertained  and  published  to  the  world 
that  this  machine  could  be  applied,  provided  you  moistened 
your  flax;  and  if  you  applied  it  to  the  moistened  flax, 
you  could  then  spin  away  as  fine  as  any  female  hand  that 
could  be  produced  in  the  world.  I  do  not  say  finer,  becaase 
it  may  be  said,  perhaps  with  truth,  that  whatever  may  be 
the  advantage  of  steam  in  multiplying  resources  and  pro- 
ducing cheapness  and  abundance,  the  human  hand,  after 
all,  is  the  best  piece  of  workmanship  :  if  you  are  indif- 
ferent about  price,  the  human  hand   is  that  which^   in 
almost   everything,   will   produce   the  most  satisfactory 
piece  of  work.     Now  all  this  will  be  proved  to  your  satis- 
faction.    You  will  learn  that  Mr.  Kay  was  at  work  upon 
this,   I  believe  I  am  correct  in  saying  not  for  months  but 
for  years  ;  that  he  made  machine  after  machine ;  that  he 
tried  experiment  after  experiment;  that  he  was  at  the 
expense  of  hundreds  of  pounds.     You  will  learn  that  he 
was  not  a  novice  intruding  himself  into  the  trade  with- 
out an  idea,   and  that  by  some  lucky  circumstance  he 
stumbled  upon  the  notion,  and  then  sought  to  deprive 
the  rest  of  the  world  of  the  benefit  of  it.     Such  an  indi- 
vidual, if  he  does  so,  is  entitled  to  the  reward  of  his  good 
fortune;  but  Mr.  Kay  is  especially  entitled  to  your  protec- 
tion, because  he  arrived  at  this  discovery  by  a  course  of 
observation  and  experiment.   Now  that.  Gentlemen,  is  the 
history  of  the  improvement  of  Mr.  Kay,  and  it  is  the 
history  of  the  department  of  our  manufactures  and  com- 
merce in  which  that  improvement  has  occurred.     Now  I 
will  state  to  you  this  specification,  and  I  do  not  think  it 
will  be  necessary  for  me  to  trouble  you  with  drawings  and 
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plans.     The  title  is,  '*  new  and  improved  machinery  for 
preparing  and  spinning  flax,  hemp,  and  other  fibrous  sub- 
stances by  power;''   and  you  will  observe  that  it  is  in 
reference  to  power  only  that  the  claim  is  made.     He  says, 
*^Now  know  ye,  that  in  compliance  with  the  said  proviso, 
I,  the  said  James  Kay,  do  hereby  declare  the  nature  of  my 
said  invention  to  consist  in  new  machinery,  for  macerating 
flax   and  other   similar  fibrous  substances   previous   to 
drawing  and  spinning  it,  which  process  I  call  preparing 
it;  and  also  in  improved  machinery  for  spinning  the  same 
after  having  been  so  prepared;  and  in  further  compliance 
with  the  said  proviso,  I,  the  said  James  Kay,  do  hereby 
describe  the  manner  in  which  I  perform  my  said  inven- 
tion by  the  following  description  : — First,  of  the  new  ma- 
chinery for  macerating ;   and  secondly,  of  the  improved 
machinery  for  spinning,  reference  being  had  to  the  draw- 
ing annexed,"  &c.     He  then  says,  instead  of  the  ordinary 
spindles  in  the  roving-frame,   I  subs$titute  twisters  and 
rollers,  but  to  which,  being  well  known  in  the  trade,  I  lay 
no  claim  as  being  any  part  of  my  invention.     He  then 
describes  that  the  rovings  are  to  be  plunged  into  a  trough 
filled  with  distilled  or  other  soft  water,  at  about  summer 
heat,  and  that  when  all  the  air  in  the  flax  has  been  ex- 
pelled, it  is    sufiiciently  macerated.     ^^  Having  now  de- 
scribed the  new  machinery  for  the  purposes  of  macera- 
tion, and  which  consists  only  of  the  vessels  marked  b,  and 
the  trough  of  water  marked  c,  I  will  proceed  to  describe 
the   improved   machinery   for   spinning  flax    and   other 
similar  fibrous  substances."    After  maceration,  the  roving 
or  sliver  is   led  between  an  ordinary  pair  of   retaining 
rollers  and  a   pair  of    drawing  rollers,    '*  the   drawing 
rollers  ,c,  <r,  move  at  a  pace  eight  times  faster  than  the  re- 
taining rollers,  e^  e,  which  retaining  rollers  I  find  answer 
better  to  be  fluted.     I  place  the  drawing  rollers  only  two 
and   a  half  inches  from  the  retaining  rollers,   and   this 
constitutes  the  principal  improvement  in  the  said  spinning 
machinery,  for  the  roving  being  so  completely  macerated, 
would  not  hold  together  to  be  drawn  out  while  in  such  a 
state  to  the  ordinary  length  of  the  staple ;  but  this  very 
state  when  drawn  in  so  short  a  length  as  here  represented 
enables  it  to  be  spun  very  fine  and  evenly ;  for  it  should  be 
stated  that  there  is  no  elasticity  in  the  fibre  of  flax,  hemp, 
nettle- weed,  or  other  the  like  substances  ;  but  when  drawn 
hy  rollers  so   placed   as  aforesaid,   and   moving   at  the 
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relative  speeds  aforesaid,  and  in  the  completely  saturated 
state  aforesaid^  the  fibres  themselFes  are  pulled  asunder 
and  require  to  be  twisted  immediately,  or  the  continuity 
of  the  thread  would  be  destroyed.  This  position  of  the 
rollers  is  not  necessary  in  the  ordinary  mode  of  spinning 
such  substances  as  aforesaid,  for  in  the  ordinary  process 
the  elongation  of  the  skim  only  is  effected  by  the  process 
of  drawing,  and  not  the  elongation  of  the  fibres  them* 
selves  which  compose  the  skim/^  And  then  he  thus  pro- 
ceeds— "Now  whereas  I  hereby  declare  that  what  I  claim 
as  my  invention  in  respect  of  new  machinery  for  pre- 
paring flax,  hemp,  and  other  f\brous  substances,  are  the 
macerating  vessels  marked  b,  and  trough  of  water  marked 
c ;  and  that  which  I  claim  as  my  invention  in  respect  of 
improved  machinery  for  spinning  flax,  hemp,  and  other 
fibrous  substances,  is  the  wooden  or  other  trough  marked 
D,  for  holding  the  rovings  when  taken  from  the  mace- 
rating vessels,  and  the  placing  of  the  retaining  rollers  e,  e, 
and  the  drawing  rollers  c,  e,  nearer  to  each  other  than  they 
have  ever  before  been  placed,  say  within  two  and  a  half 
inches  of  each  other  for  the  purpose  aforesaid,"  &c. 
That  is  Mr.  Kay's  specification. 

Mr.  Baron  Parke — The  wooden  trough,  and  the  po- 
sition of  the  drawing  and  retaining  rollers  ? 

Sir  F.  Pollock — Are  what  he  claims ;  but  it  is  of  im- 
portance that  in  all  these  matters  you  should  look  to  what 
is  the  spirit  of  the  invention.  And  I  am  quite  sure  that 
I  am  correct  in  stating  that  the  modern  view  of  the 
Learned  Judges  of  the  land  is  somewhat  dififerent  from 
what  was  the  case  in  former  times.  I  do  not  believe  that 
I  have  any  occasion  to  call  in  aid  any  laxity  of  decision ; 
certainly  not;  but  I  take  it  that  the  view  that  is  now 
taken  of  a  patent  is,  that,  in  whatever  language  it  may 
have  been  described,  however  clumsily  it  may  have  been 
expressed,  if  the  patent  is  an  improvement  it  will  be  sus- 
tained ;  and  if  the  man  had  made  a  wrong  claim  at  the 
end,  that  would  not  prevent  him  from  deriving  the 
benefit  of  his  discovery  if  it  were  a  good  one.  The  spirit 
of  Mr.  Kay's  invention  is  this  :  he  says  I  have  succeeded 
in  accomplishing  a  great  desideratum  ;  I  will  tell  you  how 
you  may  spin  by  power  a  very  fine  thread.  If  you  mace- 
rate your  flax  in  the  cans  which  I  present  to  you  for  that 
purpose,  and  spin  it  in  the  machine  improved  from  the 
common-flax  spinning  machine  by  reducing  iheratch  from 
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fifteen  to  twenty-two,  to  two,  or  two  and-a-half  inches,  you 
will  succeed.  If  you  take  my  plan  of  macerating  to  another 
machine,   or  the   shorter  ratch  of  cotton,   or  the  longer 
raich  of  the  old  mode  of  spinning,  it  will  not  do;  or  if 
you  bring  to  my  machine  cotton  or  the  old  flax  sliver  or 
ro?ing,  my  machine  will  not  do ;  my  machine  will  only 
do  when  the  flax,  by  some  process  of  watering,  is  reduced 
to   the   condition   that  the  fibres   will  come  out  at  the 
length  of  two  inches  and  a-half.     That  is  the  spirit  of  the 
invention ;  and  upon  that  I  rest  my  claim  to  your  verdict ; 
and   I  say,  without  hesitation,  that  it  is  conveyed  in  the 
specification  that  he  has  given  to  the  world.     It  is  quite 
plain  from  that,  that  what  he  claims  is  the  mode  of  mace- 
rating, and  that  particular  mode  of  spinning  flax  when  so 
macerated ;  and  I  defy  my  Learned  Friend  to  adduce  any 
instance    whatever    of    the    spinning  of    moistened    or 
macerated  flax,   in  a  ratch  of  two-and-a-half  inches,   or 
any  other  ratch  than  one  varying  from  fifteen  to  twenty- 
two  inches,   till   the  time  that  Mr.  Kay  produced  this 
patent.     That  is  the  interior  of  the  cause.     I  gave  you, 
before,  the  external  history ;  and  I  think  that,  after  look- 
ing at  the  external  and  internal  history  of  this  branch  of 
manufacture,  you  must  be  satisfied  of  the  plaintiffs  claim 
to  the  merit  of  this  invention.     I  have  but  a  word  or  two 
to  say  as  to  what  is  the  case  on  the  other  side.     I  am  told 
that  we  are  to  have  raked  up  against  us  a  patent  granted 
to  a  person  of  the  name  of  Horace  Hall,  who  did  use 
water  to  a  certain  extent,  and  who  did  spin  at  a  shorter 
ratch.     Gentlemen,  the  only  use  of  water  in  Mr.  Hall's 
patent,  if  that  should  be  set  up  to-day,  is  that  one  of  the 
wheels  in  its  lower  part — one  of  the  retaining  wheels  in 
its  lower  part,  dips  into  water,  and  as  far  as  the  slight,'  mo- 
mentary, imperfect  moistening  by  that  wheel  just  dipping 
down  into  water  or  passing   the  flax  partially  through 
water — just  for  an  instant — as  far  as  that  is  to  be  con- 
sidered  as  supplying  water   in  substitution  of  what   is 
applied  in  the  hand-spinning,  certainly  Mr.  Hall  had  an- 
nounced to  the  world  something  of  that  sort.     And  Mr. 
Hall  undoubtedly  shortened  his  ratch ;  for  if  you  examine 
its  position  on  the  plan  accompanying  his  specification, 
the  ratch  is  five  inches   by  the  scale  instead  of  the  old 
ratch  of  eighteen  or  twenty  inches.     Gentlemen,  the  best 
mode  of  ascertaining  whether  a  patent  is  useful  or  im- 
portant  is  to  inquire  the  result  of  it.     Was  Mr.  Hall's 
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patent  ever  worked  ?     It  was  granted  so  far  back  as  the 
year    1814,   and   it   never  succeeded — never;  and  every 
manufacturer — if  I  could  get  Mr.  Marshall  himself  into 
the  box,  be  must  give  me  this  answer  to  the  question — 
Did   you  ever  know  Hall's  patent   to  be  useful  to  the 
public  ?     He  would  say — never ;  there  was  a  vice  in  that 
which  prevented  it  from  succeeding.     You  must,  Gen- 
tlemen, by  this  time,  see  what  that  vice  was.     The  ma- 
chine was  not  adapted  to  the  long  ratch  required  by  the 
fibre    unmoistened,    nor    to    the    short    fibre   when   so 
moistened  as  to  be  capable  of  being  pulled  out.     But  Mr. 
Hall's   machine   had  been  occasionally   working,   either 
upon    some  imperfect  specimens,   or  he  had  moistened 
some  flax  not  enough   to  answer  one  purpose,  but  stilt 
suflScient  to  spoil  it  for  the  other.     He  had  got  some  flax, 
too  wet  to  be  used  in  that  (the  old  machine) ;  too  dry  to 
be  used  in  this  (Mr.  Kay's  machine) ;  but  it  would  be  im- 
possible that  you  could  be  certain  how  he  got  the  same 
degree  of  moisture  always  to  produce  that  ejOfect.     I  be- 
lieve he  thought  he  had  discovered  the  true  principle ;  but 
when   carried  into  effect  it  was   not  worth   a  farthing. 
From  that  time  down  to  1825,  when  Mr.  Kay  published 
his,  it  was  not  worth  a  groat.     No  man  got  Hall's  patent; 
no  man  worked  it.     All  the  fine  flax  was  spun  by  hand  in 
spite  of  it,  and  would  have  continued  to  be  so  but  for  Mr. 
Kay's  patent.     So  much  for  Hall's  patent ;  and  I  do  not 
know  whether  we  are  to  have  such  evidence  or  not ;  but 
if  every  mechanic  in  the  kingdom— if  every  civil  engi- 
neer or  mechanical  man  were  to  come  here  to  tell  you  that 
in  his  judgment  the  one  is  only  an  imitation  of  the  other, 
I  think  I  might  rely  on  your  impartiality  and  good  sense 
justly  to  discriminate  for  yourselves,  and  when  you  come 
to  understand  the  subject,  as  lam  sure  you  will  before  the 
cause  is  over,  to  judge  for  yourselves  from  the  history  of 
the  manufacture  itself.     Do  not  tell  me  anything  about 
Hall's  patent  if  it  did  no  good ;  tell  me  about  Mr.  Kay's 
patent,   since   which    the  trade  has  thriven  as  you  have 
heard.     But  I  am  told  there  was  another  attempt ;  that 
Mr.  Busk,  somewhere  about  1817  or  1818,  proposed  to 
himself  a  series  of  experiments  for  the  purpose  of  im- 
proving the  spinning  of  flax ;  and  that  he  had  a  person 
in  his  employ  of  the  name  of  Westley ;  and  I  understand 
that  it  is  to  be  said  that  they  did  something  which  is  to 
be  considered  an  anticipation  of  Mr.  Kay's  discovery,  and 
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that  therefore  Mr.  Kay's  discovery  is  null,  and  the  patent 
void.  Gentlemen,  there  was  a  trial  in  the  year  1831,  to 
which  I  alluded  before,  when  Mr.  Kay  brought  an  action 
against  a  person  of  the  name  of  Renshaw,  who  set  up  a 
defence  that  the  patent  was  void,  and  Westley  was  then 
called  as  a  witness.  We  were  rather  taken  aback,  be- 
cause, having  brought  an  action  on  a  contract,  we  went 
there  to  enforce  the  contract,  and  we  did  not  expect  to 
have  to  discuss  the  patent.  But  we  did  discuss  the  pa- 
tent, and  his  Lordship  left  the  case  to  the  jury,  who 
decided  in  our  favour.  On  that  occasion,  Westley  came 
to  do  all  the  benefit  he  could  to  the  defendant  in  that 
cause ;  and  it  is  not  unimportant  to  state,  that  a  witness 
came  from  Mr.  Marshall's  to  prove  the  price  of  spindles. 
He  came  for  the  defendant,  who  was  a  manufacturer  at 
Manchester.  The  action  was  brought  to  recover  the 
price  of  setting  up  some  spindles,  and  he  proposed  to  pay 
the  plaintiff  as  an  ordinary  workman,  and  not  as  a 
patentee.  Westley  detailed  what  he  had  done,  and  that 
Busk  had  endeavoured  to  carry  into  effect  Hall's  patent. 
If  we  have  him  to-day  you  will  hear  about  that.  The 
result  was  not  important ;  I  do  not  present  the  finding  of 
that  jury  as  anything  which  is  to  bind  you.  But  I  use  it 
for  this  purpose.  The  patent  had  then  been  running  six 
years,  and  from  that  time  down  to  the  present  Mr.  Kay 
has  been  known  as  the  inventor,  and  he  has  received  from 
scores  of  persons  in  the  trade  that  contribution  which 
they  thought  due  to  his  merit,  and  Mr.  Marshall  and  his 
partners  resist  that  which  I  trust  will  be  found  to  be  his 
due.  I  am  told  that  there  is  to  be  another  objection. 
**You  have  said  in  your  specification  that  you  claim 
specially  for  putting  the  rollers  nearer  to  each  other  than 
they  have  ever  before  been  placed."  We  heard  this 
argument  in  the  Court  of  Chancery;  and  one  of  my 
Learned  Friend^s  observations  was — '^  How  can  a  man 
have  a  patent  for  putting  two  things  nearer  to  each  other? 
Surely,  you  would  not  take  out  a  patent  if  you  were  to 
put  two  wheels  of  a  carriage  closer  than  they  were 
before.  There  is  the  machine;  these  two  wheels  are 
separate  from  each  other  by  twenty  or  twenty-four 
inches,  will  you  argue  that  you  cannot  put  your  wheels 
nearer  to  each  other  ?  Ridiculous  !  *'  Why,  Gentlemen, 
if  these  wheels  must  be  at  that  distance  to  spin  dry  fiax, 
and  those  wheels  must  be  at  this  distance  to  spin  wet 
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Mr.  Hall  telling  us  that  his  machine  may  be  varied,  every 
person  who  follows  in  that  is  to  be  considered  as  having 
taken  a  leaf  out  of  his  book.     Mr.  Kay  has  introduced  an 
improvement  of  great   merit,    and    he    wishes   for  his 
reward.     ^'  But  you  have  only  varied  Mr.  Hall's  machine ; 
and  as  he  has  patented  a  variation  of  his  machine,  you 
cannot  be  entitled  to  any  patent.'^    This  may  be  a  very 
amusing  argument  to  every  body  but  Mr.  Kay ;  but  it  can 
scarcely  be  expected  to  prove  satisfactory  to  him.    There 
is  another  matter  which  I  should  mention.     The  first  part 
of  the  plaintififs  invention  is  for  moistening  the  flax,  for 
without  being  moistened  it  will  not  do.     Mr.  Kay^s  mode 
of  moistening  was   by  placing  the  rovings  in  tin  cans 
fixed  into  other  vessels,  bored  with  holes  like  a  cullender, 
and  set  in  a  trough  filled  with  distilled  or  other  soft  water, 
at  about  summer  heat,  and  repeatedly  pressing  it  down 
with  a  plunger  under  the  water,  and  after  having  steeped 
it  five  or  six  hours,  turning  the  macerating  vessel  over, 
finding  the  end,  and  applying  it  to  the  machine.   There  is 
no  person  connected  with  general  mechanics  who  would 
not  perceive  that  that  might  be  done  in  ten  thousand 
different  ways.     It  is  quite  obvious.     There  is  not  any 
person  connected  with  general  mechanics  who  would  not 
perceive  that   the  moistening  might  be  produced  in  as 
many  ways  as  there  are  minds.     It  was  soon  discovered 
that  a  more  rapid,  though  it  turns  out  to  be  a  less  perfect, 
mode  of  maceration  would  answer  the  purpose  of  the 
general  manufacturer;   and  accordingly,   as  heat   saves 
time  in  every  process  of  dissolving,  as  all  of  you  are 
perfectly  well  aware,  the  water  was  made  a  little  hotter, 
and  instead  of  being  put  into  cans  and  left  to  steep  for 
six  or  eight  hours,  the  roving  was  passed  through  a  trough 
of  hot  water^  which   brought  it  into  the  state  to  which 
Mr.  Kay  brought  it  by  his  process,  which  I  will  call  No.  1. 
Now  I  admit  that:  it  is  so.     But  I  believe  I  can  satisfy 
you  that  if  you  want  to  do  the  thing  perfectly,  and  to 
produce  the  finest  and  best  work^  Mr.  Kay^s  is  the  best 
mode ;  because,  although  the  other  does  it  more  rapidly, 
and  sufficiently  well  for  ordinary  purposes,  it  does  it  not 
so  well   and   effectually    as   is  required   for  fine  work; 
because  in  this  country,  as  you  know,   the  cheaper  an 
article  is  manufactured,  and  the  more  rapidly  it  is  produced, 
the  more  readily  it  is  disposed  of  than  an  article  which 
is  a  little  better  but  a  great  deal  dearer.    How  that  will 
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affect  the  present  issae  I  do  not  at  present  perceive,  be- 
cause we  are  not  here  to  say  whether  Mr.  Marshall,  by 
what  he  has  done  has  invaded  the  patent,  but  whether 
Mr.  Kay  has  discovered  something  new.  Now  supposing 
the  cans  are  new,  as  they  certainly  are,  and  supposing 
that  the  mode  of  spinning  is  better,  as  it  certiunly  is,  if 
it  can  be  found  out  that  a  cheaper  mode  has  been  dis- 
covered, and  one  better  than  the  cans,  that  will  not  pre- 
vent Mr.  Kay*s  invention  from  beinff  new,  nor  will  it 
prevent  it  from  being  useful,  as  it  is.  if,  instead  of  being 
hundreds  and  hundreds  per  cent,  better,  as  it  is,  it  had 
been  only  one  per  cent.,  it  is  new ;  and  if  it  had  only 
paved  the  way  for  something  better,  the  plaintiff  is  en- 
titled to  your  verdict.  Having  now  given  you  a  short 
historical  test  from  which  to  judge  of  the  value  of  this 
invention,  I  will  next  take  a  sort  of  practical  test,  and  I 
think  I  can  present  to  you  the  best  practical  proof  that 
Mr.  Kay's  is  a  new  machine,  and  that  it  is  a  useful  and 
improved  machine.  I  mean  that  part  of  it  which  relates 
to  the  spinning.  I  will  say  nothing  about  cans  and  mace- 
ration, but  will  take  only  the  machine.  By  Mr.  Kay's 
machine  you  cannot  spin  cotton ;  you  cannot  spin  flax  in 
its  old  state  ;  but  you  can  spin  macerated  flax,  by  what- 
ever means  that  maceration  has  been  produced,  and  you 
can  ttpin  it  by  that  machine  only.  Take  a  cotton  ma- 
chine and  endeavour  to  alter  it  by  altering  the  wheels,  but 
in  that  machine  you  can  spin  nothing  but  cotton.  Take 
a  machine  on  the  old  plan,  and  you  can  spin  nothing  but 
dry  flax.  Take  Mr.  Kay's  machine,  with  the  ratch  at  two 
and  a  half  inches,  and  you  can  neither  spin  cotton  nor  dry 
flax,  but  only  macerated  flax.  You  have  a  machine  that 
will  do  cotton,  and  nothing  else;  you  have  a  machine  that 
will  do  macerated  flax,  and  nothing  else ;  and  a  machine 
that  will  do  dry  flax,  and  nothing  else.  If  that  does  not 
stamp  upon  each  machine  an  individuality  that  gives  it  a 
special  character,  and  establish  it  in  your  minds  to  be  an 
invention,  then  undoubtedly  I  have  considered  and  pre- 
pared myself  to  address  you  altogether  in  vain ;  but  if 
you  perceive  that  there  are  these  three  machines,  that  each 
of  them  requires  a  particular  ra/cA ;  that  each  of  them  will 
do  its  own  work  and  no  other;  and  that  each  of  them 
requires  a  ratch^  which  in  a  cotton  machine  is  very  little, 
in  the  flax  machine,  when  wet  and  macerated,  very  little 
more,  and  in  the  machine  for  dry  flax  still  more,  because 
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the  fibre  is  not  of  the  same  length ;  if  you  discover  that 
each  machine  has  that  individuality  stamped  upon  it,  then 
there  is  no  need  of  the  observation  brought  from  the 
Court  of  Chancery, — "  Oh  !  dear,  what  is  there  new  in 
putting  the  rollers  nearer  together,  as  near  as  in  cotton, 
or  as  near  as  in  spinning  dry  flax  ? "  It  is  easy  to  say 
^  Is  that  all  ?  '*  It  is  all ;  and  a  more  important  all  was 
never  presented  to  the  attention  of  a  jury,  or  called  for 
the  gratitude  of  the  country  to  the  party  who  presented 
it ;  for  it  is  that  discovery  alone  which  has  raised  the 
flax  manufacture  to  the  extent  to  which  it  has  arrived, 
and  which  bids  fair,  from  the  progress  which  it  is  con- 
tinuing to  make,  to  rival  what  I  may  call  the  sister  manu- 
facture of  cotton  in  wealth,  prosperity,  and  importance  to 
this  country. 

0  The  plaintiff's  patent  and  specification  were  then  put  in 
and  read. 

Henry  Fazakerley  sworn.  Examined  by  Mr.  Sfarkie. 
— In  1825,  and  for  five  years  before  that  time,  I  was 
roving-master  to  Mr.  Kay,  at  his  spinning  mill  at 
Preston.  Previous  to  1825,  Mr.  Kay  had  made  experi- 
ments in  flax  in  a  private  room  to  which  I  had  not 
access.  In  June,  1825,  I  removed  to  Penny  Bridge,  near 
Ulverstone,  to  superintend  a  mill  which  the  plaintiff  had 
recently  set  a-going  there ;  he  used  it  for  spinning  flax  ; 
there  was  some  old  machinery  there.  The  spinning  ratch 
was  twenty  inches  between  the  retaining  and  drawing- 
rollers.  Mr.  Kay  began  to  work  machinery  there  on  his 
new  plan.  I  remained  there  seventeen  weeks,  and  worked 
the  new  plan  during  the  time  I  was  there.  There  were 
six  spinning  frames ;  the  number  of  spindles  was  forty- 
eight  on  a  side,  and  there  were  two  sides,  which  made 
576  spindles  altogether.  While  I  was  there  the  mill  was 
visited  by  a  great  number  of  people,  who  came  to  see  the 
machinery.  I  am  now  with  German,  Petty,  and  Co., 
extensive  spinners  of  flax  at  Preston ;  I  have  been  with 
them  nearly  three  years.  The  plaintiff  has  a  son  with 
tbem :  I  have  had  a  good  deal  of  experience.  At  the  time 
I  was  at  Penny  Bridge  Mill  the  rovings  ran  down  into 
small  cans,  which  went  into  other  cans  that  had  holes  in 
them,  and  as  they  were  filled  we  took  them  down  into  a 
trough  and  steeped  them  there.  This  is  the  method  de- 
scribed in  the  patent.     We  had  good  soft  water ;  it  was 
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summer ;  we  liad  no  occasion  to  warm  the  water,  but  we 
had  a  little  soda  when  wanted.  A  plunger  was  used  in 
pressing  the  rovings  down  in  the  cans.  After  the  flax 
had  been  macerated  the  cans  were  brought  up  and  turned 
upside  down :  we  found  an  end  and  then  put  it  over  the 
roller.  The  roving  was  generally  steeped  in  the  can  from 
five  to  six  hours.  The  distance  of  the  ratch  from  nip  to 
nip  was  two  inches  and  three-eighths ;  I  cannot  speak  to 
the  distance  from  where  the  roving  is  taken  hold  of  by 
the  first  pair  to  the  place  where  it  is  taken  hold  of  by  the 
second  pair.  The  measurement  from  centre  to  centre  was 
two  three-eighths  to  two  and  a-half  inches.  After  passing 
the  drawing-rollers,  the  thread  was  immediately  spun  as 
at  present.  That  was  the  method  used  by  Mr.  Kay  at 
Penny  Bridge.  Since  that  period  some  alteration  has  been 
made  in  the  mode  of  maceration,  and,  instead  of  using  the 
macerating  can,  the  roving  is  passed  through  a  trough  of 
water.  The  water  is  occasionally  hot,  but  not  always. 
Passing  the  roving  through  the  trough  is  in  some  points 
better  than  the  former  plan,  and  in  some  it  is  not.  It 
saves  from  waste  generally,  but  when  the  flax  is  hard  it  is 
better  to  be  macerated  in  the  cans,  and  when  so  macerated 
the  yarn  is  of  a  better  quality  than  when  run  through  the 
trough.  The  trough  saves  waste,  but  the  cans  make 
better  yarn,  i  cannot  say  which  is  most  expensive. 
When  the  maceration  is  done  in  going  through  the  trough, 
it  was  not  got  so  well  done  as  by  the  cans  in  the  trough. 
If  the  wheels  move  quickly  the  thread  is  a  very  short 
time  in  water.  It  is  frequently  not  sufiicient,  as  we  have 
to  wet  the  rollers  to  give  it  more  wet;  but  when  we 
macerate  by  the  cans  we  are  always  sure  of  having  it 
sufiiciently  wet.  It  is  when  the  flax  is  of  a  hard  qu^ity 
that  it  generally  happens  not  to  be  sufficiently  wetted  in 
passing  through  the  trough.  I  do  not  know  what  was  the 
greatest  number  of  leas  spun  to  the  pound  before  1825, 
as  I  knew  nothing  about  lin  or  line.  German  and  Petty 
have  about  IJyOOO  spindles  going.  Macerated  flax  could 
not  be  spun  upon  a  cotton  machine.  The  rollers  would 
not  deliver  it,  because  they  would  not  have  power  to  draw 
it;  and,  another  thing,  it  would  not  make  a  thread;  if  it 
was  a  thread  it  would  be  a  flat  thread.  We  could  not  spin 
cotton  wet;  cotton  must  be  warm,  or  it  would  not  spin  at 
all.     Cotton  passes  through  three  pair  of  rollers;  but  in 
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flax  there  is  only  one  drawing — one  pair  of  rollers.  It 
would  not  answer  the  purpose  to  have  more  than  one 
drawing  of  wet  flax,  because  the  macerated  flax  will  not 
do  to  be  drawn  above  such  a  distance.  It  must  be  spun 
immediately  after  it  has  got  through  the  drawing-rollers. 

Mr.  Baron  Parke. — The  mode  of  maceration,  the 
troughs,  and  the  distance^  is  what  the  plaintiff  claims  as 
new. 

By  Mr.  Starkie. — Would  it  do  to  draw  wet  flax  through 
another  set  of  rollers  before  it  is  spun  ? — No. 

Cross-examined  by  Mr.  Cresswell. — 1  cannot  say  why 
wet  flax  cannot  be  drawn  through  two  pair  of  rollers ;  I 
know  it  practically.  I  once  tried  it,  but  it  was  only  a 
temporary  thing  of  my  own.  Cotton  rollers  will  not  de- 
liver the  flax ;  if  macerated  it  sticks  to  the  rollers,  and 
they  cannot  get  it  off.  The  back  roller  is  sometimes  lead 
and  sometimes  iron ;  the  middle  roller  is  made  of  wood, 
iron,  or  lead ;  and  the  third  roller  is  covered  over  with 
flannel  and  leather,  and  it  sticks  to  that  leather,  and  it 
will  not  deliver  it.  I  cannot  speak  to  whether  it  is  the 
leather  that  prevents  it  from  delivering  the  flax.  I  have 
no  idea  at  what  relative  speed  the  drawing  and  retaining- 
rollers  move  in  that  machine.  In  the  new  machine  that 
Mr.  Kay  put  up  at  Penny  Bridge,  the  flrst  roller  ran  about 
sixteen  revolutions  to  the  back-roller  revolving  twice.  I 
do  not  know  whether,  supposing  a  roller  running  at  an 
intermediate  speed  had  been  introduced  between  these 
rollers,  it  would  not  have  been  a  drawing-roller,  as  com- 
pared with  the  back  pair  of  rollers.  I  have  been  accus- 
tomed to  machinery  for  thirty-tvvo  years,  yet  cannot 
answer  that  question.  I  have  been  with  my  present 
masters  three  years;  they  never  use  the  cans  in  the 
wetting  process,  but  the  process  through  the  trough. 
The  plunger  was  not  used  when  the  flax  was  coming 
down  into  the  cans,  but  afterwards.  Messrs.  Sleddon,  of 
Preston,  made  the  first  machines  that  my  master,  Mr. 
Kay,  used.  Mr.  James  Birkett  was  their  foreman.  The 
macerating  cans  were  used  during  the  seventeen  weeks  I 
was  at  Penny  Bridge.  We  had  not  then  got  the  troughs, 
nor  tried  one.  I  have  never  seen  the  macerating  process 
used  but  during  those  seventeen  weeks.  During  these 
seventeen  weeks  the  hot  water  and  the  trough  were  not 
used.     By  using  the  macerating  process  to  hard  flax  it 
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produces  a  finer  shade,  and  does  not  stick  to  the  trough  : 
I  mean,  therefore,  to  say  that  the  maceration  would  be 
better  for  hard  flax  than  the  other  process ;  but  notwith- 
standing that  our  manufacturers  use  the  other.  My 
employers  are  now  running  the  highest  at  110  leas  to  the 
pound.  They  do  not  get  up  to  200;  I  cannot  tell  the 
highest  number  spun  at  Penny  Bridge ;  I  will  leave  others 
to  speak  to  that. 

Re-examined  by  Mr.  Starkie. — I  did  not  know^  any- 
thing about  the  flax  manufacture  before  1825  :  I  had  been 
engaged  in  the  cotton  manufacture. 

William  Smetfiurst^  examined  by  Mr,  IVatson. — I  was 
in  Mr.  Kay's  employment  down  to  1828;  before  1826  I 
was  engaged  in  cotton  spinning.  Before  1825  he  had 
been  making  experiments.  I  did  not  assist  him,  but  his 
sons  and  brother-in-law  did.  In  January,  1826,  I  went 
from  Preston  to  Penny  Bridge.  Mr.  Kay  carried  on  flax- 
spinning  there.  I  had  the  management  of  the  works 
there  when  they  were  at  home.  Before  that  time  I  did 
not  know  anything  of  flax-spinning.  Mr.  Kay  used  his 
new  machines  there.  There  were  some  old  machines  in 
another  room.  The  distance  of  the  rollers  on  the  new 
machines  was  2^  inches,  and  I  dropped  one  down  to  2^. 
Many  persons  came  to  see  the  machine;  we  had  them 
from  Scotland  and  Ireland,  and  various  parts  of  England. 
I  remained  at  the  Penny  Bridge  flax-mill  nineteen  months, 
and  then  went  to  Mr.  Kay*s  mill  at  Manchester.  It 
was  a  new  flax-mill  that  he  had  built  At  Penny 
Bridge  the  macerating  cans  and  plunger  were  used ; 
we  used  warm  water  in  the  winter,  but  not  in  the 
summer;  the  water  was  soft  as  need  to  be.  When  we 
went  to  Manchester  we  used  the  trough  now  adopted. 
We  used  both  hot  water  and  cold,  and  kept  it  as  near 
summer  heat  as  we  could.  We  never  used  the  cans  at 
Manchester.  At  Penny  Bridge  we  had  some  machines 
with  macerating  cans,  and  machines  with  troughs.  When 
the  trough  is  used  the  flax  is  only  macerated  as  it  goes 
through.  Strong  flax  requires  more  maceration  than  the 
flneflax.  I  never  was  versed  in  the  old  mode  of  spinning  • 
but  I  think  it  would  not  do  to  spin  wet  or  macerated  flax 
in  the  old  frame,  on  account  of  the  distance  of  the  ratch. 
I  should  think  it  would  come  out  thick  and  in  lumps,  and 
that  there   would  be   no   yarn  made  at  all  from  it     I 
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caanot  say  whether  we  could  spin  macerated  flax  in  a 
cotton-mill;  the  machinery  is  quite  different.  In  the  flax- 
spinning  machine,  as  at  present  used,  the  roving  stands 
quite  dry,  and  it  is  macerated  as  it  goes  through  the 
trough  to  the  back  rollers.  The  roving  should  go  through 
about  twenty-one  inches  of  water.  The  front  or  draught 
roller  may  go  about  seven  or  eight  times  as  fast  as  the 
back  or  retaining  roller,  or  faster  if  wanted.  In  my 
opinion,  the  same  quality  of  flax  that  was  formerly  spun 
to  forty  leas  in  the  pounds  can^  by  this  machine,  be  spun 
to  100  or  110.  I  am  now  in  the  employ  of  Messrs. 
Newham;  I  had  been  seven  years  last  March  in  the  flax 
preparing  room.  We  have  both  old  and  new  machines ; 
9,000  spindles  in  all,  and  8,000  of  them  of  the  plaintiff's 
kind.  We  macerate  upon  Mr.  Kay*s  plan,  all  but  the 
can ;  with  the  trough,  not  his  patent  plan.  I  was  at 
Lancaster,  at  the  trial  there,  and  was  called  as  a  witness. 

Mr.  CressweU. — I  object  to  all  this  as  irrelevant.  It  is 
introduced  to  produce  an  effect. 

.  Sir  F.  Pollock, — It  is  to  show  an  acquiescence  after 
the  trial. 

Air.  Baron  ParA^.— The  decision  in  that  case  cannot 
bind  the  parties  in  this.  I  do  not  see  how  it  is  material ; 
but  I  will  not  exclude  it. 

Sir  F.  Pollock. — If  I  shew  that  one  of  Mr.  Marshall's 
men  was  there — 

Mr.  Cresswell, — Which  you  cannot  do. 

Mr.  Baron  Parke. — No  matter  whether  other  people 
acquiesced  or  not ;  it  cannot  bind  Mr.  Marshall.  You  had 
better  not  go  into  that. 

Sir  F.  Pollock. — Then  I  will  not  press  it.  I  will  with- 
draw it. 

Mr.  Cresswell. — But  I  will  not  allow  him  to  withdraw 
from  my  observation. 

Mr.  Baron  Parke. — I  shall  tell  the  jury  they  are  not 
to  regard  the  verdict  at  Lancaster. 

Sir  F.  Pollock. — I  will  either  go  on  with  the  evidence 
or  withdraw  it 

Mr.  Baron  Parke. — Oh,  withdraw  it 

Sir  F.  Pollock. — Very  well ;  but  if  they  call  the  same 
witness,  I  shall  put  the  question. 

Cross-examined  by  Mr.  Cresswell. — We  have  a  room 
for  tow  spinning;   we  have  fourteen  engines;  we  spin 
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some  dry  and  some  wet.  I  cannot  tell  the  length  of  the 
ratch  for  spinning  dry  tow;  I  never  measured  it,  I  do 
not  know  if  we  can  spin  tow  at  as  long  a  ratch  as  that 
old  frame  ;  I  am  not  a  spinner.  There  are  retaining  and 
drawing  rollers,  but  I  cannot  speak  to  the  distance  be- 
tween them.  They  spin  wet  tow  as  close  as  flax ;  it  is 
upon  the  same  principle.  It  is  macerated  in  the  trough 
and  drawn  in  the  same  way.  The  fibre  of  tow  is  of 
various  lengths ;  there  is  at  four  inches,  at  six  or  seven 
inches,  and  there  is  at  a  foot.  With  a  fibre  at  four 
inches  I  can't  tell  what  would  be  the  length  of  the  ratch, 
according  to  the  principle  of  spinning.  I  cannot,  upon 
my  word,  give  an  answer  as  to  what  should  be  the  length 
of  the  ratch  in  dry  spinning.  I  am  not  in  a  spinning 
room,  but  in  a  preparing  room.  I  was  in  a  cotton  factory 
forty- four  years,  but  always  in  a  preparing  room.  We 
spin  cotton  of  different  lengths  on  the  same  machine,  by 
altering  the  ratch  according  to  the  length  of  the  staple ; 
New  Orleans  at  three  quarters  of  an  inch ;  Bode*s  at  half 
an  inch.  We  had  slides  for  the  rollers  in  the  old  ma- 
chinery at  Fenny  Bridge,  so  that  we  could  lengthen  the 
ratch  as  we  wished.  The  model  of  plaintiiTs  machine  in 
court  has  a  slide,  so  that  we  can  lengthen  the  ratch  or 
reduce  it.  It  is  the  bottom  roller  that  lifts  up.  The 
slides  vary  from  one  and  a-half  to  three  and  a-half  inches. 
The  common  length  is  two  and  a-half ;  I  once  dropped 
one  down  to  two  and  a-half,  and  it  spun  very  well.  That 
was  at  Penny  Bridge.  I  never  tried  one  nearer  than  that. 
Great  improvements  have  been  made  in  machinery  lately; 
we  have  had  a  great  improvement  in  making  rovings  at 
our  place,  as  in  other  places.  We  have  two  or  three  sorts 
of  machines,  so  that  we  know  the  various  systems.  We 
have  machines  made  by  Messrs.  Taylor  and  Wordsworth, 
Messrs.  March  and  Maclean,  and  Messrs.  Taylor  and 
Higgins.  We  draw  through  gills j  and  we  have  some 
slivering  frames  that  there  are  very  few  in  England  like. 
There  are  not  more  (ban  one  or  two  in  England  like  them. 
They  were  invented  by  Mr.  Stephenson,  our  manager. 
He  has  not  got  a  patent  for  them ;  they  have  been  seen  by 
very  few  people.  Our  rovings  are  twelve  leas  for  fine 
numbers ;  that  is  a  great  improvement,  and  it  enables  ua 
to  spin  much  finer  yarn  than  formerly.  I  have  not  been 
in  the  linen  trade  longer  than  ten  years.     I  cannot  say 
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what  was  the  highest  number  to  which  we  got  our 
rovings  when  I  first  knew  the  trade  j  but  there  has  in 
fact  been  a  great  improvement.  When  we  bad  got  our 
rovings  macerated  and  turned  over  at  Penny  Bridge, 
before  we  got  the  troughs,  the  yarn  passed  over  a  high 
rod,  but  it  wanted  watching  a  very  little  to  prevent  it 
getting  entangled.  At  Penny  Bridge  we  spun  about 
seventy  leas;  but  we  have  spun  to  110  at  Messrs. 
Newham's. 

Re-examined  by  Sir  F.  Pollock. — ^The  watching  was 
required  to  prevent  the  roving  coming  up  in  a  lump. 
It  was  watched  by  little  girls  at  about  l^.  6d.  or  2«. 
a-week. 

By  Mr.  Baron  Parke, — Now  the  rovings  are  put  upon 
bobbins  and  no  watching  is  required.  It  is  no  additional 
expense  to  put  the  rovings  on  bobbins  instead  of  into  the 
cans;  it  is  much  the  same. 

Mr.  Joshua  Wordsworth^  examined  by  Sir  F,  Pollock. 
—I  am  a  partner  in  the  house  of  Taylor,  Wordsworth, 
and  Co.,  Machine  Makers  at  Leeds,  and  I  have  been  in 
that  business  about  four-and-twenty  years.  I  am  ac- 
quainted with  most  of  the  different  machines  used  for 
preparing  and  spinning  flax.  I  know  something  of  the 
worsted  trade,  but  not  much  of  the  cotton  trade.  I  have 
been  in  the  habit  of  seeing  places  in  England,  Scotland, 
and  Ireland  where  machines  are  used.  I  am  acquainted 
with  roost  of  the  mills  in  Yorkshire  and  Lancashire. 
Before  1825,  when  Mr.  Kay's  patent  became  known  to  the 
public,  the  old  mode  of  spinning  was  generally  in  use, 
except  the  plan  of  Horace  Hall,  which  was  tried  at  Mr. 
Busk's,  at  Hunslet.  It  did  not  succeed.  I  was  ac- 
quainted with  probably  100  places  for  spinning  flax  before 
that  time,  and  most  of  them  used  the  old  sort  of  ma- 
chine. In  that  machine  the  ratch  was  made  to  work  up 
and  down,  probably  from  fourteen  inches  to  twenty-four 
inches.  The  roving  bobbin  is  turned  round  by  pulling  at 
the  end  of  the  flax.  I  have  known  the  difference  of  speed 
between  the  drawing  and  the  retaining  rollers  vary  from 
ten  to  eighteen.  That  is  called  the  draught  or  speed,  so 
that  the  drawing  rollers  have  gone  ten  times  or  eighteen 
times  as  fast  as  the  retaining  rollers.  Before  Mr.  Kay^s 
patent,  I  have  known  flax  spun  at  a  ratch  of  four  inches. 
That  was  by  Horace  HalKs  patent ;  it  varied  from  four 
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and  a-half  to  seven  inches.  I  never  saw  it  in  operation. 
It  has  been  brought  to  our  shop  to  be  re-made  up  again. 
Not  to  my  knowledge  was  it  ever  adopted  anywhere  else. 
The  parts  of  the  machine  were  brought  to  our  shop,  and 
we  re- made  them  back  again.  They  began  to  come  back 
in  1817)  £^nd  we  received  in  portions,  until  we  had  altered 
the  whole.  They  ceased  about  the  latter  end  of  1817* 
We  altered  the  ratch  of  Horace  Hall  to  the  old  principle. 
With  that  exception,  1  never  kne.w  a  ratch  of  less  than 
fourteen  inches.  I  never  knew  water  introduced  before 
Mr.  Kay*s  patent,  except  by  means  of  a  sponge  cloth 
wetting  the  drawing  roller.  In  what  way  Horace  Hall 
did  it  I  do  not  know ;  it  was  only  the  drawing  part  that 
they  wetted.  In  spinning  dry  tow  there  was  a  different 
ratch,  varyinG^  from  four  and  a-half  or  five  up  to  nine. 
We  have  made  a  great  many  of  Mr.  Kay's  machines ;  I 
suppose  some  hundreds.  They  are  much  used  in  the  flax 
trade ;  more  than  any  other  in  England  or  Ireland,  but 
in  Scotland  I  think  probably  there  may  be  more  upon  the 
old  plan,  as  they  run  chiefly  upon  heavy  yarns.  Kay*8 
machines  are  well  known  in  the  trade,  and  persons 
ordering  machines  say  whether  they  want  them  on  Kay*s 
plan  or  the  wet  plan  upon  the  old  system.  There  are 
some  made  for  spinning  wet  and  some  for  spinning  dry 
upon  the  old  system.  When  used  upon  the  wet  plan,  the 
pressing  roller  is  merely  damped  a  little ;  and  the  flax  is 
not  at  all  saturated  with  water.  That  pressing  takes 
place  after  the  drawing  is  done.  A  great  many  of  the 
old  machines  are  used  quite  dry.  The  length  of  the 
ratch  is  made  to  vary  to  suit  the  different  lengths  of  the 
flax.  The  variation  in  the  length  of  the  flax  is  probably 
from  fifteen  or  sixteen  inches  up  to  thirty-two  inches. 
I  have  known  it  vary  so  much,  but  I  cannot  be  positive  as 
to  the  exact  length.  Before  Mr.  Kay*s  patent  the  finest 
yarns  were  spun  by  hand ;  up  to  that  time  forty  or  fifty 
leas  was  considered  very  fine  spinning  to  get  by  machine. 
I  cannot  speak  to  how  high  they  can  spin  by  Mr.  Kay's 
machine,  but  I  have  seen  as  high  as  200  leas  to  the  pound 
that  had  been  spun  in  Leeds.  The  yarn  spun  by 
machinery  is  much  evener  than  that  spun  by  hand  ;  it  is 
also  more  regular,  better  twisted,  and  cheaper.  When  I 
first  saw  Mr.  Kay's  plan  it  was  new  to  me.  I  had  then 
considerable  experience  in  the  trade^  and  if  there  had  been 
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such  a  mode  of  spinning  before,  I  think  I  should  have 
heard  of  it,  or  seen  it  in  some  of  the  mills.  In  my 
opinion  it  is  useful.  I  went  to  Penny  Bridge  in  1825, 
with  Mr.  Atkinson,  of  the  firm  of  Hives  and  Atkinson, 
and  Mr.  Walker,  of  the  firm  of  Titley,  Tathams,  and 
Walker.  Mr.  Kay  was  with  us.  We  went  to  inspect  his 
mode  of  spinning;  we  saw  it,  and  it  corresponded  with 
the  patent  and  specification.  I  had  never  seen  fine  yarns 
spun  by  machinery  of  that  kind  before.  In  a  few  months 
afterwards  Mr.  Kay  sent  a  machine  and  some  preparings 
to  Mr.  Atkinson,  of  the  firm  of  Hives  and  Atkinson,  and 
they  began  to  be  very  much  used  in  Leeds  after  that  time. 
Their  use  is  now  much  increasing.  The  flax  trade  has 
increased  very  much  since  this  invention.  When  we 
were  at  Penny  Bridge,  the  mode  of  macerating  the  flax 
was  that  described  in  the  specification ;  they  put  the 
rovings  into  cans,  and  then  into  long  troughs,  and  let  it 
steep.  That  mode  of  maceration  is  not  the  only  mode  in 
which  it  could  be  done;  there  has  been  a  better  plan 
adopted  since;  that  is,  by  passing  it  through  the  trough. 
The  other  would  make  equally  as  good  yarn,  but  there 
was  more  waste  in  it.  I  do  not  know  who  first  used  the 
plan  of  the  trough,  but  many  persons  tried  it  Mr. 
Atkinson  tried  it  first  in  Leeds.  The  object  was  to  keep 
the  flax  together,  and  not  to  make  quite  so  much  waste. 
Though  the  maceration  by  the  trough  is  better  than  by 
the  can  system,  no  doubt  the  can  system  with  the  plain- 
tifi'*s  mode  of  spinning,  was  a  useful  invention.  Suppose 
parties  were  tied  down,  by  Act  of  Parliament,  to  use 
nothing  but  the  can  system,  it  would  no  dou^t  be  better 
than  the  old  system.  The  yarn  that  is  wanted  could  not 
be  produced  without. 

By  the  Judge, — I  am  not  aware  of  any  mode  of  wetting 
by  cans  invented  at  the  time  of  Mr.  Kay's  patent. 

By  Sir  F,  Pollock, — Supposing  flax  to  be  very  hard,  I 
should  say  that  the  can  system  of  maceration  would 
probably  be  better,  as  hard  flax  requires  a  longer  time  to 
soften  than  fine  flax  does.  It  makes  the  flax  draw  finer ; 
but  the  can  system  is  more  expensive  than  the  trough 
system,  both  in  waste  and  requiring  an  extra  hand  to  the 
spinning  frame.  The  hotter  the  water  is  the  faster  it 
macerates.  It  is  generally  used  from  90°  to  100° ;  as  hot 
^s  the  children  can  bear  their  hands  in  it.     The  fluting  of 
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His  drawing  roller  and  both  the  retaining  rollers  revolved 
in  a  trough  of  water.  The  yarn  passed  under  the  first  roller, 
and  therefore  through  the  water.  The  length  of  Horace 
Hall's  ratch  varied  from  four  to  seven  inches,  measur- 
ing from  the  point  of  contact  between  the  drawing  roller 
and  the  retaining  rollers ;  but  measuring  from  the  point 
where  the  roving  left  the  retaining  roller  to  the  point 
where  it  came  in  contact  with  the  drawing  roller,  the 
distance  would  be  about  three  inches.  The  old  machine 
varied  from  fourteen  to  twenty-four  inches.  The  rovings 
they  used  were  much  coarser  than  they  use  now.  They 
would  spin  with  a  bigger  draught  and  heavier  yarns.  If 
they  made  fine  rovings,  their  being  able  to  spin  with  a 
shorter  draught  would  depend  upon  the  length  of  the 
fibres.  If  the  flax  was  long,  although  you  made  the 
roving  fine,  you  could  not  spin  it  with  a  short  nip.  In 
cotton  machines  there  is  also  a  sliding  ratch,  so  as  to 
vary  it  according  to  the  length  of  the  staple.  Adapting 
the  length  of  the  ratch  to  the  length  of  the  fibre  has  been 
the  fundamental  principle  of  dry  spinning  since  Arkwright 
introduced  it.  And  the  difference  made  by  wetting  the 
flax  is,  that  you  may  deal  with  it  as  if  it  had  a  short  fibre. 
The  principle  of  making  a  machine  for  short  fibres  was 
known  before  for  cotton. 

Mr.  Baron  Parke, — But  it  was  not  known  that  it  could 
be  applied  to  flax. 

Sir  F.  Pollock, — Precisely  so;  and  that  with  the  other 
part  makes  up  the  patent ;  and,  because  they  have  taken 
a  part  of  it,  they  think  they  can  knock  up  the  whole. 

Mr,  Cresswell, — The  question  here  is  whether  there  is 
anything  new  in  the  improvements  of  Mr.  Kay. 

Mr.  Baron  Parke, — Whether  it  is  a  new  invention  ? 
Whether  the  plaintiff  shewed  that  flax  might  be  dealt 
with  as  if  it  had  a  short  fibre  ? 

Mr,  OresswelL — The  point  is,  whether  the  alteration  of 
the  ratch  from  twelve  or  fourteen  inches,  whatever  it  was, 
down  to  two  inches  and  a-half,  was  new  ? 

Mr,  Baron  Parke. — That  is  as  applied  to  macerated 
flax.  I  have  not  to  inquire  here  whether  the  patent  is 
good,  or  whether  a  patent  could  be  taken  out  for  such  an 
invention ;  the  only  issues  are  whether  this  invention  is 
new,  and  whether  it  is  useful. 

Mr.  Cresswell. — According   to   my   understanding  of 
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what  passed  in  the  Court  above,  the  point  intended  to  be 
raised,  was,  whether  there  was  any  such  novelty  in  this 
invention  as  would  sustain  a  patent;  and  that  is  the  broad 
question  we  have  come  here  to  try. 

Mr.  Baron  Parke, — That  is  not  the  issue  directed  to  be 
tried. 

Mr.  Wightman. — The  issue  is  whether  the  plaintiff 
found  out  or  invented  any  new  and  improved  machinery 
for  preparing  and  spinning  flax,  &c.,  by  power. 

Mr,  Baron  Parke, — As  in  the  said  bill  of  complaint 
letters  patent  and  specification  is  alleged. 

Mr.  Cresswell. — Now  I  apprehend  that  that  raises  the 
question  of  novelty. 

Mr.  Baron  Parke. — I  shall  go  to  the  jury  to  find 
whether  spinning  macerated  fiax  at  short  distances,  is 
new,  and  indorse  upon  the  record  as  the  case  stands,  that 
parties  have  been  in  the  habit  of  using  machinery  with 
ratcbes  of  various  lengths,  but  that  it  was  not  before 
known  that  flax  could  be  dealt  with  as  having  a  short 
fibre ;  and  so  leave  the  Lord  Chancellor  to  deal  with  it  as 
he  may  think  proper.  Is  not  this  principle  of  macerating 
new  ? 

Mr.  CresswelL — As  applied  to  flax  I  admit  that  it  is, 
but  not  to  the  spinning  at  a  short  ratch,  for  it  was 
shortened  before. 

Mr.  Baron  Parke. — To  anything  like  two  inches? 

Mr.  CresswelL — Horace  Hall's  ratch  was  four  inches. 

Mr.  Baron  Parke. — The  application  of  macerated 
flax  to  machines  of  short  distances  there  is  no  doubt 
is  new,  and  according  to  the  evidence  each  part  is 
new. 

Mr.  CresswelL — The  principle  of  reducing  long  flax  to 
short  flax  no  man  dreamt  of  denying. 

Mr.  Baron  Parke. — Whether  he  could  have  a  patent 
for  that  because  he  used  the  sliding  ratch,  which  was  in 
use  before,  is  not  a  question  for  the  jury,  but  a  question 
of  law ;  the  other  is  not  a  question  of  law  but  of  fact. 
We  had  better  take  a  verdict  at  once  for  the  plaintiff^  and 
indorse  the  special  matters  on  the  postea. 

Mr.  CresswelL — ^Will  your  Lordship  state  what  you  will 
endorse,  that  I  mav  know  what  course  to  take  ? 

Mr.  Baron  Parke. — I  should  endorse  that  they  have 
been  in  the  habit  of  using  the  machines  so  as  to  adapt  the 
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ratch  to  the  staple  of  the  commodity  to  be  spun,  what«- 
ever  it  was,  but  that  it  had  never  been  known  before  the 
plaintiff's  patent  that  flax  would  spin  with  so  short  a 
ratch. 

3/r.  CressweU, — But  this  fact  must  be  taken,  that  Hall 
reduced  the  ratch  to  four  inches. 

Mr.  Baron  Parke, — I  should  say  that  Hall  reduced 
the  ratch  to  four  inches,  but  that  his  machine  did  not 
answer. 

Mr.  CressweU. — I  shall  give  some  evidence  upon  that. 

Mr.  Baron  Parke. — ^But,  for  the  saving  of  time,  you 
might  take  it  that  the  plaintiff  first  spun  at  two  inches 
and  a-half. 

Mr.  CresswelL — I  believe  there  is  no  question  that  till 
this  patent  came  out,  flax  was  not  spun  at  two  and  a-half 
inches. 

Sir  F.  Pollock, — I  believe  it  may  be  taken  upon  Mr. 
Wordsworth's  shewing,  that  the  very  high  numbers  are 
now  spun  at  a  ratch  of  an  inch  and  a-half. 

After  some  further  conversation  between  Counsel,  it  was 
agreed  to  take  a  verdict  for  the  plaintiff  on  both  issues, 
subject  to  the  special  endorsement  on  the  postea ;  but, 
before  the  terms  of  that  endorsement  were  finally  settled, 
some  further  questions  were  put  to  Mr.  Wordsworth,  and 
Mr.  Thomas  Birley,  of  the  firm  of  Birley  and  Co.,  of 
Kirkham,  in  Lancashire,  was  also  examined.  Mr.  Cress^ 
well  also  read  two  passages  from  Horace  Hall's  specifica- 
tion; in  one  of  which  Mr.  Hall  said — *^And  I  do  pass 
my  hemp,  flax,  or  substance  containing  fibre,  from  the 
J)obbin,  A,  upon  the  comb,  c,c,  and  between  the  rollers,  d 
and  D,  by  which  action  the  same  becomes  combined  and 
drawn  out,  and  becomes  damped  by  reason  of  the  roller, 
D,  revolving  with  its  lower  surface  in  water;"  and  the 
other  passage  stated — ^*  Fig.  6,  is  a  side  view  similar  to 
fig.  3,  but  shewing  r,  r,  r,  r,  a  trough  holding  a  solution 
of  soap  or  other  well  known  solutions  fit  for  the  purpose, 
in  which  the  lower  surfaces  of  the  rollers,  a,  b,  and  d,  are 
plunged,  and  the  said  hemp,  or  flax,  or  substance  con- 
taining fibre,  becoming  wetted  therewith,  is  made  more 
lax,  and  the  fibres  thereof  slip  past  each  other  with  great 
ease." 

A  verdict  was  accordingly  entered  for  the  plaintiflT,  on 
both  issues,  the  following  special  matter  to  be  endorsed. 


OF   PATBNT   CASES.  159 

<^Tbat  before  the  granting  of  the  patent,  hemp,  flax,  and 
other  fibrous  substances  were  spun  by  machines  with 
slides,  by  which  the  ratch  was  varied  according  to  the 
length  of  the  staple  or  fibre  of  the  article  to  be  spun,  and 
that  has  been  the  fundamental  principle  of  dry  spinning 
known  and  used  before  the  granting  of  the  patent ;  the 
ratch  having  varied,  in  cotton  spinning,  between  seven- 
eighths  of  an  inch  to  an  inch  and  a-quarter;  in  flax  or 
line  spinning,  from  fourteen  to  thirty-six  inches ;  in  tow 
spinning,  from  four  to  nine  inches  ;  in  worsted  spinning, 
from  five  to  fourteen  inches — but  before  the  granting  of 
the  patent  it  was  not  known  that  flax  could  be  spun  by 
means  of  maceration,  as  having  a  short  fibre,  at  a  ratch 
of  two  and  a-half  inches,  or  about  those  limits ;  but  before 
that  time,  Horace  Hall  had  taken  out  a  patent  for  ^  an 
improved  method  of  preparing  and  spinning  hemp,  flax, 
and  other  substances  containing  fibre,'  with  a  specifica- 
tion (containing,  amongst  other  things,  the  two  passages 
last  before  quoted,)  &c. ;  and  the  machines  manufactured 
according  to  that  patent  were  constructed  with  a  ratch  of 
four  inches  and  three-quarters." 

A  great  number  of  witnesses  were  in  attendance  on  the 
part  of  both  the  plaintiff  and  defendants,  but  the  Judge 
thought  it  unnecessary  to  proceed  further  with  the  case, 
having  obtained  the  main  facts  on  which  the  future 
decision  as  to  the  validity  of  the  plaintifi^s  patent,  in  the 
Court  of  Chancery,  will  depend. 


KAY  V.  MARSHALL. 

In  t?te  Court  of  Chancery  at  Westmtnstcrt  he/ore  (he  Master  of  the 
Rolls  (Lord  Langdale)^  June  9, 1838. 

This  suit  came  on  upon  exceptions  taken  by  the 
defendant  to  the  report  of  the  Master,  to  whom  it  was 
referred  to  settle  a  case  for  the  opinion  of  the  Court  upon 
the  finding  of  the  jury  on  an  issue  which  the  Court  had 
directed. 

Mr.  Pemberton  and  Air.  Cresswell  appeared  for  the 
defendant,  in  support  of  the  exceptions ;  and  Sir  F. 
Pollock  and  Mr,  Kindersley  for  the  plaintiff. 
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It  appeared  that  the  plaintiff  had  taken  out  a  patent  for 
the  invention  of  a  new  machine  in  the  process  of  dry 
spinning  by  power,  in  the  drawing  of  flax,  wool,  and 
cotton,  as  well  as  all  other  fibrous  substances,  by  means 
of  maceration,  effected  by  two  or  more  sets  of  rollers,  and 
had  filed  his  bill  against  the  defendant  for  an  infringe- 
ment of  this  patent.  Upon  the  hearing  of  the  suit  an 
action  at  law  was  directed  to  be  brought,  in  order  that 
the  jury  might  find  the  facts  of  certain  disputed  state- 
ments which  would  be  the  foundation  of  a  case  to  be 
settled  by  the  Master  for  the  opinion  of  the  Court,  and 
the  pleas  which  the  defendant  was  to  plead  were  directed 
to  be,  that  the  invention  was  not  new,  and  that  it  was  not 
useful.  I^he  action  was  tried  before  Mr.  Baron  Parke  at 
the  York  Assizes.  Evidence  was  given  to  shew  that  the 
original  process  was  discovered  by  Arkwright  in  1769,  and 
that  the  present  invention  was  an  attempted  improve- 
ment upon  it  The  defendant  had  also  evidence  to 
prove,  that  a  Mr.  Horace  Hall  had,  before  the  plaintifPs 
patent,  invented  a  machine  to  effect  the  same  purpose, 
and  procured  a  patent  The  plaintiff*  contended  that 
Hall's  invention  was  useless,  had  been  tried,  and  did  not 
succeed ;  that  all  but  one  manufacturer.  Busk,  used  the 
old  machine ;  and  that  HalFs  machines  ceased  to  exist  at 
the  end  of  1817*  The  jury  found  a  verdict  for  the 
plaintiff  on  both  pleas — viz.  that  the  invention  was  new 
and  useful,  and  they  also  found  several  facts,  which,  by 
the  Judge's  order,  were  endorsed  upon  the  postea.  After 
the  trial,  the  Master  was  attended,  and  settled  the  case, 
and  made  his  report,  to  which  the  defendants  now  ex- 
cepted, upon  the  ground  that  the  whole  of  the  evidence 
that  they  could  have  adduced  at  the  trial  had,  on  account 
of  some  misunderstanding,  not  been  received  with  respect 
to  Hall's  patent,  which  they  said  was  still  used,  as  they 
could  have  proved. 

Sir  F,  Pollock  said,  all  he  required  was  that  the  case 
should  state  that  Hall's  patent  was  not  used  after  1817* 
If  that  fact  were  stated,  he  would  take  the  rest  of  the 
case  upon  the  defendant's  own  statement. 

Mr,  Pemberton, — Nothing  could  be  stated  in  the  case 
but  what  was  either  admitted  or  proved. 

The  Master  of  the  Rolls. — The  case  as  it  was  then 
settled  by  the  Master,  could  not  stand  for  the  opinion  of 
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tbe  Court,  whether  the  plaintiff's  patent  was  void  in  law. 
All  facts  proper  and  necessary  to  bring  the  mutter  before 
the  Court,  should  be  stated.  The  statements  in  the  en- 
dorsement on  the  postea  were  proved,  but  there  might 
also  be  other  facts.  It  was  very  material  for  one  party  to 
state  that  Hall's  patent  was  utterly  useless,  and  it  was 
equally  material  for  the  other  party  to  show  that  it  was 
sometimes  used  at  present.  The  defendant  said  that  the 
reception  of  his  evidence  was  interrupted,  and  was  not  at 
all  brought  forward. 

Mr.  Pemberton  proposed  that  the  matter  should  be  ad- 
journed for  a  week,  and  that  a  new  state  of  facts  might 
be  in  the  meantime  framed,  or  else  that  there  might  be  a 
Dew  trial. 

Sir  F.  Pollock  said,  it  was  better  to  have  the  excep- 
tions allowed,  otherwise  the  patent  would  run  out  before 
the  cause  was  decided.  The  defendant  was  one  of  the 
greatest  manufacturers  in  England,  but  the  expense  was 
of  consequence  to  his  client. 

After  some  communication  between  the  Counsel,  the 
exceptions  were  allowed,  and  it  was  referred  to  the 
Master  to  settle  the  case,  with  directions  to  confine  it  to 
the  finding  of  the  jury  and  the  endorsement  on  the 
postea^  and  the  endorsement  was  ultimately  as  follows : — 

'*  That  before  the  granting  of  the  patent,  flax,  hemp, 
and  other  fibrous  substances,  were  spun  with  machines 
with  slides  by  which  the  reach  was  varied  according  to  the 
length  of  staple  or  fibre  of  the  article  to  be  spun,  and  that 
that  has  been  a  fundamental  principle  of  dry  spinning 
known  and  used  before  the  granting  of  the  patent ;  the 
reach  having  varied  in  cotton  spinning  between  seven- 
eighths  of  an  inch  to  one  and  a-half  inches — in  flax  or 
line  spinning  from  fourteen  to  thirty-six  inches,  in  tow 
spinning  from  four  to  nine  inches,  in  worsted  spinning 
m>m  five  to  fourteen  inches.  But  before  the  granting  of 
tbe  patent  it  was  not  known  that  flax  could  be  spun  by 
means  of  maceration  as  having  a  short  fibre  at  a  reach  of 
two  and  a-half  inches  or  about  those  limits.  But  before 
that  time  Horace  Hall  had  taken  out  a  patent,  &c.,  with 
a  specification  annexed  ;  and  the  machines  manufactured 
according  to  that  patent  were  constructed  with  the  reach 
of  four  and  three-quarter  inches." 

YOL.  II.  M 
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The  case  was  then  argued  in  the  Court  of  Common 
Pleas,  on  the  8ih  May,  1839,  before  The  Lord  Chief 
Justice  ( Tindal)  Mr.  Justice  Vaughau^  Mr.  Justice  jBo- 
sanquetj  and  Mr,  Justice  Erskiue^  by  Sir  F.  Pollock^  for 
the  plaintiff,  and  Sir  W.  IV.  Foilett,  for  the  defendant, 
and  Lord  Chief  Justice  Tindal  gave  judgment  as 
follows  : — 

In  this  case,  which  has  been  sent  to  this  Court  by  his 
Honour  the  Master  of  the  Rolls,  the  question  as  to  the 
validity  of  the  patent  has  been  argued  before  us  upon 
various  grounds  of  objection ;  and  consequently,  a  cer- 
tificate in  the  general  terms  of  the  question,  that  the 
patent  does  not  appear  to  us  to  be  valid  in  point  of  law, 
could  not  give  satisfaction  to  the  Court  from  which  the 
question  was  sent. 

We  therefore  proceed  shortly  to  state  the  ground 
upon  which  our  opinion  is  formed,  that  the  patent  in 
question  is  not  valid  in  point  of  law. 

The  patent  is  taken  out  for  'new  and  improved 
machinery  for  preparing  and  spinning  flax,  hemp,  and 
other  fibrous  substances  by  power,'  and  the  invention  is 
declared  in  the  specification  to  consist  of  new  machinery 
for  macerating  flax,  and  other  similar  fibrous  substances, 
previous  to  drawing  and  spinning  it,  which  is  called  the 
preparing  it,  and  also  for  improved  machinery  for  spinning 
the  same  after  having  been  so  prepared.' 

Now,  although  the  first  part  of  the  invention  de- 
scribed in  the  patent,  viz.,  the  new  machinery  for  mace- 
rating, appears  from  the  facts  stated  in  the  case  to  be  a 
proper  subject  for  a  patent,  both  with  regard  to  the 
invention  thereof  being  original,  and  in  all  other  respects, 
yet  the  latter  part  of  the  patent,  viz.,  the  improved 
machinery  for  spinning  flax,  &c.,  does  not,  upon  the 
facts  stated  in  the  case,  and  the  description  of  the  inven- 
tion contained  in  the  specification,  appear  to  us  to  be  a 
subject  upon  which  a  patent  can  by  law  be  taken  out. 

The  patentee,  in  describing  the  improved  machinery 
for  spinning,  which  constitutes  one  part  of  his  patent, 
informs  the  public  Hhat  he  places  the  drawing  rollers 
only  two  and  a-half  inches  from  the  retaining  rollers,  and 
that  this  constitutes  the  principal  improvement  in  the  said 
spinning  machinery,'  and  he  then  proceeds  to  assign  the 
reason  and  principle  upon  which  the  alleged  improvement 
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rests;  and  in  a  latter  part  of  his  specification,  (when 
stating  the  extent  of  what  he  claims  as  his  own  invention 
in  respect  of  improved  machinery  for  spinning  flax)  he 
describes  it  to  be  the  wooden  or  other  trough  for  holding 
the  roving  when  taken  from  the  macerating  vessels,  and 
^the  placing  of  the  retaining  rollers  nearer  to  each  other 
than  they  have  ever  before  been  placed,  say  within  two 
and  a-half  inches  of  each  other,  for  the  purpose  aforesaid/ 
So  that  looking  at  the  whole  of  the  specification,  it  is  not 
the  nse  of  the  wooden  or  other  trough,  as  used  by  him, 
upon  which  he  relies,  as  indeed  it  obviously  could  not 
be,  as  an  important  invention,  nor  as  the  proper  subject 
for  a  patent;  but  it  is  Hhe  placing  and  retaining  of  the 
respective  rollers  within  two  and  a-half  inches  from  each 
other/  that  forms  the  real  subject  matter  of  the  patent  for 
the  improved  machinery. 

Now,  whether  a  patent  can  by  law  be  taken  out  for 
placing  the  retaining  rollers  and  the  drawing  rollers  of  a 
spinning  machine  (which  machine  itself  was  known  and 
io  Ube  before)  within  two  inches  and  a  half  of  each  other, 
under  the  circumstances  stated  in  the  case,  is  the  real 
question  between  the  parties,  and  we  think  it  cannot. 

For  it  appears  from  the  endorsement  upon  the 
postea,  that  before  the  granting  of  this  patent,  flax  and 
other  fibrous  substances  were  spun  with  machines  by 
which  the  reach  was  varied  according  to  the  staple  or 
fibre  of  the  article  to  be  spun,  and  that  that  had  been  a 
faodamental  principle  of  dry  spinning  known  and  used 
before  the  granting  of  this  patent;  and  further,  that  the 
reach  used  in  cotton  spinning  had  been  less  than  two 
inches  and  a  half*  The  application,  therefore,  of  a  reach 
of  two  inches  and  a-half  to  the  spinning  of  flax  when  in  a 
state  of  maceration,  by  which  the  fibre  of  flax  will  not 
hold  together  beyond  two  inches  and  a-half,  does  not 
appear  to  us  to  be  any  new  invention  or  discovery,  but  is 
merely  the  application  of  a  piece  of  machinery  already 
known  and  in  use  to  the  new  macerated  state  of  the  flax. 
The  fundamental  principle  in  dry  spinning  was,  that  the 
reach  varied  according  to  the  length  of  the  staple  or  fibre 
of  the  article  to  be  spun ;  and  spinning  machines  were  in 
use,  either  with  the  reaches  fixed  or  connected  with  slides, 
so  that  their  distance  might  be  varied  according  to  the 
length  of  the  fibre  of  the  article  intended  to  be  spun  ;  and, 

m2 
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consequently,  there  is  nothing  new  in  applying  the  use  of 
a  spinning  machine  with  the  reach  of  such  a  degree  of 
shortness  as  would  suit  the  continuity  of  the  roving  of 
the  flax  after  it  is  macerated. 

It  is  to  be  remarked,  that  the  application  of  moisture 
in  spinning  flax,  for  the  purpose  of  separating  the  fibres 
and  reducing  the  length  of  the  staple,  was  not  new  in 
practice,  and  had  been  resorted  to  under  Hall's  Patent, 
though  in  a  different  manner  from  that  employed  upon  this 
occasion.  Now,  suppose  a  patent  to  have  been  first  ob- 
tained for  some  entirely  new  method,  either  chemical  or 
mechanical,  of  reducing  the  fibres  of  flax  to  a  short  staple, 
we  think  that  a  second  patent  could  not  be  taken  out  for 
an  improved  mode  of  machinery  in  spinning  flax,  which 
consisted  of  nothing  more  than  the  spinning  of  the  short 
staple  of  flax  by  a  spinning  machine,  with  a  reach  of  a 
given  length  not  less  than  that  already  in  use  for  the 
spinning  of  cotton,  the  effect  of  which  would  be  to  pre- 
vent the  first  patentee  from  working  his  invention  with 
the  old  machine  at  the  proper  reach.  And  if  a  patent 
taken  out  for  that  object  separately  would  be  invalid,  so 
also  a  patent  taken  out  for  an  invention  consisting  of  two 
distinct  parts,  one  of  which  is  that  precise  object,  would 
be  void  also. 

The  answer  given  to  this  objection  on  the  part  of  the  plain- 
tiff has  been,  that  the  invention  for  which  the  patent  has 
been  taken  out,  does  not  consist  of  two  distinct  parts,  but 
has  but  one  entire  single  object  only ;  namely,  the  object  of 
macerating  and  spinning  that  macerated  flax,  on  a  machine 
where  the  rollers  are  retained  at  the  prescribed  distance 
from  each  other.  But  this  appears  to  be  at  variance  with 
the  specification  itself,  which  divides  the  invention  and 
the  subject  matter  of  the  patent  into  two  distinct  parts; 
and  even  if  it  is  to  be  considered  as  one  entire  invention, 
if  part  of  what  is  claimed  is  not  properly  the  subject  of 
patent,  or  not  new,  the  whole  must  be  void.  We  shall 
therefore  certify  to  his  Honour  that  in  our  judgment  the 
patent  in  question  is  not  valid  in  law. 
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KAY  r.  MARSHALL. 

In  the  Court  of  Chancery  before  the  Master  of  the  RoUs  (Lord 
Langdale),— Trinity  Term,  1839. 

This  case  again  came  on  for  argument  on  the  certificate 
of  the  Court  of  Common  Pleas,  and  judgment  was  given 
by  Lord  Langdale^  as  follows : — 

This  case  came  before  me  on  the  equity  reserved  upon 
the  certificate  returned  by  the  Judges  of  the  Common  Fleas, 
to  whose  consideration  a  case  was  submitted,  with  the 
question  whether  the  plaintiff's  patent  was  valid  in  point 
of  law.  The  Judges  have  certified  their  opinion  to  be^ 
that  the  patent  is  not  valid  in  point  of  law,  and  the 
defendants  thereupon  insist  that  the  plaintifTs  bill  ought 
to  be  dismissed  with  costs ;  and  that  the  plaintiff  ought 
also  to  pay  the  costs  of  the  issue  and  of  the  case. 

The  plaintiff  contends  that  the  opinion  of  the  Judges  is 
erroneous,  and  that  I  ought  either  to  give  relief,  not- 
withstanding their  certificate,  or  to  put  the  question 
relating  to  the  validity  of  the  patent  into  some  further 
course  of  inquiry. 

The  question  with  me  is  the  same  as  that  which  was 
before  the  Judges,  and  though  1  have  the  aid  of  their 
opinion,  and,  by  their  favour  of  the  reasons  which  induced 
them  to  form  that  opinion,  it  is  undoubtedly  my  duty  to 
consider  whether,  after  hearing  the  reasons  which  have 
been  advanced  on  both  sides,  it  is  an  opinion  satisfactory 
to  my  own  mind,  and  such  as  I  ought  to  adopt.  The 
decision  to  be  pronounced  here  must  rest  on  my  respon- 
sibility, and  not  on  the  responsibility  of  the  Learned 
Judges  whose  assistance  I  have  asked  and  received. 

The  patent  was  granted  for  ^*  new  and  improved  ma- 
chinery, for  preparing  and  spinning  flax,  hemp,  and  other 
fibrous  substances  by  power.'*  And  in  the  specification, 
the  plaintiff  declared  the  nature  of  his  invention  to 
consist  in  '*  new  machinery  for  macerating  flax  and  other 
similar  fibrous  substances  previous  to  drawing  and 
spinning  it;  and  also  in  improved  machinery  for  spinning 
the  same,  after  having  been  so  prepared." 

Nothing  has  occurred  to  shew  that  the  plain tifi^s  ma- 
chinery  for  macerating  flax  previously  to  drawing  and 
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spinning,  was  not  new  at  the  time  when  the  patent  was 
granted  ;  and  nothing  has  occurred  to  shew  that  pre- 
viously to  the  grant,  it  was  known  that  maceration  to  the 
extent  proposed  by  the  plaintiff  was  not  a  new  process 
by  which  flax  was  usefully  prepared  for  drawing  and 
spinning  it ;  and  so  far  as  relates  to  the  maceration  de- 
scribed in  the  patent,  no  mention  is  made  as  to  the  novelty 
and  utility  of  the  plaintiff's  invention  ;  and,  if  this  were 
all,  the  validity  of  the  patent  would  not  be  affected  by 
the  fact,  that  before  the  grant,  a  mode  of  preparing  the 
flax  for  spinning  by  moistening  it,  had  been  invented  by 
Horace  IJallj  or,  that  subsequently  to  the  grant,  a  more 
convenient  and  efficient  mode  of  maceration  had  been 
invented  and  come  into  general  use.  But,  with  respect  to 
improved  machinery  for  spinning,  the  plaintiff  in  his 
specification  says,  ^^I  place  the  drawing  rollers  only  two 
anda-half  inches  from  the  retaining  rollers,  and  this  con- 
stitutes the  principal  improvement  in  the  said  spinning 
machinery ;  for  the  roving  being  so  completely  macerated, 
would  not  hold  together  to  be  drawn  out,  while  in  such  a 
state,  to  the  ordinary  length  of  the  staple ;  but  this  very 
state  when  drawn  in  so  short  a  length  as  here  represented, 
enables  it  to  be  spun  very  fine,  and  evenly;  for  it  should 
be  stated,  that  there  is  no  elasticity  in  the  fibre  of  flax, 
hemp,  nettle-weed,  or  other  the  like  substances ;  but  when 
drawn  by  rollers  so  placed  as  aforesaid,  and  moving  at  the 
relative  speeds  aforesaid,"  which  he  has  previously  de- 
scribed to  be  eight  to  one,  **  and  in  the  completely  saturated 
state  aforesaid,  the  fibres  themselves  are  pulled  asunder 
and  require  to  be  twisted  immediately,  or  the  continuity 
of  the  thread  would  be  destroyed."  And,  again,  in  speci- 
fying his  claim,  he  declares,  that  that  which  he  claims 
as  his  invention  in  respect  of  improved  machinery  for 
spinning  flax,  hemp,  and  other  fibrous  substances,  is  a 
certain  trough  which  he  has  described,  and  the  placing  the 
drawing  and  retaining  rollers  nearer  to  each  other  than 
they  have  before  been  placed,  say  within  two  and  a-balf 
inches  of  each  other,  for  the  purpose  aforesaid. 

From  this  specification,  it  appears  to  have  been  known 
to  the  plaintiff,  that  the  fibres  which  were  to  be  spun  after 
maceration,  would  be  pulled  asunder  by  drawing  in  his 
manner,  and  require  to  be  twisted  immediately  to  prevent 
the  continuity  of  the  thread  being  destroyed ;  and  there- 
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fore,  he  placed  the  drawing  and  retaining  rollers  very  near 
to  each  other. 

He  has  declared,  that  this  placing  of  the  rollers 
constitutes  the  principal  improvement  in  the  spinning 
machinery;  and,  amongst  the  things  which  he  claims 
as  his  invention,  is  this  placing  of  the  rollers  nearer  to 
each  other,  "  nearer  than  they  have  been  placed,  say 
within  two  and  a-half  inches,  for  the  purpose  aforesaid. 
And  it  is  endorsed  on  the  posfea  by  the  Learned  Judge 
before  whom  the  issue  was  tried,  that  *'  before  the  grant- 
ing of  the  patent,  it  was  not  known  that  flax  could  he 
spun  by  means  of  maceration,  as  having  a  short  fibre,  at 
a  reach  of  two  and  a-half  inches."  But  in  various  sorts 
of  spinninfi^  machines  which  were  used  before  the  granting 
of  the  patent,  there  were  slides,  by  which  the  reach  was 
▼aried  according  to  the  length  of  the  staple  or  fibre ;  '*  for 
cotton  spinning,  the  reach  varied  from  seven-eighths  to 
an  inch  and  a  quarter;  for  tow  spinning,  from  four  to 
nine  inches;  for  worsted  spinning,  from  five  to  fourteen 
inches;"  for  flax  or  line  spinning,  from  fourteen  to  thirty- 
six  inches,  so  that  machinery,  by  which  the  reach  was 
varied  from  less  than  an  inch  to  thirty-six  inches^  was 
known  before  the  granting  of  the  patent. 

The  plaintiff  has  found,  that  a  reach  of  two  and  a-half 
inches  or  thereabouts,  is  well  adapted  for  spinning  flax 
prepared  for  spinning  by  his  process  of  maceration ;  and 
the  question  is  reduced  to  this — whether  his  adopting 
that  particular  length  of  reach  for  the  purpose  of  ap- 
plying it  to  the  spinning  of  flax  so  prepared,  in  to  be 
considered  an  improved  machinery  in  respect  of  which 
this  patent  can  be  held  to  be  valid,  and  I  am  of  opinion, 
that  it  cannot. 

I  concur  entirely  with  the  Learned  Judges,  and  see  no 
reason  to  think  that  any  other  result  would  follow  from 
farther  investigation. 

Being  of  opinion  that  the  patent  is  invalid,  it  follows, 
that  the  bill  must  be  dismissed.  I  have  considered  the 
question  of  costs,  and  I  think  that  I  ought  to  make  no 
order  with  respect  to  the  costs  of  the  issue ;  but  the 
plaintiff  must  pay  the  costs  of  this  suit  and  of  the 
case. 
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IN  RE  KAY'S  PATENT. 

In  the  Privy  Council,  before  Lord  Lyndhurst,  Lord  Brougham^  Sir 
Sl,  Jenner,  and  Dr.  LushingUm.—June  13,  1839. 

This  was  an  application  to  the  Crown  to  extend  the 
period  for  which  the  letters  patent  were  originally  granted, 
and  the  case  came  on  to  be  heard  before  the  Master  of 
the  Rolls  had  given  judgment  in  the  case  of  Kay  v* 
MarshalL  The  whole  of  the  proceedings  at  Law  and  in 
Equity  were  stated  to  their  Lordships,  and  they  expressed 
themselves  in  some  difficulty  whether  to  proceed  before 
the  judgment  of  the  Court  of  Chancery  was  obtained, 
but  as  the  patent  would  very  shortly  expire  they 
decided  to  proceed. 

The  Attorney' General  (Campbell)  who  appeared 
for  the  Crown,  said  if  this  were  res  judUcata,  and  the 
Court  had  decided  this  not  to  be  a  valid  patent,  he  should 
strenuously  resist  a  prolongation  of  the  term,  but  being 
Us  pendens,  he  did  not  conceive  their  Lordships  could  be 
considered  as  deciding  that  by  recommending  a  prolonga- 
tion of  the  patent. 

The  papers  containing  the  advertisements  and  other 
formal  evidence  were  then  put  in.  Witnesses  were  then 
called  to  show  the  nature  of  the  invention  and  the  great 
tenefit  derived  by  the  country  from  the  invention. 

Sir  F.  Pollock^  for  the  petitioner,  stated,  that  the 
great  discovery  in  this  invention,  consisted  in  finding 
that  flax  on  being  macerated  or  well  wetted  would 
offer  fibres  of  nearly  two  and  a-half  inches  long,  and 
that  by  pulling  that  up  and  spinning  with  rollers  set 
at  a  reach  of  two  and  a-balf  inches,  the  highest 
degree  of  fineness  might  be  obtained  by  machinery.  The 
patent  was  not  for  maceration  alone  nor  for  putting  the 
rollers  at  a  reach  of  two  and  a-half  inches,  but  the 
spinning  of  llax  subject  to  those  two  states  of  circum- 
stances was  the  one  entire  invention,  and  that  was  new, 
and  of  the  greatest  value  to  this  country. 

Mr.  Cresswell  contended  against  their  Lordships  pro- 
ceeding with  the  hearing ;  the  patent  was  unquestionably 
bad,  the  Court  of  Common  Pleas  had  so  decided. 
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Lord  Lyndhurst. — We  think,  after  all  the  consideration 
we  can  give  it,  we  must  come  to  the  conclusion  that  we 
will  not  inquire  into  the  validity  of  the  patent,  and  as  our 
decision  doesnotaffect  thedecisionof  the  Court  of  Chancery, 
we  will  assume  for  this  {Purpose  that  it  is  a  valid  patent, 
and  then  the  only  question  will  be  whether  this  gentle- 
man is  entitled  to  a  renewal.  See  the  inconvenience  of 
any  other  course;  suppose  we  were  to  lay  down  the  prin- 
ciple and  come  to  a  decision  that  we  will  not  extend  the 
patent  on  the  ground  that  it  is  an  invalid  patent,  and 
^  few  days  hence  the  Master  of  the  Rolls  should  decide 
that  it  is  a  valid  patent,  we  should  do  a  great  wrong, 
while  on  the  other  hand  if  we  assume  the  patent  to  be 
valid  we  do  no  harm. 

It  was  shown  that  8,172/.  had  been  received  by  the 
petitioner,  from  which  was  to  be  deducted  3,700/.  for 
law  expenses  and  the  costs  of  the  patents ;  and  that  if 
Mr.  Kay  succeeded,  he  would  probably  recover  %QOOU 
of  the  costs  from  the  defendants. 

Their  Ix)rdships  decided  on  recommending  the  Crown 
\o  extend  the  patent  three  years. 


KAY  V.  MARSHALL. 

In  the  House  qf  Lords,— J^une  10, 14,  15,  and  18,  1841. 

This  was  an  appeal  on  behalf  of  Mr.  Kay,  from  two 
orders  of  the  Master  of  the  Rolls,  made  respectively  on 
the  31st  January,  1837*  and  the  16th  July,  lb39. 

In  this  case,  the  Master  of  the  Rolls,  on  the  31st  of 
January,  1837,  with  the  consent  of  both  parties,  directed 
a  case  for  the  opinion  of  the  Court  of  Common  Pleas, 
which  being  heard  by  that  Court,  their  Lordships  cer- 
tified thai  they  were  of  opinion  that  the  patent  was  not 
valid  in  point  of  law,  giving  reasons  for  that  opinion  ;  and 
on  the  l6th  July,  1839,  the  Master  of  the  Rolls  being  of 
opinion  that  the  patent  was  invalid,  ordered  the  bill  to 
stand  dismissed  with  costs  at  Law  and  in  Equity,  except 
the  costs  of  the  issues  tried  at  York. 


IJO  carpmael's  reports 

Sir  Frederick  Pollock  and  Mr.  Kindersley^  appeared 
for  the  patentee  (Mr.  Kay),  and  Mr.  Pemberton  and 
Sir  JV.  FuUttt,  for  the  defendant. 

It  was  urged  that  the  pleas  having  been  falsified  by  the 
finding  of  the  jury,  that  the  patent  must  therefore  be  good 
at  law.  Every  kind  of  defence  had  been  tried,  first  by 
demurrer,  which  failed ;  then  by  plea  and  answer,  in 
which  there  was  no  better  success ;  and  lastly,  by  trial  at 
law,  in  which  the  verdict  of  the  jury  was,  that  the  inven- 
tion was  new  and  useful,  and  therefore  the  patent  was 
established.  That  the  verdict  having  negatived  the  pleas, 
the  facts  ought  to  be  held  conclusive  against  the  de- 
fendant, and  the  Master  of  the  Rolls  ought  to  have  given 
judgment  for  the  plaintiff,  instead  of  ordering  a  case  for 
a  Court  of  law,  and  the  questions  as  construed  by  that 
Court  were  irregular,  and  varied  the  decree  made  on  the 
original  hearing.  The  opinion  of  the  Court  of  Common 
Pleas  did  not  apply  to  the  letters  patent  or  any  defect  on 
the  face  of  them,  but  to  the  form  of  the  specification ;  a 
point  which  was  not  raised  by  the  pleadings.  The  only 
questions  raised  by  the  pleas  were  as  to  the  novelty  and 
utility  of  the  invention.  The  finding  of  the  jury  was  not 
invalidated  by  the  endorsement  on  the  postea.  I'he  en- 
dorsement is  part  of  the  finding,  both  together  showed 
that  there  was  no  good  defence.  Some  parts  of  the 
machinery  described  was  not  new  nor  stated  to  be  new. 
The  patent  law  protects  every  new  combination  or  varia- 
tion of  machinery.  The  Court  did  not  deny  that  the 
patentee  had  invented  that  which  might  he  secured  by  a 
patent,  but  that  he  had  claimed  what  was  not  new.  The 
opinion  come  to  by  the  Court  of  Law  could  not  be  appealed 
against,  but  the  order  of  the  Master  of  the  Rolls  acting 
on  that  opinion,  was  what  was  appealed  against. 

For  the  respondents  it  was  contended  that  that  which 
was  claimed  in  the  specification  in  respect  to  machinery, 
was  not  new.  The  placing  of  the  rollers  at  two  and 
a-half  inches  reach  was  not  new,  they  had  been  placed 
nearer  in  cotton  spinning  and  at  all  times  in  accordance 
with  the  length  of  the  fibre  to  be  spun.  The  patentee 
claimed  for  the  machinery  which  was  not  new.  The  patent 
was  for  fibrous  substances  generally.  If  he  had  discovered 
that  macerating  flax  and  spinning  it  at  a  reach  of  two  and 
a-half  inches  was  new,  he  should  have  so  claimed  the  inven- 
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tion ;  as  it  was,  the  spinning  of  wet  flax  was  not  sepa- 
rately new,  neither  was  the  making  of  spinning  machinery 
with  a  reach  of  two  and  a-half  inches  new,  therefore  the 
patent  as  specified  must  be  bad  in  law. 

The  Liftrd  Chancellor, — In  this  case  the  plaintiff  com* 
plains  of  the  defendant  having  infringed  his  patent,  and 
of  the  course  which  has  been  taken  below ;  one,  certainly 
not  of  very  ordinary  occurrence,  as  your  Lordships  will 
see  when  I  call  your  attention  to  the  mode  in  which  the 
case  was  disposed  of  in  the  course  of  the  proceedings. 
The  bill  sets  forth  the  letters  patent  and  specification, 
and  states  that  the  invention  was  in  respect  of  machinery 
for  preparing  and  spinning  flax,  hemp,  and  other  fibrous 
substances.  It  states  the  specification,  and  then  states 
that  the  first  process,  namely,  that  of  macerating  the  flax, 
had  to  a  considerable  degree  become  unnecessary.  It  then 
complains  of  what  the  defendants  had  done,  not  as  inter- 
fering with  the  plaintifl's  patent  as  regards  the  preparing 
of  the  flax  for  spinning,  but  as  having  invaded  his  patent 
so  far  as  it  was  an  improved  machinery  for  drawing  and 
spinning  flax,  which  machinery  for  drawing  and  spinning 
flax  is  stated  to  have  been  in  use,  and  very  generally 
adopted.  That  is  the  complaint  made  by  the  bill,  to 
which  the  defendant  pleaded,  and  by  his  pleas  thus 
raised  two  objections  to  the  plaintiff's  title.  The  first 
objection  was,  "  That  the  plaintiff  had  not  before,  and  at 
the  time  of  the  making  of  the  letters  patent  in  the  bill 
mentioned  found  out  and  invented  any  new  and  improved 
machinery,  as  in  the  said  bill  of  complaint  and  in  the  said 
letters  patent  and  specification  is  alleged."  That  objec- 
tion therefore  was,  that  the  patent  was  bad,  because  the 
invention  described  in  the  letters  patent  and  specification 
was  not  new,  that  there  was  not  any  novelty  in  it,  alluding 
to  the  rule  of  law,  that  if  any  part  of  that  which  is 
claimed  as  a  new  invention  was  not  in  fact  new,  the 
patent  would  be  bad.  First  of  all,  upon  the  construc- 
tion of  this  plea.  1  cannot  entertain  a  doubt  that  the 
terms  *'any  new  and  improved  machinery,  as  in  the  said 
bill  of  complaint  and  the  said  letters  patent  and  specifica- 
tion is  alleged,"  are  to  be  construed  as  meaning  any  such 
machinery  as  is  there  alleged,  and  in  respect  of  which 
the  patent  is  claimed,  but  1  apprehend  that  that  does  not 
now  come  before  your  Lordships  for  decision. 
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The  two  pleas  having  been  set  down  for  argument  an 
issue  was  directed,  which  was  afterwards  tried.  No 
judgment  was  pronounced  on  the  validity  of  the  pleas, 
the  parties  having,  although  it  is  not  expressed  in  terms  in 
the  order,  thought  it  expedient  to  proceed  to  the  trial  of 
the  truth  of  the  pleas,  not  obtaining  or  asking  the  judg- 
ment of  the  Court  as  to  the  legality  of  the  pleas,  and  as 
to  how  far  they  raised  the  important  fact;  they  pro- 
ceeded to  a  trial  accordingly,  and  on  the  trial  the  jury 
found  in  favour  of  the  novelty  and  of  the  usefulness  of  the 
invention,  but  there  was  this  endorsement  on  the  postea.* 
[His  Lordship  read  the  endorsement.]  Now  that  endorse- 
ment which  is  to  be  taken  as  part  of  the  information 
which  the  Court  was  to  act  upon  as  ascertained  before  the 
jury,  states  the  various  distances  at  which  the  rollers  were 
placed  in  the  ordinary  spinning  machines,  and  states  as 
a  fact  which  cannot  now  be  in  dispute,  ^  that  before  the 
granting  of  the  patent,  flax,  heinp^  and  other  fibrous  sub- 
stances were  spun  with  machines  with  slides,  by  which 
the  reach  was  varied  according  to  the  length  of  the 
staple,  or  fibre  of  the  article  to  be  spun.**  We  have  it, 
therefore,  as  a  fact,  now  to  be  assumed  as  true,  that 
spinning  machines  were  constructed  with  rollers,  the 
distances  between  which  varied  according  to  the  sub- 
stance to  be  spun. 

Now  all  the  variation  which  the  plain tiflP  introduced 
into  the  ordinary  spinning  machine,  which  he  claims  as 
his  invention,  is  fixing  the  rollers  at  two  and  a-half 
inches  distance  from  each  other;  and  that  he  states  is 
such  an  improvement  to  the  ordinary  spinning  machine 
as  entitles  him  to  be  protected  from  all  the  rest  of  the 
world,  against  their  using  spinning  machines  with  the 
rollers  at  that  distance.  It  is  not,  as  was  argued  at  the 
bar,  one  invention,  namely,  the  macerating  the  flax  and 
using  the  flax  so  macerated,  with  a  particular  machine. 
The  earlier  part  of  the  invention  he  not  only  does  not 
claim  as  against  the  defendant,  but  does  not  complain  of 
the  defendant  as  having  used  that,  which,  in  point  of 
fact,  it  is  quite  clear,  they  did  not  so  use,  and  in  point  of 
fact,  it  is  quite  clear  that  he  has  not  adopted  that  mode. 
Another  mode  has  been  adopted  of  macerating  the  flax, 
and  the  flax  so  macerated  by  another  process  has  been 

•  Ante  page  161. 
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used  in  a  machine  with  rollers  at  a  distance  of  two  and 
a-half  inches. 

If  the  patent  be  good  so  far  as  the  spinning  machine 
is  concerned,  that  is  to  say,  if  the  plaintiff  has  a  right  to 
tell  the  defendants  and  all  the  rest  of  the  world  that  they 
shall  not  use  the  common  spinning  machine  with  rollers 
at  two  and  a-half  inches  distance,  then  the  existence  of  the 
patent  deprives  the  defendant  and  all  the  rest  of  the 
world  of  the  right  of  using  the  ordinary  spinning  ma- 
chine in  the  form  in  which  they  had  a  right  to  use  it 
before  the  patent  was  granted.  That  is  not  the  object  of 
the  patent;  if  he  has  discovered  any  means  of  using 
the  spinning  machine  which  the  world  had  not  known 
before,  the  benefit  of  that  he  has  a  right  to  secure  to  him- 
self by  means  of  a  patent.  But  if  this  mode  of  using  the 
spinning  machine  was  known  before,  and  the  endorse- 
ment upon  the  posiea  states  that  it  was  known  before, 
then  the  plaintiff  cannot  deprive  them  of  having  the 
benefit  of  that  which  they  enjoyed  before.  The  endorse- 
ment on  the  postea,  stating  that  the  rollers  had  been  used 
at  a  variety  of  distances,  not  precisely  specifying  two  and 
a-half  inches,  but  stating  that  the  distances  had  been 
made  to  vary  according  to  the  length  of  the  fibre  to  be 
spun,  appears  to  me  to  establish  a  fact  which  is  of  itself 
conclusive  against  the  plaintiff.  Some  question  was 
raised  at  the  bar  as  to  whether  the  effect  of  the  macera- 
tion was  to  shorten  the  fibre.  There  is  no  very  distinct 
evidence  on  the  subject,  but  upon  referring  to  what  has 
taken  place  in  the  Court  below,  it  does  not  appear  that 
any  doubt  existed  that  the  effect  of  the  maceration  was  to 
detach  one  fibre  from  another,  the  substance  consisting  of 
a  variety  of  fibres  of  the  length  of  two  and  a-half  inches 
each,  which,  when  combined,  constituted  a  compound 
fibre  of  considerable  length,  but  when  detached  by  means 
of  maceration  by  the  application  of  moisture,  then  each 
individual  fibre  was  reduced  to  the  length  of  two  and 
a-half  inches.  It  does  not  appear  to  me,  however,  that  this 
case  can  depend  upon  this  circumstance,  because  the  real 
use  of  the  spinning  machine,  before  that  process  of  mace- 
ration was  introduced,  was  this.  A  machine  for  spinning 
with  rollers  at  any  distance  at  the  option  of  the  party 
using  it,  or  according  to  the  substance  to  be  spun, — and 
any  substance  might  be  spun,  that  was  capable  of  being 
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so  spun,  with  rollers  at  two  and  a-half  inches  distance, 
becau&e  the  fibre  was  of  that  length,  or  for  any  other 
reason, — that  it  is  quite  immaterial.  The  question  is, 
whether  it  is  an  innovation,  the  placing  the  rollers  at  two 
and  a-half  inches  distance  from  each  other;  but  by  the 
indorsement  on  the  postea  we  are  told  that  the  distance 
between  the  rollers  varied  according  to  the  length  of  the 
fibre  of  the  substance  to  be  spun.  Under  these  circum- 
stances, the  case  now  being  reduced  simply  to  the  ques- 
tion, whether  the  construction  proposed  by  the  patent  is 
an  improvement  of  the  spinning  machine,  it  appears  to 
me  that  the  judgment  of  the  Court  of  Common  Pleas  is 
well  founded,  confined  as  it  is  now  to  that  point,  and  that 
such  a  patent  is  not  valid  in  point  of  law.  Some  objec- 
tion wds  made  to  the  course  which  was  adopted  in  sending 
the  case,  that  is  to  say,  to  the  terms  in  which  the  case 
was  sent.  It  appears  there  is  no  question  that  the  parties 
below  were  willing  to  adopt  the  terms  propot«ed,  in  order 
to  put  an  end  to  the  litigation,  and  that  the  Court  there- 
fore sent  a  case  embracing  the  right  of  the  parties, 
namely,  the  validity  of  the  patent  confined  to  the  par- 
ticular point  raised.  That  of  itself  would  be  an  answer 
to  the  objection  now  made  to  the  form  in  which  the  case 
was  sent,  because  this  House  will  not  permit  parties  upon 
appeal  to  raise  an  objection  which  they  did  not  think 
proper  to  raise  before,  and  on  which  they  did  not  obtain 
the  judgment  of  the  Court  below. 

But  even  independently  of  that  consideration,  although 
the  terms  of  the  question  for  the  Court  of  Common 
Pleas  are  as  to  the  validity  of  the  patent,  you  must  take 
the  whole  case  together  ;  you  have  the  facts  stated  which 
raise  the  objections  to  the  validity  of  the  patent,  which 
are  contained  in  the  pleas ;  and  these  facts  are  confined 
to  the  question  of  novelty  and  to  the  question  of  use- 
fulness. In  point  of  fact,  therefore,  although  the  terms 
in  which   the   question   is   couched  are  larger  than  the 

Elea,  it  is  the  very  same  question  which  was  raised  before 
is  Lordship  the  Master  of  the  Rolls.  And  that  was  the 
question  on  which  the  judgment  of  the  Court  of  Common 
Pleas  was  pronounced.  It  does  nothing  more  than 
establish  this  proposition,  that  the  objection  taken  to  the 
patent,  namely,  that  it  was  not  new,  and  not  useful 
(novelty  is  the  question  rather  on  which  it  turns),  is  a 
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good  objection,  and  that  the  patentee  has  failed  to  show 
that  that  for  which  alone  he  has  cl»imed  the  patent  is 
any  novelty,  and  entitles  him  to  the  benefit  of  the  patent. 

Lord  Brovgham  concurred. 

Ordered  that  the  appeal  be  dismissed  with  costs,  and 
that  the  orders  and  proceedings  complained  of  be 
affirmed.* 

*  Mr.  Kay  introduced  into  the  manufacture  of  flax  and  hemp  the 
most  important  invention,  and  produced  the  greatest  change  in  that 
manufactuj^e  which  has  been  realized  since  hemp  and  flax  have  been 
spun,  and  yet  for  want  of  proper  advice  in  preparing  the  title  of  his 
patent  and  the  specification  ot  his  invention,  he  failed  to  reap  those 
advantages  which  he  was  so  justly  entitled  to.  All  parties  are  agreed, 
and  it  was  admitted  by  the  defendant's  counsel  at  the  trial,  that  to  Mr. 
Kay  this  country  is  indebted  for  that  manufacture  which  consists  of 
wiing  wet  Jlax  in  spinning  nuichineryj  combined  with  the  phcing  of  the 
roUere  at  two  and  a-half  inches  apart.  At  the  date  of  Mr.  Kay's 
patent  it  was  not  new,  neither  was  it  useful  to  spin  from  wet  flax 
generally,  but  only  when  combined  with  the  use  of  rollers  set  at  two 
and  a-halif  inches  apart.  Mr.  Hall  had  in  his  patent  (taken  before  Mr, 
Kay's)  described  the  use  of  wet  flax  combined  with  four  to  five  inches 
reach,  or  ratch,  which  necessarily  failed.  Then  with  respect  to  the  use 
of  rollers  set  at  two  and  a-half  inches  apart,  that  of  itself  was  not 
useful  in  spinning  flax,  or  any  other  fibre,  and  that  arrangement  of 

ginning  machinery  was  and  is  only  useful  when  combined  with  wet 
X  ana  hemp.  Mr.  Kay  was  therefore  only  an  inventor  of  the 
Combined  process,  and  not  of  the  two  separate  parts.  It  is  suggested, 
that  his  patent  should  have  been  taken  for  a  very  diflerent  title,  and 
the  specification  should  have  been  very  diflerent  to  that  which  was 
enrolled.  If  the  title  of  the  patent  had  been  for  improvements  in 
spinning  JUuc  and  hemp,  and  had  the  specification,  after  fully  describing 
a  process  of  wetting  the  flax  and  machinery  for  spinning  with  rollers 
at  two  and  a-half  inches  apart,  gone  on  to  state  that  no  claim  was 
made  to  the  employment  of  wet  flax  and  hemp  separately  ;  and  further, 
that  no  claim  was  made  for  placing  rollers  of  spinning  machinery  at 
a  distance  of  two  and  a-half  inches  apart,  when  separately  considered, 
and  that  the  only  claim  to  invention  was  the  spinning  of  jlax  and 
hemp  hy  combining  the  process  of  wetting  with  the  use  of  spinning 
machinery,  having  the  rollers  set  at  a  distance  of  two  and  a-half  inches 
apart,  there  is  no  reason  to  doubt  that  the  patent  would  have  been 
sustained,  and  that  Mr.  Kay  would  have  been  rewarded  for  his  highly 
meritorious  invention.  The  case  of  Kay  v.  Marshall  should  be  weU 
studied  by  all  future  inventors  and  patentees,  in  order  that  they  may 
not,  like  Mr.  Kay,  be  deprived  of  the  benefit  which  they  may  be 
entitled  to.— W.C. 
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LOVELL  r.  HICKS  AND  OTHERS. 

In  the  Court  of  Exchequer  m  Equity, — Before  Mr,  Baron  Aldereon, 

The  hearing  of  this  cause  was  in  February,  but  judgment  was  not 

given  until  the  20th  June,  1836. 

In  this  case,  Mr.  Hicks,  one  of  the  defendants,  had  obtained 
letters  patent  for  ^  an  economical  apparatus  or  aiachine 
to  be  applied  in  the  process  of  baking  for  the  purpose  of 
saving  materials,"  sealed  at  Westminster  the  26th  June, 
1830.  The  invention  consisted  of  so  constructing  an 
oven  that  the  vapours  passing  off  when  baking  bread  were 
condensed  in  the  ordinary  manner  of  distilling  spirits,  it 
being  stated  that  bread  when  being  baked  was  in  such  a 
state  of  fermentation  as  to  give  off  spirit,  and  the  patentee 
claimed  *'an  economical  apparatus  or  machine  to  be 
applied  to  baking,  consisting  of  a  combination  of  an  oven 
for  baking  fermented  dough  into  bread  with  a  conducting 
pipe  leading  to  a  refrigerator  or  condensor  for  the  purpose 
of  saving  and  collecting  the  liquid  materials  which  are 
evolved  from  dough  during  the  process  of  baking,  what- 
ever may  be  the  kind  of  metal  or  substance  of  which  the 
oven  is  made.*'*  The  defendant,  Mr.  Hicks,  entered 
into  an  agreement  with  the  plaintiff  for  the  sale  of  a  license 
for  a  certain  district  of  England  under  his  patent,  and 
the  plaintiff  had  paid  Mr.  Hicks  3,000/.  under  this  agree- 
ment. The  invention  failed  to  produce  the  results  stated, 
and  the  plaintiff  filed  a  bill  on  the  equity  side  of  the  Court  of 
Exchequer  to  have  the  agreement  cancelled  and  to  recover 
back  the  money  paid.  The  bill  stated  that  the  defendants 
had  caused  bread  to  be  baked  before  the  plaintiff  and 
others  by  which  there  was  produced  spirit,  and  this  in- 
duced the  plaintiff  to  enter  into  the  agreement,  and  the  bill 
charged  the  defendants  with  having  fraudulently  introduced 
spirit  into  the  bread,  by  which  the  invention  apparently 
succeeded,  and  the  plaintiff  had  therebv  been  misled. 

Mr.  Knight  and  Air.  Blunt  appeared  for  the  plaintiff, 
and  Mr.  Wigram  and  Mr.  Heathjield  for  the  defendants. 

Mr.  Baron  Alderson^  at  the  hearing  of  the  cause,  said 
that  it  was  incumbent  on  the  plaintiff  to  show  active  fraud 
with  a  view  to  misrepresent ;  and  his  Lordship  gave 
judgment,  as  follows  : — 

*  The  question  raised  in  no  way  turning  on  the  construction  of 
the  specification,  it  is  not  thought  desirable  to  introduce  it. 
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This  was  a  bill  filed  by  the  plaintiff,  Edward  Bourne 
Lovell,  against  the  defendants,  Robert  Hicks,  Octavius 
Henry  Smith,  Ralph  Watson,  and  William  Todd,  praying 
that  the  agreement  made  on  the  3d  of  March,  1832,  may 
be  set  aside,  on  the  ground  of  misrepresentation  and  fraud, 
and  may  be  delivered  up  to  be  cancelled,  and  that  the 
defendants  may  be  directed  to  repay  to  the  plaintiff  the 
tuori  of  3,000/.  received  by  them,  with  interest,  and  may 
be  restrained  by  injunction  from  bringing  any  action  to 
recover  the  remainder  of  the  money,  2,000/.,  due  under  the 
agreement.  The  question  has  been  very  fully  and  satis- 
factorily discussed  by  the  Learned  Counsel  on  both  sides, 
who  have  most  ably  assisted  the  Court  in  coming  to  a 
conclusion,  by  laying  successively  before  it  all  that  could 
properly  be  urged  on  behalf  of  their  respective  clients,  and 
the  Court  is  much  indebted  to  them  for  that  assistance. 

The  question  resolves  itself  into  this :  whether  the 
plaintiff  can  make  out  in  fact  such  a  misrepresentation 
and  such  a  fraud  as  entitle  him,  after  the  acquiescence, 
for  some  time  at  least  on  his  part,  to  come  to  a  Court  of 
Equity  to  rescind  his  contract ;  and  if  so,  then  against 
whom,  and  to  what  extent  is  he  entitled  to  relief?  I  do 
not  think  that  there  is  any  very  material  difficulty  in  the 
principles  by  which  my  decision  must  be  governed.  They 
are  laid  down  by  Lord  Lyndhurat  in  his  very  able  judg- 
ment in  the  case  of  Small  v.  ^Itwoody  and  1  believe  are 
such  as  cannot  be  doubted  or  impugned.  Although  that 
decision  is  now  undergoing  review  in  the  House  of  Lords, 
I  do  not  conceive  that  this  part  of  it  is  or  can  be  shaken. 
If  the  contract  be  founded  on  fraudulent  misrepresenta- 
tions, such  as  would  in  a  Court  of  Law  be  sufiBcient  to 
support  an  action  on  the  case,  it  may  in  a  Court  of  Equity 
be  rescinded.  Now,  the  fraud  may  consist  in  the  misre- 
presentation of  a  fact  material  to  the  contract,  where 
the  truth  of  that  is  known  to  the  one  party  and  unknown 
to  the  other;  and  the  misrepresentation  is  intentionally 
made  with  a  view  of  procuring  a  more  advantageous  con- 
tract than  the  real  facts,  if  truly  stated,  would  have  war- 
ranted. This  is  the  nature  of  the  case  on  which  the 
plaintiff  relies ;  and  I  do  not  doubt  that  if  this  be  made 
out  to  my  satisfaction,  the  plaintiff  ought  to  be  relieved, 
unless  indeed  he  has,  after  full  knowledge  of  the  truth, 
persisted  in  the  contract  previously  made. 

Starting,  therefore,  from  these  principles,  I  proceed  to 

VOL.    If.  N 


178  carpmael's  reports 

examine  the  facts  in  this  case  which  appear  in  evidence ; 
and  although  I  am  not  insensible  of  the  disadvantan^e 
which  a  Court  of  Equity  labours  under  in  not  having^  the 
benefit  of  oral  examination,  which  I  own  I  have  long 
thought  might  with  great  advantage  be  given  to  it,  to  be 
exercised  by  it  at  its  discretion,  and  applied  to  such  parts 
of  a  case  only  as  might  be  found,  after  discussion,  to 
require  it;  yet,  when  I  compare  the  counterbalancing 
advantage  of  long  and  calm  deliberation,  and  of  dispas- 
sionate inquiry  which  a  Judge  possesses  who  can  at  leisure 
wei^h  all  the  circumstances,  with  the  sudden  and  hasty 
decision  of  a  jury  at  nisi  prius,  even  though  assisted  by 
oral  examination,  I  have  no  doubt  that,  upon  the  whole, 
in  nice  and  complicated  questions  such  as  this,  I  should 
not  do  real  justice  to  the  parties  by  directing  an  issue. 

It  appears  that  on  the  26th  of  June,  1830,  a  patent  was 
taken  out,  and  that  on  or  about  the  26th  of  December, 
1830,  a  specification  was  filed  of  the  nature  and  mode  of 
carrying  into  effect  the  invention  for  which  the  patent  had 
been  previously  obtained. 

The  claim  in  the  patent  was  for  an  invention  of  an 
economical  apparatus  or  machine  to  be  applied  in  the  pro- 
cess of  baking,  for  the  purpose  of  saving  materials ;  and 
in  the  specification  it  is  stated,  that  *^such  apparatus 
bakes  the  bread  and  collects  a  certain  spirituous  vapour, 
which  is  always  disengaged  from  fermented  dough  during 
the  process  of  baking  the  same  into  bread,  and  which 
vapour  is  usually  dissipated  and  lost ;  but  by  the  refrige- 
ratory or  condensing  part  of  the  economical  apparatus  or 
machine  the  said  vapour  is  condensed  into  liquid  materials, 
containing  spirit  or  alcohol,  and  from  which  materials 
useful  spirituous  liqudrs  may  be  drawn  by  the  processes 
usually  practised  for  the  rectification  of  raw  spirits."  In 
another  part  of  the  specification  it  is  distinctly  stated, 
that  the  flour  having  been  previously  converted  into 
dough,  and  duly  fermented,  and  then  made  up  into  loaves 
according  to  the  usual  method,  the  loaves  are  introduced 
into  the  oven,  &c.  And  again,  at  a  subsequent  part  of 
the  specification,  the  following  statement  occurs: — **  The 
liquid  materials  thus  saved  by  my  economical  apparatus 
or  machine  during  the  process  of  baking  fermented  bread 
into  dough,  is  a  diluted  spirit,  from  which  a  useful  spirit 
may  afterwards  be  extracted  by  the  usual  process  of 
rectification.    The  alcohol,  which  constitutes  the  value  of 
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tbe  materials  saved  by  my  economical  apparatus  or 
machine,  is  produced  in  the  process  of  fermentation  which 
the  flour  or  dough  has  undergone  in  the  manner  usually 
practised  for  preparing  dough  for  bread.  That  alcohol 
has  been  hitherto  dissipated  in  vapour  and  totally  lost; 
but  my  aforesaid  economical  apparatus  or  machine,  being 
applied  in  the  process  of  baking  such  dough  into  bread, 
the  said  alcohol  is  saved  and  collected ;  and  although  it  is 
intermixed  with  water  and  other  liquid  matters  which  are 
evaporated  from  the  dough  at  the  same  time,  the  liquids, 
so  saved,  are  useful  materials  for  the  rectifiers  of  spirits  to 
extract  fine  spirit  from."  I  have  referred  more  particu- 
larly to  these  parts  of  the  specification,  in  order  to  show 
the  grounds  on  which  I  have  clearly  arrived  at  the  con- 
clusion, that  this  invention  purported  to  be  one  for 
obtaining  spirit  by  means  of  a  patent  apparatus  for 
baking  bread  of  the  ordinary  description,  fermented  in  the 
ordinary  method.     I  can  feel  no  doubt  on  this  subject. 

In  March,  1832,  after  a  negotiation,  to  which  I  shall 
advert,  the  agreement  in  question  was  executed,  under 
which  3,000/.  was  subsequently  paid.  By  that  agree- 
ment Robert  Hicks,  the  original  patentee,  together 
with  Mr.  Smith,  Mr.  Watson,  and  Mr.  Todd,  who  had 
intermediately  obtained  an  interest  with  Hicks  under 
an  assignment  of  it,  granted  their  license  to  the  present 
plainti^,  Mr.  Lx)vell,  to  exercise  the  patent  within  the 
town  of  Birmingham,  and  a  limited  circle  round  it,  in 
consideration  of  1,000/.  then  paid,  and  of  the  further  sum 
of  4,000/.  to  be  paid  by  certain  instalments.  Now,  the 
plaintiff  says,  he  was  induced  to  make  this  agreement  by 
certain  fraudulent  misrepresentations  made  by  Robert 
Hicks. 

In  June,  1831,  it  appears  that  a  letter  was  inserted  in 
the  **  Staffordshire  Advertiser,"  signed  by  a  miller  of  the 
name  of  Pratt,  in  which  a  very  favourable  account  was 
given  of  the  new  invention.  This  letter,  it  is  said,  was 
corrected  as  to  some  of  its  details  by  Mr.  Hicks  ;  and  in 
particular  it  is  stated,  that  the  representation  that  three 
bash^  of  flour  would  produce  eighteen  pints  of  liquor, 
containing  twenty  per  cent,  of  alcohol,  was  expressly 
made  by  Hicks,  he  having  altered  Pratt's  original  draft  of 
the  letter  from  eighteen  per  cent,  to  twenty  per  cent,  in 
bis  own  handwriting.  This  fact  depends  on  the  testi- 
mony of  several  witnesses.     On  the  other  hand,  there  is 
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the  distinct  denial  of  these  circumstances  by  Hicks  in  his 
answer ;  and  very  powerful  observations  have  been  made 
on  the  probabilities  of  the  case,  and  on  the  credibiiityy  as 
to  this  part  of  it,  of  the  plaintiff's  witnesses.  And  it  is 
contended  with  great  force,  that  it  is  quite  obvious  that 
the  expression  ^'  alcohol "  in  the  statement,  if  made,  was 
clearly  in  the  course  of  the  negotiation  understood  by  all 
parties  to  mean  proof  spirit,  and  not  alcohol  in  the  strict 
chemical  use  of  this  word ;  and  to  this  latter  part  of  the 
defendants*  argument  I  fully  accede,  but  the  weight  of 
evidence  appears  to  me  to  be  in  favour  of  the  plaintiff  as  to 
the  representation. 

The  next  fact  adduced  by  the  plaintiff  relates  to  a 
meeting  at  an  inn  in  Birmingham,  at  which  he  was  pre- 
sent. Inhere  a  sort  of  experimental  baking  took  place, 
and  similar  representations  were  made  by  Hicks,  which 
seem  fairly  enough  proved.  Then  come  two  meetings  at 
Bilston,  between  the  plaintiff  and  Hicks,  at  both  of  which 
similar  representations  were  made,  and  Pratt*s  letter  was 
read  by  the  plaintiff.  Then  follows  the  journey  to 
Chelsea,  at  which  the  apparatus  belonging  to  the  de- 
fendants was  shown  to  the  plaintiff)  and  he  had  an  oppor- 
tunity of  examining  the  results,  and  a  portion  of  the 
spirits  thereby  produced  was  delivered  over  for  him  to 
inspect  and  examine. 

All  these  circumstances  which  I  have  cursorily  gone 
through  took  place  before  the  agreement  in  question  ;  and 
it  is  not  unfair  to  conclude,  that  these  were  in  truth  the 
circumstances  which  induced  the  plaintiff  to  enter  into 
that  agreement.  What,  then,  are  these  circumstances  ? 
They  appear  to  me  to  amount  to  this: — here  is  a  clear 
statement  by  Hicks  that  he  was  in  possession  of  an  appa- 
ratus for  baking  ordinary  bread,  whereby  the  spirit  there- 
from produced  would  be  saved.  Here  is  a  statement  also  of 
eighteen  pints,  at  twenty  per  cent,  of  alcohol,  produced  by 
three  bushels  of  flour ;  or,  if  I  state  the  defendants'  case 
most  favourably,  at  all  events  to  a  highly  advantageous 
amount.  And  there  is  also  a  performance  of  experiments 
in  the  plaintiff's  presence,  first  at  Birmingham,  anc^ after- 
wards at  Chelsea,  by  which  he  is  induced  to  believe  that 
such  representations  are  in  substance  true. 

Then,  if  so,  are  the  other  facts  such  as  to  satisfy  me 
that  this  was  not  a  true  statement,  and  that  Hicks  knew 
all  the  time  that  it  was  false  ?     That  is  the  conclusion  at 
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which,  after  much  consideration,  I  have  heen  obliged  to 
arrive.  In  the  first  place,  I  think  that  it  is  proved  on  the 
part  of  the  plaintiff*  that  the  bread  baked  was  not  sub- 
stantially bread  of  the  ordinary  description.  There  may 
be,  no  doubt,  though  that  is  not  very  satisfactorily  made 
out,  great  differences  of  practice  in  preparing  bread,  as  to 
the  ferment  used  ;  but  there  is  no  balance  of  testimony  as 
to  the  point  that  the  particular  ferment  used  by  Hicks 
varies  from  all  those  hitherto  in  use  most  materially,  and 
precisely  in  those  respects  which  would  produce  a  favour- 
able result  in  those  experiments  which  might  be  made  to 
show  off*  the  new  process.  Nor  do  I  think  that  any 
doubt  can  reasonably  be  entertained  on  the  evidence 
before  me,  that  ordinary  bread  baked  according  to  the 
patent  process  will  produce  no  advantageous  results  to  the 
parties. 

If  these  facts  were  known  to  Mr.  Hicks,  every  experi- 
ment becomes  of  itself  a  fraudulent  misrepresentation. 
Now,  the  circumstances  satisfy  me  that  Mr.  Hicks  must 
have  known  this.  I  cannot  well  account,  except  on  this 
supposition,  for  the  peculiar  care  and  watchfulness  over 
the  ferment  which  was  secretly  prepared  by  him  when 
used,  and  for  the  peculiar  secrecy  which,  according  to  the 
plaintiff's  evidence,  was  observed  at  the  time  of  the  expe- 
riments made  in  the  presence  of  the  committee  at  Bilston. 
Indeed,  when  I  observe  the  great  secrecy  as  to  the  fer- 
ment, compared  with  the  ostentatious  openness  as  to  the 
other  parts  of  the  process,  I  think  it  shows  plainly  enough 
that  Mr.  Hicks  must  have  been  conscious  that  in  this  respect 
he  was  practising  a  deception  on  the  plaintiff' and  the  other 
persons.  All  the  testimony,  with  the  exception  of  that 
of  one  witness,  seems  to  me  uniform  as  to  this ;  and  I 
am  by  no  means  satisfied  as  to  the  testimony  of  that 
witness. 

I  do  not  think  it  necessary  to  refer  to  the  circumstances 
of  the  addition  of  the  spirits  to  the  liquor  produced  from 
one  experimental  baking.  There  is  some  contradictory 
evidence  as  to  the  fact.  If  it  were  entirely  true,  this 
would  be  an  act  of  very  gross  fraud  on  the  part  of  Mr. 
Hicks.  The  witness  for  the  defendants,  who  speaks  to 
this  point,  does  not  deny  very  improper  conduct,  hut 
only  exculpates  Hicks  fn)m  having  personally  participated 
in  it.  The  whole  transaction  is  suspicious.  The  other 
parts  of  the   case,  however,   are   clear.     If,   indeed,  the 
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question  had  depended  merely  on  the  misrepresentation 
as  to  the  extent  of  the  profits,  and  it  had  appeared  that 
the  results  obtained,  varying  as  they  do  as  to  the  amount 
of  spirit  produced,  were  all  that  the  plaintiff  relied  on  to 
prove  fraud,  I  should  not  have  thought  that  a  strong 
case  had  been  made  out.  If  the  bread  actually  baked  had 
really  been  ordinary  bread,  or  if  the  attention  of  the 
purchaser  had  been  called  to  the  fact  of  its  not  being 
prepared  in  the  ordinary  way,  either  before  or  during  the 
early  experiments,  even  after  the  agreement  of  the  dd 
March,  1832,  I  should  have  been  disposed  to  think, 
either  that  no  fraud  had  been  practised,  or  that  at  all 
events,  even  if  there  had  been  fraud,  he  had  persisted  much 
too  long  after  full  knowledge  of  the  facta,  to  be  entitled 
to  relief.  But  it  seems  to  me  that  from  the  beginning  he 
is  misled  by  the  patent  and  specification ;  and  that  the 
defendant  Hicks  must  have  been  fully  aware  of  the  delu- 
sion under  which  this  bargain  was  made. 

I  do  not  rely  on  the  mere  failure  to  produce  the  quan- 
tity of  spirit  originally  stated  by  the  projectors.  I  do 
not  think  that  the  plaintiff  acted  on  such  representations 
taken  literally.  The  experiments  made,  with  which  he 
expressed  his  satisfaction,  show  this  I  think  to  have  been 
the  case.  But  I  think  that  throughout  he,  and  those  with 
whom  he  acted,  thought,  and  had  reason  to  think,  from 
the  representations  made,  that  they  were  purchasing  an 
apparatus  for  baking  ordinary  bread ;  that  they  were  to 
compete  with  ordinary  bakers  on  vantage  ground,  and 
that  the  quantity  of  spirit  to  be  produced  (which  I  allow 
must  be  taken  to  be  proof  spirit),  was  to  be  their  means 
of  profit.  This  I  think  was  the  state  of  facts  under  which 
the  bargain  was  made ;  and  if  the  main  fact  was  known  to 
Hicks  not  to  be  true,  what  were  all  the  statements  he  made 
and  the  fallacious  experiments  which  he  himself  knowingly 
exhibited,  and  knowingly  permitted  the  other  party  to 
make  and  to  see,  but  so  many  laborious  frauds  practised 
on  his  part  upon  the  plaintiff?  I  am  satisfied,  therefore, 
that  fraud  has  been  made  out  so  far  as  Hicks  is  con- 
cerned ;  and  I  do  not  think  that  after  full  knowledge  of  it 
the  plaintiff*  has  ever  acquiesced  in  the  bargain.  I  am 
not  at  all  satisfied  that  he  ever  knew  the  ingredients  of 
the  ferment  till  the  receipt  was  delivered  to  him  on  the 
5th  December,  1832.  It  is  clear  that  he  was  not  a 
baker ;  and  the  period  when  he  first  knew  the  extent  of 
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the  misrepreBentation,  would  be  not  the  time  when  the 
receipt  was  first  given  to  him,  but  that  when  he  first 
knew,  or  reasonably  might  have  known,  that  the  ferment 
was  substantially  different  from  those  in  common  use. 
That  time  does  not  appear;  and  this  suit  was  commenced 
b  February,  1833.  I  think,  therefore^  that  the  plaintiff 
is,  on  the  whole,  entitled  to  relief. 

But  then  the  other  defendants  are  not  affected  directly 
or  indirectly  with  that  fraud,  and  only  have  received  their 
proportionate  shares  of  the  money  through  Hicks.  As  to 
one  of  them  (Mr.  Smith),  it  is  further  proved  that  he 
had  no  interest,  except  as  a  nominal  party  to  the  agree- 
ment, that  he  had  received  no  part  of  the  plaintiff's 
money,  and  that  the  plaintiff  had  full  knowledge  of  these 
facts  when  the  money  was  paid. 

The  relief,  therefore,  to  which  the  plaintiff  is  entitled 
appears  to  me  to  be  this :  That  the  agreement  be  can- 
celled, and  that  the  defendants  be  enjoined  from  pursuing 
any  action  on  it  against  the  plaintiff;  that  the  Master  should 
inquire  how  much  of  the  3,000/.  has  been  respectively 
received  by  Hicks,  Watson,  and  Todd ;  and  that  each  of 
these  parties  should  be  decreed  to  repay  what  has  been 
received  by  him,  with  interest  at  4/.  per  cent ;  that  as 
against  Mr.  Smith,  the  bill  be  dismissed  with  costs ;  that 
the  plaintiff  should  have  his  costs  against  the  other  three 
defendants,  and  also  be  repaid  by  them  the  costs  he  pays 
to  Mr.  Smith. 

Decree  accordingly. 


LOVELL  V.  HICKS  AND  OTHERS. 

In  the  Court  of  Exchequer  in  Equity. — February  15,  1837. 

This  was  a  petition  by  the  plaintiff  for  a  new  hearing,  in 
order  to  obtain  a  reversal  of  the  judgment  in  this  cause  so 
for  as  the  bill  being  dismissed  as  against  the  defendant 
Smith,  and  praying  that  the  judgment  against  the  other 
defendants  should  be  made  to  include  Smith ;  and  to  show 
that  Smith  was  an  interested  party  in  the  transaction,  it 
was  proposed  to  bring  in  a  bill  of  acceptance  for  1,000/., 
which  had  been  made  payable  by  the  plaintiff  to  all  the 
defendants,  and  the  other  defendants  had  indorsed  it  to 
the  defendant  Smith,  and  to  him  it  was  paid.     It  was 
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objected   that  this  document  could  not  be  received  in 
evidence  on  a  rehearing. 

Mr.  Baron  ^Uerson  gave  judgment  as  follows : — 
In  this  case  I  took  time  to  consider  whether  or  not  I 
should  agree  to  the  motion  for  setting  aside,  for  irregu« 
larity,  an  order  which  hud  been  obtained  to  prove  a 
document  viva  voce.  It  was  pressed  very  much  upon  me 
in  the  course  of  the  argument,  that  it  was  the  settled 
practice  in  the  Court  of  Chancery  to  admit  those  orders 
ex  parte  as  a  matter  of  course.  It  appears  to  me  upon 
the  whole  of  the  argument,  that  the  principle  of  the 
thing  lies  altogether  the  other  way. 

At  a  rehearing  the  general  rule  is  this — distinguishing 
it  from  an  appeal — that  all  evidence  which  was  capable  of 
being  given  at  the  time  of  the  hearing,  though  it  was  not 
given,  may  be  given  at  the  rehearing ;  but  that  on  an  appeal, 
the  evidence  only  which  was  actually  given  at  the  hearing, 
is  capable  of  being  given  at  the  time  when  the  appeal  is 
heard ;  and  for  the  very  best  of  all  reasons,  an  appeal  is 
from  a  judgment  of  the  Judge  to  another  tribunal ;  and 
it  is  therefore  only  justice  to  the  Court  below  to  act  on 
the  same  grounds  on  which  the  Court  below  acted  ;  but  a 
rehearing  being  before  the  same  Court,  is  merely  an 
application  to  that  Court  upon  fuller  investigation  to 
determine  the  question  which  it  has  before  decided  upon 
less  information. 

An  appeal  in  the  Court  of  Chancery  has  no  doubt  the 
nature  of  a  rehearing.  It  partakes  of  the  double  character 
of  both  the  one  and  the  other.  It  is  a  rehearing  but  before 
a  different  Judge.  I  have  sent  to  the  Court  of  Chancery, 
and  I  find  on  the  best  investigation  that  there  is  not  any 
settled  practice  at  all  on  the  subject.  Out  of  three 
Registrars  that  have  been  consulted,  two  are  of  opinion 
that  it  is  not  an  ex  parte  application,  and  one  that  it  is  an 
ex  parte  application ;  and  we  find  in  an  old  manuscript 
book  of  Mr.  Deave's,  who  was  a  registrar  or  secretary  to 
seven  successive  Masters  of  the  Rolls,  a  note  to  this 
efiect  : — **  That  on  a  rehearing,  further  evidence  and 
further  documents  may  on  some  occasions  be  produced,'' 
the  effect  of  which  would  rather  be  to  show  that  it  was 
not  an  ex /7ar/<f  application,  for,  as  he  expresses  it,  the  pro- 
duction will  be  allowed  **on  some  occasions''  not  at 
all.  Now,  that  being  the  state  of  the  practice  in  the 
Court  of  Chancery,  and  there  being  no  settled  practice  in 
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ibis  Court  on  the  subject,  it  comes  to  be  considered  what 
is  the  principle  which  ought  to  govern  it ;  and  the  best  way 
is  to  settle  the  practice  as  much  as  one  can,  consistently 
with  right  reason  and  principle.  That  being  so,  it  appears 
to  me  that  it  would  be  drawing  too  nice  distinctions  if  I 
did  not  hold  it  as  a  general  rule,  that  that  evidence  which 
might  have  been  given  at  the  time  of  the  hearing  and 
no  other,  may  be  given  at  the  rehearing.  In  this  Court  it 
18  the  settled  practice  to  specify  the  documents  which  are 
to  be  proved  viva  voce  in  the  order  for  proving  them.  If, 
therefore,  a  party  had  obtained  any  order  to  prove  parti- 
cular documents  viva  voce  at  the  time  of  the  hearing,  of 
course  he  may  put  in  under  that  order  such  of  those 
documents  as  he  may  be  advised  at  the  rehearing;  but 
if  the  new  documents  were  not  included  in  that  order,  I 
think  the  })roduction  of  those  new  documents  at  the 
rehearing  is  new  evidence,  and  that  I  ought  to  hold  that 
new  evidence  cannot  be  produced  at  the  rehearing  with- 
out a  special  order.  The  result  of  this  opinion  is,  that 
the  order  in  question  must  be  set  aside,  but  as  the  point 
is  new,  without  costs. 

I  ought  to  add,  that  it  appears  from  the  note  of  Walker 
v.  SimondSy  as  cited  from  the  Registrar's  book,  that  the 
application  in  that  case  was  not  ex  parte^  but  that  on  the 
contrary.  Sir  Samuel  RomiUy  was  heard  for  the  defend- 
ants. That  case,  therefore,  is  an  authority  for  granting 
the  present  motion. 

Order  accordingly. 

The  plaintiff  then  made  a  special  application  that  the 
document  should  be  admitted. 

Mr.  Baron  Atderson. — My  own  opinion  is,  that  parties 
ought  not  to  be  allowed  to  produce  new  evidence  upon  a 
rehearing ;  but  it  has  been  done  over  and  over  again,  and 
I  must  take  the  practice  as  I  find  it.  It  is  certainly  very 
objectionable ;  and  where  the  rehearing  is  before  another 
Judge,  it  is  a  crying  evil ;  but  it  being  the  practice  I 
must  allow  the  documents  to  be  proved. 

The  case  was  then  reheard  on  the  petition,  and  Mr. 
Baron  ^Iderson  gave  judgment  on  the  21st  June,  1837>  ^^ 
follows : — 

I  have  again  maturely  considered  this  case.  I  inti- 
mated in  the  course  of  the  argument,  after  having  fully 
heard  the  acute  observations  of  the  Counsel  for  the 
defendants^  that  I  saw  no  reason  to  change  the  opinion  I 
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before  delivered  on  the  main  question  in  tliis  cause.  I 
was  then,  and  am  still  satisfied,  that  the  plaintiff  has  made 
out  a  case  of  fraud  entitling  him  to  relief  in  a  Court  of 
Equity.  The  extent  of  that  relief  was  the  subject  of  his 
petition  for  a  rehearing ;  and  upon  that  I  now  propose  to 
give  my  revised  opinion. 

It  seems  to  me  clearly  established,  as  it  did  before, 
that  the  rest  of  the  defendants  had  no  knowledge  of  the 
fraudulent  misrepresentations  made  by  Hicks;  but  the 
money  paid  by  the  plaintiff  in  consequence  of  those 
misrepresentations,  has  been  paid  to  all  under  a  joint 
contract  by  all,  and  they  have  all  signed  the  receipt. 
As  to  Todd  and  Watson,  there  is  nothing  to  show  any 
knowledge  by  the  plaintiff  of  their  particular  interests; 
and  even  as  to  Smith,  I  think  that  on  the  former  occasion 
I  placed  too  much  reliance  on  the  circumstance  spoken  to 
by  Todd.  On  more  full  consideration  I  am  satisfied  that 
in  this  respect  my  judgment  was  erroneous,  and  that 
what  would  unquestionably  have  been  the  rule  at  law 
ought  also  to  be  considered  the  rule  in  equity.  At  law 
they  would  all  have  been  equally  bound  to  repay  the 
plaintiff  the  money  received  from  him  upon  a  considera- 
tion which  had  failed  altogether.  This  was  my  own 
impression  when  I  first  heard  the  cause. 

I  am  now  satisfied  that  the  decree  must  be  varied  as  to 
the  3,000/.  paid,  by  directing  that  it  be  repaid  by  the 
defendants,  and  that  the  plaintiff  is  entitled  generally  to 
the  costs  of  the  suit. 

Decree  accordingly. 


MACINTOSH  AND  OTHERS  v.  EVERINGTON 

AND  OTHERS. 

In  the  Court  g/"  Common  Pleas, — Before  the  Lord  Chief  Jtutiee  Skr 
N,  C.  findal  and  a  Special  Jury, — February  25,  1836. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants  for  infringing  a  patent  granted  to  the' plaintiff, 
Charles  Macintosh,  on  the  IJth  of  June,  1823,  for  "a 
process  and  manufacture  whereby  the  texture  of  hemp, 
flax,  wool,  cotton,  and  silk,  and  also  leather,  paper,  and 
other  substances  may  be  rendered  impervious  to  water 
and  air.''     The  proceedings  commenced  by  the  plaiDtiflfb 
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obtaining  an  injunction  ew  parte  against  the  defendants, 
which,  on  application  and  argument,  was  dissolved  by 
the  Vice-Chancellor,  leaving  the  plaintifPs  to  bring  such 
action  as  they  might  be  advised,  reserving  the  question 
of  costs. 

Afr.  Aiiomey-'General  {Sir  J.  Campbell)^  Sir  F.  Pol- 
lock^  Sir  IV.  FoUett^  and  Mr.  fFatson,  for  the  plaintiffs. 

Mr.  Sergeant  JFilde^  Mr.  Sergeant  Bompasj  Mr.  Ser- 
geant Talfourd,  and  Mr.  Rotch^  for  the  defendants. 

The  declaration  was  in  the  usual  form.  The  defendant^ 
pleaded  that  there  had  been  uo  grant  of  letters  patent ; 
that  the  invention  was  not  new;  that  the  specification 
did  not  fully  describe  the  invention. 

Mr.  fFatsan  explained  the  nature  of  the  pleadings,  and 
3tr.  Attorney-General  {Sir  John  Campbell)  stated  the 
case  as  follows  : — 

My  Lord,  and  Gentlemen  of  the  Jury,  my  Learned 
Friend  has  stated  the  various  issues  joined ;  and  you^ 
Gentlemen  of  the  Jury,  will  have  to  decide  whether 
Mr.  Macintosh's  patent  for  making  waterproof  fabrics 
for  cloaks  and  other  articles  is  valid  or  invalid.  The 
cloaks  are  now  very  generally  known,  and  have  obtained 
great  celebrity,  and  are  of  the  greatest  utility,  so  much 
so,  that  the  patent  has  become  almost  as  well  known  as 
the  celebrated  Mr.  Watt's  for  steam-engines.  Gentlemen, 
the  patent  was  taken  by  Mr.  Macintosh  in  1823,  and  has 
been  respected  generally  by  the  public  till  Messrs. 
Kverington  and  Ellis,  and  others  acting  in  concert  with 
them,  within  a  few  months,  have  infringed  the  patent 
right.  The  circumstance  of  no  one  having  before  called 
into  question  the  right  of  the  patentee  till  within  about 
two  years  of  its  expiring,  may  be  taken  as  a  strong  pre- 
sumption in  favour  of  the  validity  of  the  patent.  Now 
for  the  first  time  is  the  invention  invaded,  and  an  attempt 
is  made  to  upset  the  patent,  by  stating  that  Mr.  Macin- 
tosh was  not  the  inventor ;  that  he  had  not  fully  specified 
the  nature  of  the  process  sufiicient  to  enable  a  workman 
to  pursue  the  invention,  as  is  required  by  the  conditions  of 
the  patent.  Before  the  patent,  many  endeavours  were 
made  to  obtain  a  substance  which,  in  rendering  fabrics 
water  or  air  proof,  should  still  retain  flexibility :  there 
were  cements  of  different  kinds  attempted  to  be  used,  but 
without  success.  Mr.  Macintosh  applied  Indian-rubber, 
or  caoutchouc;  but   I   will  call  it  India-rubber.      The 
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cement  is  made  by  dissolving  that  substance,  and  of  that 
alone ;  the  great  object  was  to  obtain  a  solvent  for  India- 
rubber,  which  solvent  should  be  evaporated,  and  thus 
leave  the  India-rubber  as  a  cement  between  two  fabrics, 
thereby  making  those  fabrics  impervious  to  air  and 
water.  These  materials  so  combined  became  of  great 
value,  being  flexible  as  well  as  air  and  water  tight.  He 
specified  his  patent  in  the  following  manner.  [Here  the 
Learned  Gentleman  read  the  specification.*] 

•  The  specification  is  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  Charles  Macm- 
tosh  do  hereoy  declare,  that  my  said  invention  doth  consist  in  a  manu- 
facture of  two  or  more  pieces  of  linen,  woollen,  cotton,  silk,  leather,  or 
paper,  or  other  the  like  substances,  any  or  either,  or  combinations  of 
any  or  either,  the  same  cemented  together  by  means  of  a  flexible 
cement,  the  nature  of  which  said  manufacture  is,  that  it  is  impervious 
to  water  and  air.  And,  in  further  compliance  with  the  said  proviso,  I, 
the  said  Charles  Macintosh,  do  hereby  describe  the  process  which  I 
have  found  the  best  for  performing  the  said  manufacture,  by  the 
following  description  thereof;  that  is  to  say:  I  prepare  caoutchouc 
by  cutting  it  into  very  thin  shreds  or  parings,  and  then  steep  it  in  the 
substance  which  is  produced  in  making  coal-gas,  commonly  called 
coal-oil.  The  quality  of  these  ingredients  is  extremely  various,  and 
the  relative  proportions  to  be  employed  must  depend  on  the  auality  of 
each ;  but  when   the  caoutchouc  is  of  the  best  quality,  ana  the  oil 

Eure,  from  ten  to  twelve  ounces  of  the  former  to  a  wine-gallon  of  the 
itter,  will  be  found  to  answer.  This  infusion  I  submit  to  a  gentle 
heat,  obtained  from  a  water  or  steam  bath ;  and  I  employ  constant 
trituration,  until  such  time  as  the  ingredients  are  reduced  to  a  thin 
pulpy  mass,  when  to  render  the  whole  as  homogeneous  as  possible,  I 
pass  it  through  a  very  fine  wire  or  silk  sieve  or  scarce ;  and  if  this 
part  of  the  process  has  been  duly  followed  out,  the  varnish  will  then 
be  without  any  granular  particles,  and  will  in  appearance  resemble 
thin  transparent  honey.  Fabrics  or  substances,  enectually  united  by 
cement  thus  prepared,  in  whatever  waj  the  union  is  efiected,  become 
both  air  and  waterproof;  but,  with  a  view  to  prevent  the  cement  from 
appearing  upon  the  surface  of  the  manufactured  article,  and  to  ensure 
at  the  same  time  a  perfect  union  of  the  substances,  I,  in  the  first  place, 
distend  the  substances  to  be  united,  and  with  a  brush,  or  other  suitable 
instrument,  lay  upon  the  surface  of  each  an  uniform  layer  or  coating 
of  the  varnish  or  cement ;  and  when  this  coating  has,  from  evaporation 
of  the  oil,  which  is  extremely  volatile,  acquired  a  clammy  viscous 
consistency  (and  this  will  take  place  in  a  snorter  or  longer  space,  in 
proportion  to  the  heat  of  the  atmosphere  and  the  current  of  air  in 
which  the  manufacture  is  carried  on,  or  to  which  the  coated  surface 
may  be  exposed),  I  apply  the  varnished  side  of  both  substances  to 
each  other,  and,  by  means  of  a  callender  or  rollers,  or  other  suitable 
means,  I  powerfully  press  the  fabrics  or  substances  together,  whereby 
they  become  united,  and  are  rendered  a  compound  fabric  or  substance. 


OF   PATENT    CASES.  189 

Thus^  Gentlemen^  you  will  perceive  that  Mr.  Macin- 
tosh fully  and  fairly  describes  the  nature  of  his  invention ; 
he  describes  the  process  by  which  he  carried  the  same 
into  effect ;  he  points  out  what  before  was  known,  and 
distinguishes  that  of  which  he  claims  as  his  invention, 
which  consists  in  applying  of  the  flexible  cement  composed 
of  dissolved  India-rubber  in  the  manner  he  described,  by 
putting  it  between  two  surfaces  of  fabric  and  then  press- 
ing them  together,  so  that  they  should  be  united,  and 
become^  from  the  properties  of  the  cement,  air  and  water 
tight. 

The  patentee  had  considerable  difficulty  to  encounter 
in  bringing  the  invention  into  general  public  use.  There 
was  a  prejudice  got  abroad,  that  although  the  cloaks  kept 
out  rain  they  stopped  perspiration,  and  hence  was  inju- 
rious to  health  ;  but,  after  going  to  great  expense,  the  use 
of  the  patent  material  became  popular,  and  the  invention 

And  thereafter  I  expose  thifl  compound  fabric  or  substance  in  a  stove- 
room,  or  other  suitable  place,  to  a  heat  of  from  one  hundred  to  one 
hundred  and  forty  degrees,  for  the  double  purpose  of  maturing  the 
manufacture,  and  obtaining  a  farther  evaporation  of  the  oil,  which, 
while  it  remains,  gives  off  a  disagreeable  effluvium.  When  the  sub- 
stances to  be  united  are  of  an  open  texture,  or  not  of  a  smooth  and 
imiform  surface,  I  apply  a  greater  number  of  coatings  of  the  cement 
or  varnish ;  and  when  three  or  more  fabrics  or  substances  are  to  be 
united  together,  I  coat  with  the  varnish  the  substance  or  substances 
to  be  enclosed  on  both  sides,  and  complete  the  process  as  before 
suggested.  Further,  in  some  cases  it  may  be  sufficient  to  apply  the 
laver  or  coating  or  coatings  of  the  varnish  upon  one  side  only  of  one 
of  the  fabrics  or  substances,  applying  the  other  fabric  or  substance 
uncoated  upon  the  clammy  viscous  surface  of  that  which  has  received 
one  or  more  coatings  of  the  varnish,  and  then  complete  the  process 
as  before  suggested.  Now,  whereas  caoutchouc  in  a  state  of  solution, 
snd  dissolved  in  manner  hereinbefore  described,  is  well  known  to 
chemists  and  others,  and  not  new,  therefore,  I  do  not  claim  any  right, 
title,  or  privilege  in  respect  to  the  same ;  but  a  manufacture  of  two 
or  more  pieces  of  linen,  woollen,  cotton,  silk,  leather,  or  paper,  or 
other  the  like  substances,  any  or  cither,  or  any  combinations  of 
any  or  either,  the  same  cemented  together  by  means  of  flexible 
cement  in  manner  hereinbefore  described,  being  to  the  best  of  my 
Imowledge  and  belief  entir'^ly  new,  and  never  before  used  in  these 
kingdoms. 

'*  I  do  hereby  declare  this  to  be  my  specification  of  the  same,  and 
that  the  said  specification  doth  comply  in  all  respects  fully  and  without 
reserve  or  disguise  with  the  said  proviso,  in  the  said  in  part  recited 
letters  patent  contained;  and  I  do  hereby  propose  to  maintain  my 
exclusive  right  and  privilege  to  the  same. 

*•  In  witness  whereof,  &c. 

"  C.  Macintosh." 
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has  only  lately  become  very  profitable.  There  was 
iometime  back  negotiations  between  Mr.  Macintosh  and 
the  defendants  for  entering  into  partnership,  but  it  went 
off,  and  now  the  defendants  were  making  cloaks  and 
other  articles  precisely  according  to  the  specification  I 
have  read  to  you  ;  (that  is  to  say),  according  to  the  sub- 
stance of  it,  and  certainly  upon  the  principle  on  which 
that  specification  is  founded.  It  therefore  became  neces- 
sary that  the  plaintiffs  should  vindicate  their  property, 
by  bringing  this  action,  and  various  pleas  have  been  put 
on  record.  They  say  no  patent  was  granted  ;  in  answer 
to  this,  we  have  the  patent  in  Court.  They  also  say  that 
they  have  not  infringed  ;  I  shall  be  enabled  to  prove  most 
distinctly  that  they  have.  I  shall  show  that,  in  the  most 
public  manner,  they  exposed  these  description  of  articles 
m  their  shop  for  sale.  We  have  some  which  we  have 
purchased.  I  am,  however,  inclined  to  think  that  the 
two  pleas  which  they  will  principally  rely  oh,  are,  first, 
that  this  process  was  publicly  practised  before  the  grant- 
ing of  the  plaintiffs'  patent;  secondly,  that  there  is  no 
sufficient  specification.  I  propose  to  make  a  few  observa- 
tions on  each  of  these  pleas.  With  respect  to  the  novelty 
of  the  invention,  there  had  been  before  this  patent  many 
attempts  on  this  subject,  and  various  experiments;  that 
is  the  case  with  every  invention;  and  if  it  were  to  be 
decided  that  a  patent  is  invalid  because  experiments  have 
been  before  made  which  approach  the  patented  invention, 
which  have  come  even  within  a  step  of  it,  were  such  to 
be  held  to  be  the  law,  no  patent  could  possibly  be  estab- 
lished. Many  of  the  most  important  inventions  by  which 
the  manufactures  of  this  country  have  been  so  greatly 
improved  have  been  but  one  step  beyond  what  has  been 
done  for  ages,  and  many  have  been  but  one  stage  beyond 
fruitless  experiments  which  have  been  made  and  aban- 
doned. Various  cements  had  been  made,  but  they,  not 
being  flexible,  did  not  meet  the  object  desired;  there 
were,  in  all  those  instances,  other  ingredients  used  which 
injured  the  properties  of  the  other  material,  or  India- 
rubber,  therefore  all  previous  trials  were  unlike  that  of 
Macintosh,  and  this  is  proved  by  the  fact  that,  until  his 
patent,  such  waterproof  articles  were  not  to  be  purchased, 
indeed  they  were  not  known. 

I  will  now  turn  to  the  sufficiency  of  the  specification  : 
I  understand,  from  what  has  taken  place  in  the  Court  of 
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Chancery,  that  my  Liearned  Friend  will  endeavour  to  show 
that  the  solvent  used  by  the  patentee  is  not  properly 
described ;  it  is  called  coal-oilj  which  is  one  of  the  pro- 
ducts in  the  distillation  of  coal  for  making  gas. 

Gentlemen,  in  considering  this  specification,  it  should 
be  understood  that  the  solvent  forms  no  part  of  the  inven- 
tion ;  we  do  not  undertake  to  show  how  coal-oil  is  manu- 
factured; we  state  we  use  coal -oil,  and  that  being  a 
material  which  is  known  and  can  be  purchased,  that  is 
sufficient ;  it  is  not  to  be  expected  that  an  inventor  of  one 
thing,  shall  of  necessity,  know  how  to  make  all  the  mate- 
rials used  in  the  production  of  his  invention ;  it  is  suffi- 
cient that  such  materials  should  be  known  and  purchase- 
able.  The  excellence  of  coal-oil  is  this,  it  is  highly 
volatile,  it  having  dissolved  the  India-rubber,  is  quickly 
evaporated,  and  leaves  the  India-rubber  between  the  two 
surfaces  of  cloth,  by  which  the  fabric  produced  is  ren- 
dered flexible  and  waterproof. 

I  will  now  call  before  you  evidence  by  which  I  shall  be 
able  to  show  that  the  invention  is  highly  useful,  that  it 
may  readily  be  carried  into  effect  from  the  specification, 
and  also  that  the  defendants  have  infringed  the  patent. 

Nicholas  Wrayy  examined  by  Mr.  Sergeant  Bompas. — 
I  am  engaged  with  Macintosh  in  his  manufactory ;  1 
have  seen  the  specification.  The  patent  was  taken  in 
1823.  India-rubber  was  used  before,  as  was  also  coal- 
oil.  Coal-oil  is  a  substance  which  floats  on  the  top  of  tar. 
The  India-rubber  is  cut  into  small  pieces,  it  is  then  put 
into  coal-oil ;  we  make  it  according  to  the  specification  ; 
in  exact  accordance  with  it.  That  specimen  was  made 
according  to  the  specification ;  water  will  not  pass 
through  it ;  I  cannot  say  as  to  air.  1  worked  at  Man- 
chester ten  years ;  there  is  none  now  made  at  Glasgow  by 
Macintosh. 

Cross-examined  by  Mr.  Sergeant  Wilde. — I  had  nothing 
to  do  with  the  material  brought  from  the  gas-works,  nor 
do  I  know  of  any  operation  to  which  it  is  subjected  to 
prepare  it  as  a  solvent  for  the  India-rubber.  The  solution 
was  brought  to  me  prepared.  The  India-rubber  was  put 
into  coal-oil,  it  stood  there  for  a  certain  time,  and  the 
mixture  was  rubbed  through  a  sieve  to  render  it  more 
even.  We  formerly  put  the  dissolved  India-rubber  on  to 
the  cloth   with    a    brush,   and   laid  it  smooth    with  a 
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spatula.      The  cement  is  now  put  on  by  a  roller  and  is 
spread  by  a  brush. 

James  Flemings  examined  by  Sir  William  Follett — 
I  have  been  in  the  service  of  the  plaintiffs ;  I  superin- 
tended the  making  of  waterproof  fabrics ;  I  obtained 
coal-oil  from  the  Glasgow  works.  The  coal-oil  floats  on 
the  surface  of  ammoniacal  water  in  gas  works.  The  India- 
rubber  is  cut  into  small  pieces  and  dissolved.  I  remained 
in  the  plaintiffs*  employ  till  about  1825.  I  have  not  been 
engaged  with  them  since. 

Cross-examined  by  Mr,  Sergeant  Wilde. — I  received 
the  oil  from  the  gas  works ;  the  plaintiffs  have  works  for 
purifying  coal-oil.  Some  of  the  materials  which  came 
from  the  gas  works  went  first  to  the  factory.  I  have 
passed  through  the  works ;  they  were  distilling  the  tar- 
oil  ;  I  did  not  attend  to  it.  The  men  have  free  access  to 
these  works ;  there  is  no  exclusion.  1  was  engaged  with 
the  plaintiffs  before  the  patent.  I  believe  the  process  of 
purifying  was  carried  on  before  the  patent.  The  cement 
was  put  on  by  a  brush,  during  the  time  I  was  engaged, 
exactly  according  to  the  specification. 

IF.  T.  Brande  sworn.  Examined  by  Sir  F.  Pollock, 
— I  am  a  chemist,  have  been  so  twenty  years ;  I  have 
read  the  specification  of  the  patent.  I  have  applied  that 
solution  to  paper,  to  linen,  and  to  leather,  on  the  plan  or 
mode  described  in  the  specification ;  the  result  is,  that 
the  two  coated  surfaces  adhered  together  and  became  im- 
pervious to  water.  I  have  made  some  other  experiments 
with  other  substances  by  the  direction  of  plaintiffs,  with  a 
mixture  made  by  a  person  of  the  name  of  Clark,  of 
Bridgewater.  I  endeavoured  to  dissolve  caoutchouc  in  a 
mixture  of  linseed  oil  and  oil  of  turpentine.  I  found  that 
by  boiling  the  caoutchouc  in  the  linseed  oil,  according 
to  the  directions  in  the  paper  which  was  given  to  me, 
the  caoutchouc  was  decomposed,  it  became  viscid,  but  it 
would  not  dry ;  but  so  far  altered  that  it  was,  in  my 
opinion,  incapable  of  being  applied  to  the  uses  there 
represented.  The  action  of  spirits  of  turpentine  and 
linseed  oil  on  India-rubber  are  perfectly  different  from  the 
action  of  coal-oil,  which  softens  it  in  the  first  instance» 
and  then  reduces  it  to  a  pulp.  In  that  state  it  may  be 
further  diluted  with  coal-oil  to  any  extent  that  is  neces- 
sary, and  then  spread  over  linen  or  other  articles,  when 
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the  coal-oil  gradually  evaporates,  and  leaves  the  pure 
caoutchouc  in,  1  believe,  an  unaltered  state.  I  am 
acquainted  with  the  substance  called  coal-oil,  which  is,  I 
believe,  the  common  term  used  in  gas  works.  I  have 
known  it  as  such  certainly  before  the  date  of  this  patent 
in  1823.  I  have  seen  coal-oil  myself  floating  on  the 
water  in  the  gasometer-tank,  and  capable  of  being  drawn 
off  from  the  surface  of  the  gasometer-tank.  The  coal-oil 
which  I  used  in  my  first  experiment  was  sent  to  me  by 
the  plaintiffs.  I  do  not  know  whether  if  coal-tar  be  dis- 
tilled it  yields  as  one  of  its  products  coal-oil.  I  never 
distilled  coal-tar  to  obtain  coal-oil  from  it.  I  have 
obtained  coal -oil  from  gas  works  myself  in  small  quan- 
tities, and  the  use  of  the  term  coal-oil  in  the  specifica- 
tion could  not,  in  my  judgment,  mislead  any  one.  The 
mode  of  purifying  coal-oil  is  well  known.  I  believe  that 
it  either  is  purified  or  was  purified  on  a  large  scale  either 
in  the  gas  works,  or  some  establishment  belonging  to 
them,  by  distillation.  I  should  call  it  coal-oil  both  before 
it  is  purified  and  after  it  is  purified.  It  may  be  more  or 
less  purified,  still  it  ia  coal-oil,  and  I  think  any  chemist 
or  any  common  workman  of  competent  skill  would  know 
that  was  the  way  to  purify  it. 

Cross-examined  by  Mr.  Sergeant  Wilde, — ^There  is  not 
any  article  that  goes  by  the  name  of  naphtha  which  is 
obtained  from  coal- oil ;  I  never  heard  of  the  article  passing 
by  that  name  obtained  from  the  ingredients  produced  by 
the  distillation  of  coal.  I  have  seen  coal-oil  floating  on 
the  water  at  the  gas  works  in  the  gasometers;  it  was 
Dot  what  we  should  chemically  term  a  greasy  substance, 
but  a  highly  volatile  oil,  in  the  natural  state,  produced  by 
the  coal,  and  deposited  in  the  gas  meters  and  gasometers. 
I  can  speak  to  having  subjected  it  to  experiment,  and 
that  it  is  not  a  fixed  but  volatile  oil ;  and  I  have  heard 
that  it  was  manufactured  on  a  large  scale  by  one  of  our 
gas  companies,  and  that  they  found  they  had  no  sale  for 
it,  and  therefore  gave  up  the  manufactory.  I  only  speak 
firom  hear-say ;  I  think  the  gasometer  which  I  saw  held  . 
from  three  to  four  thousand  cubic  feet.  I  cannot  speak 
to  the  quantity  of  oil  I  saw  floating  on  the  surface  of  the 
water;  the  depth  of  the  film  I  do  not  know.  I  never 
tried  to  dissolve  India-rubber  in  that  oil  which  so  floats, 
but  I  should  presume  it  would.  T  do  not  know  whether 
the  article  that  is  now  produced  in  gas  works  in  the  pre- 
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paration  of  the  gas,  and  which  passes  by  the  name  of 
coal-oil,  whether  that  first  passed  by  the  name  of  coal- 
tar  and  afterwards  took  the  name  of  coal-oil ;  I  presume 
that  which  I  used  had  been  collected  from  various  sources 
by  distination.  There  are  several  oils  which  will  dis- 
solve India-rubber,  but  there  are  few,  I  believe,  that  will 
dissolve  it  so  as  to  permit  it  to  be  restored  by  evaporation 
to  its  original  state ;  some  of  them  decompose  the  India- 
robber,  but  not  all  of  them.  In  the  first  experiment  I 
used  a  pint  of  coal-oil,  in  the  second  two  gallons  were 
employed.  I  should  think  very  probably  they  employed 
the  tar  and  other  materials  collected  from  the  various 
parts  of  the  gas  apparatus  for  the  purpose  of  obtainin<^ 
coal-oil  by  distillation.  It  is  one  of  the  products  of  the 
destructive  distillation  of  coal.  Whenever  I  have  at- 
tempted to  dissolve  India-rubber  in  oil  of  turpentine  I 
have  obtained  a  glutinous  compound,  which  certainly  did 
not  leave  it  in  a  state  fit  for  its  original  purpose.  I  be- 
lieve it  a  common  thing  to  soften  it  in  oil  of  turpentine ; 
when  I  say  dissolved,  I  mean  a  bond  Jide  solution,  not 
merely  softening  down  India-rubber:  I  apprehend  it  can- 
not be  dissolved  in  linseed  oil  without  decomposition  ; 
beat  must  be  applied,  and  then  a  portion  of  the  India- 
rabber  will  be  decomposed.  Oil  of  turpentine  will  soften 
India-rubber,  and  reduce  it,  but  with  linseed  oil  it  will 
not  form  a  fair  solution,  nor  be  applicable  to  the  same 

Surposes.  I  believe  the  term  coal-oil  applies  to  the  pro- 
uct  of  the  coal  as  it  is  produced  in  the  manufacture  of 
Sas,  as  well  as  to  the  real  oil  after  it  is  rectified  and  purl- 
ed. There  may  be  a  difference  between  the  naphtha 
which  is  obtained  from  Italy  and  that  from  Trinidad ;  I 
think  it  is  found  colourless ;  but  that  which  I  have  gene- 
rally seen  has  been  brown  :  it  is  naphtha  when  it  is  in  a 
pure  and  highly  volatile  state  ;  petroleum  is  more  viscid ; 
It  is  another  form  of  bitumen :  in  fact,  I  believe  when 
petroleum  is  distilled  it  yields  a  quantity  of  naphtha,  and 
there  remains  behind  a  substance  called  asphaltam.  I 
,  performed  the  experiment  which  I  produced  on  two  or 
three  sheets  of  blotting-paper,  and  two  or  three  pieces  of 
cloth  of  about  the  same  size  with  a  brush.  I  prepared 
them  about  the  middle  of  December.  I  passed,  in  fact, 
a  heavy  roller  over  them  \  I  was  not  alone  when  I  pre- 
pared this;  no  person  but  my  assistant  was  with  me; 
neither  Mr.  Macintosh  nor  Mr.  Hancock,  nor  any  per- 
son connected  with  them,  were  with  me.     I  dissolved  the 
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caoutchouc  in  oil  obtained  from  the  gas  works,  under  the 
name  of  coal-oil.  1  certainly  did  not  go  to  the  gas  works 
to  collect  the  oil  myself,  and  bring  it  home  and  dissolve 
the  India-rubber.  I  presume  all  the  specimens  of  coal- 
oil  which  1  have  seen  have  been  distilled.  1  presume  it ; 
I  am  not  certain  that  they  were.  I  should  presume  also 
that  the  ammoniacal  liquor  is  separated  before  they  distil 
the  remaining  products.  If  I  were  in  a  gas  establishment, 
and  anxious  to  collect  as  much  of  the  oil  as  possible,  I 
should  endeavour  to  pour  it  off  as  free  as  might  be  from 
the  other  ingredients  and  materials,  and  then  I  should 
re-distil  it.  I  have  never  seen  the  process  of  preparing 
the  solution  at  the  plaintiffs'. 

Re-examined  by  Sir  F.  Pollock. — Coal-oil  is  certainly 
subjected  to  a  process  of  distillation  on  its  first  coming 
over.  All  the  products  of  coal  are  necessarily  products 
of  distillation  ;  the  tar,  the  ammoniacal  liquor,  the  coal- 
oil,  and  a  number  of  ingredients  and  substances  which 
are  formed,  are  all  products  of  distillation.  I  have  not 
the  least  reason  to  think  there  is  any  difference  between 
oil  after  the  first  distillation  and  after  its  second  distilla- 
tion, except  in  its  being  more  pure.  I  have  reason  to 
doubt,  when  it  first  comes  over,  whether  it  would  dissolve 
caoutchouc:  a  friend  of  mine  was  anxious  to  make  a 
solution  of  caoutchouc,  and  he  applied  to  me  to  get  some 
coal-oil ;  I  recommended  him  to  go  to  a  drysalter's  for  it ; 
he  went  to  Mr.  Jones,  in  Gracechurch-street,  and  pro- 
cured it,  which  he  put  into  my  bauds,  and  I  dissolved  the 
India-rubber ;  that  was  the  article  I  effectually  experi- 
mented with. 

Henry  Warburton,  Esq.^  M,P.y  sworn.  Examined  by 
the  jiUomey- General, — I  have  for  a  good  many  years 
past  paid  attention  to  subjects  of  philosophy  and  che- 
mistry ;  I  am  not  aware  of  any  such  process  being  known 
before  1823,  when  this  patent  was  taken  out ;  for  when 
it  first  came  out  it  was  spoken  of  as  a  process  quite  new 
by  chemists.  I  remember  its  being  produced  at  Dr.  Wol- 
laaton's  house.  There  was  a  Society  of  gentlemen,  called 
the  *'  Chemical  Club,"  which  consisted  of  the  most  dis- 
tinguiBhed  philosophers  of  this  country,  of  which  I  was  a 
member;  it  was  frequently  the  subject  of  conversation 
there,  and  spoken  of  as  a  novel  and  ingenious  process  ;  if 
there  had  been  any  other  solvent  known  I  must  have 
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heard  of  it.  I  certainly  consider  it  k  novel  and  ingenious 
process.  I  have  no  doubt  that,  from  reading  the  specifi- 
cation, the  fabric  might  be  made ;  instead  of  manual 
labour,  there  may  be  power  from  the  steam-engine,  and 
various  processes,  for  making  the  fabric  more  smooth  at 
the  time  of  laying  on  the  dissolved  India-rubber.  I  have 
never  distilled  coal-oil  myself,  but  [  have  been  at  the 
gas  works,  and  I  have  seen  the  product  of  destructive 
distillation  of  coal.  The  obvious  mode  to  purify  it  is  to 
distil  it  with  a  moderate  heat,  though  I  cannot  say  so 
from  any  experiment :  I  should  say  that  the  heat  at  which 
it  distils  is  so  low  that  it  could  not  undergo  decomposition 
during  the  process. 

Cross-examined  by  Mr.  Sergeant  Talfourd, — I  must 
have  first  heard  of  this  process  about  1823  or  1824;  I 
was  first  informed  of  it  by  Dr.  Wollaston  as  being  a  sub- 
stance perfectly  flexible  and  waterproof,  and  very  light  in 
its  texture.  I  am  not  aware  that  the  same  kind  of  result 
bad  ever  been  produced  before;  I  never  heard  of  any  thing 
made  impervious  to  water  and  air,  and  being  at  the  same 
time  flexible,  and  that  would  bear  the  creasing  about  the 
person ;  nor  am  I  aware  that  a  gentleman  named  Clarke 
was  manufacturing  a  patent  article  under  the  description 
I  have  mentioned:  I  never  heard  of  it.  A  solution  of 
India-rubber  in  ether  has  long  been  known,  as  described 
in  works,  as  a  varnish  which  was  applied  for  rendering 
air  balloons  air  tight ;  this  varnish  was  not  interposed 
between  two  folds,  but  as  an  exterior  coating.  There  is 
great  advantage  in  having  it  interposed  between  two  sub- 
stances, particularly  for  the  purpose  of  making  articles 
air-tight  and  waterproof,  instead  of  spreading  it  over  tjhe 
surface. 

Re-examined  by  the  Attorney^General. —  I  should 
think  that  the  purified  coal-oil  is  aflTected  in  a  small 
degree  by  the  quantity  of  tar  it  has  in  solution ;  it  may 
require  a  larger  quantity  to  produce  the  same  effect  if  in 
an  unpurified  state.  The  oil  found  floating  on  the  amroo- 
niacal  liquor,  and  the  oil  which  is  produced  by  the  distil- 
lation of  tar,  are,  I  have  no  doubt,  the  same  oi^  but  I 
have  not  made  any  experiment ;  they  are  both  coal-oil, 
possessing  the  same  qualities.  When  coal  is  distilled  for 
the  purpose  of  making  coal-gas,  that  is  what  I  call 
destructive  distillation.     In  order  to  produce  it,  a  high 
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temperature  is  required,  but  where  it  has  been  produced, 
then  it  will  evaporate  at  a  low  temperature,  and  that  I  do 
not  call  destructive  distillation. 

George  Frederick  Daniell  sworn.  Examined  by  Sir 
F,  Pollock, — I  am  professor  of  chemistry  at  King's  Col- 
lege ;  have  read  the  specification.  Coal-oil  is  an  article 
well  known  in  commerce ;  I  knew  it  before  the  date  of 
this  patent,  which  was  in  1823,  but  1  cannot  assign  a  date 
to  my  first  knowledge  of  it  I  have  known  it  ever  since 
there  have  been  gas  works ;  I  got  it  from  a  drysalter,  I 
think,  in  Thames-street,  at  Price  and  Co.'s.  I  sent  for  it 
as  coal-oil.  I  wrote  down  on  a  piece  of  paper,  "  Coal-oil 
for  the  solution  of  caoutchouc ;  '*  which  I  sent  by  my 
assistant;  and  he  returned  home  with  the  article.  It  was 
well  known  to  me  before,  though  I  had  none  of  it  by  me. 
I  then  pursued  the  process  of  dissolving  the  caoutchouc, 
and  applying  it  to  substances  in  the  manner  described  in 
the  specification,  and  found  it  succeed  perfectly.  When 
an  article  of  this  sort  has  been  discovered,  I  presume 
there  may  be,  in  the  course  of  the  manufacture,  improve- 
ments in  the  mode  of  laying  down  the  cloths  to  receive 
it  Mechanical  improvements  would  naturally  occur  to  a 
person  who  was  working  on  a  large  scale  to  do  away  with 
manual  labour.  They  are  not  at  all  essential  to  the 
manufacture  itself.  This  is  a  portion  of  the  solution  that  I 
used  ;  I  have  a  specimen  of  the  India-rubber  after  it  has 
gone  through  the  process  of  evaporation  sufficient  to  show 
the  caoutchouc;  it  contains  all  the  properties  of  the 
caoutchouc.  According  to  my  experience,  this,  which 
is  the  evaporated  solution,  is  not  distinguishable  in  any  of 
its  properties  from  India-rubber ;  it  has  a  slight  smell,  but 
nothing  else,  which  is  the  remains  of  the  coal-oil. 

Cross-examined  by  J/r.  Rotch. — In  trying  these  expe- 
riments I  sent  to  a  drysalter  for  the  coal-oil ;  I  cannot 
say  where  I  should  have  sent  for  it  in  1823;  perhaps  to 
the  gas  works.  When  I  say  it  is  now  better  known,  I 
mean  its  use  is  more  extensive.  I  do  not  think  any  person 
in  18^  would  have  doubted  what  was  meant  by  coal-oil. 
A  s^reat  quantity  of  coal-oil  is  produced  from  coal-tar  as 
well  as  from  other  products  of  gas  works. 

Re-examined  by  Sir  F.  Pollock. — In  my  judgment  the 
substance  that  is  to  be  used  is  clearly  pointed  out  by  the 
specification. 
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James  White  sworn.  Examined  by  the  Attorney-  Oe* 
nernl. — I  went  to  Ellis  and  Everington's  shop  to  purchase 
a  waterproof  cloak.  I  bought  one  that  they  recom- 
mended, and  which  they  stated  to  be  of  their  own  manu- 
facture. 

Cross-examined  by  Mr.  Sergeant  Talfourd. — I  am  sure 
they  told  me  that  it  was  manufactured  by  themseh^s  ;  it 
is  labelled,  '^Fanshawe's  improved  Patent  India-rubber 
Waterproof  Cloak.'* 

Richard  Phillips^  Lecturer  on  chemistry  at  St.  Thomas's 
Hospitali  sworn.  Examined  by  Mr.  Sergeant  Bompas. — ^I 
have  seen  the  specification  of  plaintiffs'  patent,  and  ha^e 
carried  through  the  process  as  there  described ;  it  is  such  a 
specification  that  I  clearly  understood  the  mode  in  which 
the  invention  was  to  be  performed.  I  have  had  coal-oil 
for  several  years ;  it  is  well  known  in  commerce  by  that 
name.  I  sent  to  Mr.  Cassell's  works,  Mill-wall,  Poplar, 
for  some ;  he  prepares  this  oil,  and  purifies  it.  I  am  not 
personally  acquainted  with  Mr.  Cassell.  The  coal-oil  I 
obtained  from  him  was  similar  to  what  I  had  before  used. 
Coal- oil  is  an  extremely  volatile  substance ;  its  nature  is 
not  at  all  changed  by  re-distillation ;  it  is  more  volatile 
than  coal-tar;  if  mixed  with  coal-tar  it  can  be  separated 
by  re-distillation.  Coal-oil  is  lighter  than  ammoniacal 
liquor.  I  tried  some  experiments  according  to  Clarke's 
receipt  in  proportions  of  the  substances  that  were  given 
to  me;  viz.,  one  ounce  of  caoutchouc,  eight  ounces  of 
spirits  of  turpentine,  and  seventy  ounces  of  linseed  oil; 
the  effect  of  the  linseed  oil,  on  heat  being  applied,  was  to 
decompose  the  India-rubber.  I  put  the  India  rubber  in  a 
different  vessel,  and  then  immersed  the  vessel  in  oil, 
and  heated  the  oil,  and  exposed  the  India-rubber  to  the 
temperature  of  the  heated  oil.  I  found  it  had  undergone 
a  great  change.  The  India-rubber  which  was  in  the  oil 
underwent  a  similar  change.  I  find  that  India-rubber, 
partly  decomposed,  becomes  nearly  as  tenacious  as  bird* 
lime,  and  cannot  be  again  restored  to  India-rubber.  This 
experiment  was  fairly  made  according  to  Clarke'%  direc- 
tion. I  received  a  piece  of  a  cloak,  bought  by  the  last 
witness ;  1  can  see  no  difference  between  it  and  Macin- 
tosh's. It  is  a  double  texture,  and  India-rubber  is  used  in 
the  same  manner  as  Macintosh's.  I  put  the  piece  of 
cloak   into   coal-oil,   and   it    dissolved  the   India-rubber 
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which  was  with  it ;  I  got  the  India-rubber  from  it,  and  I 
am  satisfied  that  the  cloak  had  been  made  of  a  solution  of 
India-rubber.  The  materials,  in  my  judgment,  are  pre- 
cisely the  same. 

Cross-examined  by  Mr.  Sergeant  Wilde.-^l  think  I 
knew  the  article  coal-oil  very  soon  after  the  patent  was 
granted. 

John  Thomas  Cooper^  Professor  of  chemistry,  sworn. 
Examined  by  Sir  fPtUiam  Follett. — I  have  seen  the 
plaintiffs'  specification;  I  tried  to  manufacture  articles 
there  described  according  to  the  specification  ;  I  pro- 
ceeded entirely  according  to  the  process  therein  men- 
tioned. I  succeeded  perfectly  in  making  the  articles 
impervious  to  air  and  water.  I  used  coal-oil,  which  I 
obtained  at  Mr.  CasselPs,  to  dissolve  the  India-rubber. 
Coal-oil  is  well  known;  I  have  known  it  from  fifteen  to 
seventeen  years  at  least;  I  have  seen  it  at  gas  works 
floating  on  the  surface  of  the  ammoniacal  liquor ;  I  tried 
that  with  the  caoutchouc,  according  to  the  mode  described, 
and  the  varnish  so  produced  was  equally  effective  for 
makingfabrics  water  and  air  proof.  The  coal-oil  was  not  re- 
distilled, it  was  just  taken  from  off  the  ammoniacal  liquor ; 
that  oil  is  made  pure  by  repeated  distillation ;  it  is  not 
necessary  to  have  a  larger  quantity  of  it  to  produce  the 
effect,  but  it  requires  a  greater  quantity  of  crude-oil  to 
dissolve  the  same  quantity  of  India-rubber;  I  call  it 
crude-oil,  to  distinguish  it  from  the  oil  that  has  been 
re-distilled.  The  effect  is  the  same,  except  that  it  makes 
the  fabric  a  little  more  stiff,  in  consequence  of  the  other 
matter  it  contains.  The  purer  the  oil  the  better,  so  says 
the  specification.  The  mode  of  purifying  the  oil  is  so 
well  known  to  chemists,  it  does  not  require  very  deep 
science  to  know  how  to  do  it,  nor  any  direction  in  the 
specification  ;  any  person  at  all  acquainted  with  the  sub- 
ject would  know  how  to  do  it. 

Cross-examined  by  Mr.  Sergeant  Wilde. — I  distilled 
coal-oil  seventeen  years  ago;  it  was  obtained  at  that  time 
in  small  quantities  from  the  surface  of  gasometer-tanks. 

George  Lowe  sworn.  Examined  by  Mr.  fF'atson. — I 
am  a  Fellow  of  the  Royal  Society,  and  have  been  for  the 
last  fourteen  or  fifteen  years  engineer  to  the  Chartered 
Gas  Company.  Coal-oil  is  produced  in  making  coal-gas; 
it  floats  on  the  surface  of  ammoniacal  liquor.     This  is 
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a  Hpeciiiieii  of  the  coal-oil  produced  in  the  Company's 
works  at  Brick-lane,  in  one  of  the  gasometers;  there 
cannot  be  less  at  this  time  than  from  100  to  150  giilloDS 
of  this  volatile  oil.  I  dissolved  India-rubber  wiUi  that 
coal-oil.  In  the  year  1823  this  substance  was  called  coal- 
oil^  volatile  oil,  and  spirits  of  tar;  it  had  various  names; 
it  was  known  as  coal-oil  then,  but  of  late  years  more  as 
naphtha. 

Cross  examined  by  Mr.  Sergeant  Taifourd, — A 
greater  or  less  proportion  of  the  coal-oil  can  be  ob- 
tained in  gas  works  according  to  the  circumstances  under 
which  the  process  of  condensing  or  cooling  the  gas  is 
conducted. 

Re-examined  by  the  Attomey^Genercd.  —  There  is 
always  a  considerable  product  of  the  coal-oil  in  gas  works, 
independent  of  any  peculiar  means  of  condensing,  in 
addition  to  that  which  may  be  in  combination  with  the 
tar.  I  should  say  the  supply  altogether,  speaking  within 
moderate  bound 8,  would  be  at  least  3,000  gallons  per 
week  of  the  coal-oil  from  the  first  distillation  of  the  coal 
in  this  country. 

jilexander  Gardener  sworn.  Examined  by  the  Attor- 
ney' General. — I  am  a  practical  chemist ;  I  have  read  the 
plaintiffs*  specification,  and  think  there  can  be  no  difficulty 
in  making  the  fabric  from  the  direction  there  given;  I 
never  heard  of  a  similar  process  previous  to  his  patent; 
I  have  made  experiments  in  accordance  with  the  specifica- 
tion, and  applied  the  dissolved  India-rubber  to  fabrics, 
which  made  them  impervious  to  water;  I  used  two  kinds 
of  coal-oil ;  one  I  obtained  from  Mr.  Cassell,  the  other  I 
think  from  Mr.  Blunt  I  have  known  coal-oil  ever  since 
the  introduction  of  gas;  it  is  obtained  in  the  distillation 
of  coal,  and  is  commonly  called  and  well  known  by  the 
name  of  coal-oil.  I  know  the  coal  oil  in  its  crude  state, 
as  it  is  found  after  the  distillation  of  the  coal;  I  saw  it  at 
the  time  gas-light  was  introduced :  I  received  the  product 
from  Mr.  Winsor,  the  first  introducer  of  gas.  I  have 
made  experiments  with  coal-oil  in  its  original  form,  and  it 
answered  equally  well ;  when  the  coal-oil  is  evaporated, 
the  India-rubber  remains  in  its  original  form,  and  with  its 
original  properties. 

Cross-examined  by  Mr.  Rotch.  —  The  specification 
directs  that  the  substances  that  arc  to  be  united  are  to  be 
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Stretched  on  frames  before  they  are  put  together;  I  found 
nothing  in  my  analysis  that  told  me  about  coal-oil ;  that 
was  impossible  for  n)e  to  tell.  I  found  India-rubber 
interposed  between  two  fabrics;  it  appeared  to  me  to 
resemble  the  invention  described  in  the  plaintiffs'  speci- 
fication. 

Re-examined  by  the  Attorney-General, — The  substance 
before  it  has  been  le-distilled,  and  after  it  has  been  re-dis- 
tilled, is  still  called  coal-oil. 

Edward  Turner^  professor  of  chemistry  at  the  London 
University,  and  F.R.S.,  sworn.  Examined  by  the  At  tor- 
ney-  General, — I  am  acquainted  with  the  plaintiffs'  patent 
and  specification  ;  I  knew  of  the  invention  before  it  was 
first  made  public  in  1823;  in  my  opinion  at  that  time 
the  invention  was  new.  I  am  acquainted  with  the  manu- 
facture of  coal-gas  in  a  general  way,  and  have  visited 
many  gas  manufactories  ;  I  have  known  coal-oil  for  a 
number  of  years ;  I  became  familiar  with  such  subjects 
about  1823.  The  specification  appears  to  me  to  properly 
describe  the  process. 

Arthur  Aiken^  Secretary  of  the  Society  of  Arts,  sworn. 
Examined  by  Mr,  t^ergeant  Bompas, — I  remember  when 
the  plaintiffs'  patent  came  out:  according  to  my  judg-* 
ment,  it  was  at  that  time  a  new  invention  ;  I  never  heard 
of  any  thing  similar  to  it  before.  I  know  the  substance 
called  coal-oil^  it  is  one  of  the  products  obtained  in  the 
manufacture  of  gas  :  if  it  is  wished  to  be  made  pure^  the 
common  mode  of  doing  so  would  be  distillation. 

James  Bowman  Neilson  sworn.  Examined  by  Mr. 
Watson. — I  have  been  manager  of  the  Glasgow  Gas 
Works  eighteen  or  nineteen  years.  In  making  gas  we 
have  deposits  of  tar,  ammoniacal  water,  and  coal-oil,  and 
these  substances  are  separate  and  distinct.  The  first 
person  who  obtained  it  from  our  works  was  Mr.  Macin-* 
tosh  ;   before  he  took  it  we  treated  it  as  refuse. 

George  Holworthy  Palmer^  sworn.  Examined  by  the 
Attorney  ^General, — I  am  manager  of  the  Metropolitan 
Gas  Works.  Coal-oil  can  be  drawn  off  without  difficulty, 
being  specifically  lighter  than  the  tar  and  ammoniacal 
liquor,  and  floats  on  the  surface;  sometimes  when  the 
oil  is  taken  immediately  from  the  gas  mains,  it  is  in  nearly 
as  good  a  state  of  puritv  as  that  which  has  been  redis^* 
tilled. 
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J.  G.  Children^  Secretar3r  to  the  Royal  Society,  sworn. 
Examined  by  the  attorney- General, — I  am  acquainted 
with  the  plaintiiTs'  mode  of  makinf^  cloth  waterproof  and 
air-tight ;  as  far  as  my  knowledge  goes  it  was  perfectly 
new  when  first  introduced  at  the  time  of  the  patent. 

Cross-examined  by  Mr.  Sergeant  fVilde. — I  never 
heard  of  India-rubber  being  applied  to  fabrics  in  the  same 
manner  as  that  described  by  the  patentee  previous  to  hia 
patent. 

Mr.  Atiorney-General  stated  that  that  was  the  plain- 
tiffs' case. 

Mr,  Sergeant  Wilde  addressed  the  Jury  for  the  defend- 
ants as  follows  : — This  is,  undoubtedly,  an  important  case 
both  to  the  plaintiffs  and  defendants,  as  well  as  the  public. 
My  Learned  Friend,  on  the  part  of  his  clients,  states  that 
the  patentee  having  been  at  great  labour  in  discovering 
an  invention  of  considerable  vahie,  there  ought  to  be  pre- 
served to  him  an  adequate  remuneration  for  that  labour 
by  the  exclusive  manufacture  and  sale  of  the  article  now 
before  us.  I  agree  with  him  that  in  a  case  where  an 
individual  has  actually  discovered  some  useful  invention 
by  which  the  public  are  to  be  benefitted,  he  should  be 
entitled  by  law  to  the  exclusive  sale  of  the  articles 
patented ;  but,  on  the  other  hand,  on  behalf  of  trade  in 
general,  I  maintain  that  an  individual  shall  not,  when  the 
subject  is  generally  before  the  public,  step  in  and,  by  an 
uncertain  vague  description,  lay  his  hands  on  some  useful 
manufacture,  reserving  to  himself  not  something  he  has 
discovered,  but  something  which  he  hopes  either  he  or 
some  other  person  will  discover,  and  which,  when  disco- 
vered, shall  refer  back  to  his  patent.  My  Learned  Friend 
says,  that  various  persons  have  been  engaged  in  trying  to 
accomplish  the  object  of  procuring  waterproof  articles 
sufficiently  light  and  flexible  to  be  useful,  that  the  public 
were  within  a  step  of  accomplishing  this  object,  and  that 
fortunately  his  client  advanced  that  step.  It  is  my  case 
that  that  step  was  not  advanced  by  him.  It  had  been 
known  for  years  before  the  patent  of  Mr.  Macintosh,  that 
India-rubber  might  be  applied  so  as  to  render  a  fabric 
waterproof.  If  it  is  applied  to  the  outside  of  garments 
it  will  be  inconvenient  and  disagreeable,  have  a  clammy 
appearance,  and  want  renewing ;  if  on  the  inside  it  will 
be  still  more  disagreeable,  being  next  the  person.     But 
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Mr.  Macintosh  says  be  will  put  a  lining  to  it,  and  then  get 
a  patent  for  that,  the  solution  that  would  render  it  water- 
proof is  well  known.  In  the  specification  he  says  he  does 
not  claim  the  solution,  but  what  he  claims  is  the  putting 
two  fabrics  together,  and  as  they  are  wanted  to  stick  he 
presses  them.  This  patent  has  no  other  object  than  put- 
ting two  pieces  of  cloth  together  with  a  well-known  solu- 
tion of  India-rubber  between.  He  has  put  two  things 
together,  and  got  a  patent  for  it.  Now,  I  say  that  the 
circumstance  of  his  applying  a  known  solution  to  a  known 
purpose  to  produce  a  known  result,  clapping  one  piece  of 
cloth  over  another  cannot  be  the  subject  of  a  legal 
patent.  I  will  read  the  specification  of  a  patent  granted 
many  years  since  to  a  person  of  the  name  of  Johnson ;  he 
says,  *'  Take  flock,  such  as  you  put  on  the  paper  of  a  room, 
and  make  a  lining  of  that.'*  The  patentee  says  he  puts  a 
piece  of  cloth  instead,  and  all  the  witnesses  on  his  behalf, 
say  that  they  never  heard  of  such  a  process  before.  The 
defendants  are  not  manufacturers,  but  deal  largely  in  all 
articles  of  dress,  and  are  glad  to  sell  that  for  which  there 
b  most  demand.  The  only  evidence  of  the  infringement 
is,  that  certain  parties  have  efi'ected  the  same  object  as 
the  patentee,  and  the  witnesses  know  of  no  other  means 
than  those  which  the  patentee  uses  to  effect  that  object. 
When  the  plaintiflfs  come  on  the  ground  of  having  ad- 
vanced one  step,  and  claim  to  retain  the  exclusive  risht 
to  sell  this  article,  they  are  bound  to  make  out  a  per^ct 
case.  When  the  Crown  grants  an  exclusive  right  for  an 
invention,  it  is  granted  upon  certain  conditions,  and  one 
express  condition  is,  that  the  grantee  shall,  in  considera- 
tion of  that  grant,  which  is  for  fourteen  years,  give  the 
public  the  means  of  using  the  invention  at  the  expiration 
of  his  patent,  in  the  best  manner  that  he  can  inform  them 
in  a  specification,  which  he  is  required  within  a  certain 
time  to  enrol.  There  is  a  class  of  patents  which  ought 
to  be  narrowly  watched,  in  which  there  is  a  vagueness 
and  generality  in  the  specification ;  and  there  is  in  this 
case  an  intended  vagueness  and  generality,  in  order  to 
cover  anything  which  might  be  discovered  by  the  plain- 
tiflfs, or  any  other  persons.  My  Learned  Friend,  the 
Attorney-General,  says  he  claims  for  his  client  the  exclu- 
sive right  of  selling  a  coat  formed  of  two  pieces  of  cloth, 
Atuck  together  by  an  India-rubber  cement.     I  say,  the 
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patent  was   intended  to  claim  more  than  that ;  not  only 
fabrics  stuck  together  by  India-rubber  cement  in  a  state 
of  solution,    but   cloths   stuck   together   by  any  flexible 
cement  not  limited  to  India-rubber.     He  gives  you  in  the 
specification  the  solution  that  is  to  be  used;  he  tells  you 
that  is  the  best  mode  he  has  found  out;  and  if  that  state- 
ment is  untrue,  he  has  not  fulfilled  the  conditions  of  the 
grant,  and  is  not  entitled  to  exclude  the  rest  of  the  trade 
from  participating  with  him.     I  will  read  you  the  speci- 
fication,  calling    your   attention    to   two    points;    first, 
whether   it   claims   the  putting  of  two   pieces   of  cloth 
together  by  means  of  any  flexible  cement,  or  by  means  of 
a  flexible  cement  of  India-rubber  in  a  state  of  solution 
only.     And  the  second  point  is,  what  is  the  solution  there 
described  which  is  to  produce  the  desired  eflFect?     The 
patentee  says,  I  claim  ^'  a  manufacture  of  two  or  more 
pieces  of  linen,  woollen,  cotton,  silk,  leather,  or  paper,  or 
other  the  like  substances,  any  or  either,  or  any  combina- 
tion of  any  or  either,  the  same  cemented  together  by  means 
of  flexible  cement.'^     This  passage  amounts  to — I  claim 
putting  two  pieces  of  cloth  together  by  a  cement,  that  is  the 
substance  of  it, — "  the  nature  of  which  said  manufacture 
is,  that  it  is  impervious  to  water  and  air."     I  should  be 
glad   to  know  what  you  find  about  India-rubber  there. 
There  is  but  one  object  in  the  paragraph  which  I  have 
read,  and  that  object  is  to  state  what  the  invention  is,  and 
in    it    there  is   not   one   statement  about  India-rubber. 
What  other  cement  could  have  been  used  that  would  not 
have  fallen  within  it  ?     None,     Any  flexible  cement  for 
the  purpose  of  uniting  two  pieces  of  cloth  together,  and 
rendering  them  waterproof  and  air-tight,  would  be  within 
this    patent      If    I   prove  that  Mr.  Macintosh   knew  a 
better  mode  of  performing  the  invention,  that  he  used  a 
better,  and  that  he  never  used  the  one  he  has  described 
in  his  specification,  then  I  shall  prove  an  utter  failure  in 
the  perlormanco  of  his  condition.     In  order  to  ascertain 
whether  this  was  a  bond  fide  disclosure,  I  questioned  the 
witnesses  how  Mr.  Macintosh  did   it,  but  was  stopped. 
He  manufactured  this  solution  in  1823,  and  has  continued 
to  do  so  to  the  present  time,  and  we  are  to  discuss  whether 
he  has  disclosed  the  most  useful  mode  of  preparing  it, 
which  he  was  apprised  of  at  the  time,  and  for  that  purpose 
I  was  entitled  to  know  how  he  now  carried  on  the  raanu-^ 
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facture.  He  says  in  his  specification,  *^  I  prepare  caout- 
chouc by  cutting  it  into  very  thin  shreds  or  parings,  and 
then  steep  it  in  the  substance  which  is  produced  in  making 
coal-gas,  commonly  called  coal-oil ;  the  quantity  of  these 
ingredients  is  extremely  various," — that  is,  the  quality 
of  the  substance  produced  in  making  coal-oil.  Some  part 
of  it  is  found  in  the  main  ;  that  is  in  a  certain  degree,  of 
purity.  Other  parts  are  found  in  the  condenser ;  that  is 
of  a  certain  degree  of  impurity.     Other  parts  are  found 

•pure,   and    therefore  all   varying  in    purity,     **and   the 
relative  proportions  to  be  employed  must  depend  on  the 
quality  of  each  ;  but  when  the  caoutchouc  is  of  the  best 
quality,  and  the  oil  pure,  from  ten  to  twelve  ounces  of  the 
former  to  a  wine  gallon  of  the  latter  will  be  found  to 
answer.'*     Now,  this  is  the  best  mode  that  Mr.  Macintosh 
has  found  of  dissolving  the  India-rubber.     [The  I^earned 
Sergeant  here  read  the  remainder  of  the  specification.] 
Mr.  Macintosh  says  he   claims   the  produce  of  certain 
results — the  union  of  two  fabrics  by  a  cement,  rendering 
it  impervious  to  air  and  water.     There  are  various  modes 
of  doing  it;  I  will  tell  you  one.     He  disclaims  being  the 
inventor  of  the  solution ;  he  only  tells  you  the  mode  he 
has  found  best.     It  is  by  a  solution  of  India-rubber;  but 
does  he  confine  himself  to  the  cement  by  means  of  that 
solution  ?     I  submit  he  does  not.     I  ask  you,  if  a  person 
shall  find  another  solution,  or  had  found  any  other  flexible 
cement,  by  which  he  united  two  fabrics  together,  and  ren- 
dered them  impervious   to   air  and  water,   whether  Mr. 
Macintosh  would  not  have  had  a  stronger  argument  to 
come  here  and  say,  my  claim  is  expressed  in  the  most 
distinct  terms,  the  union  of  two  fabrics  by  any  flexible 
cement.      You    are    unjust — you    are    applying   critical 
acumen — you  are  improperly  depriving  me  of  the  benefit 
of  my  patent,  because  I  give  you  one  species  of  cement 
which  will  accomplish  the  invention;    and  you  seek  to 
limit  me  to  that  one,  though  I  told  you  it  was  not  the 
only  one,  but  the  one  which,  according  to  my  experience, 
I  found  the  best !     But  to-day  he  cuts  down  his  specifi- 
cation to  the  particular  instance  which  is  given  as  the 
best.      '*  I  do  not    mean  any  flexible  cement,  but  only 
India-rubber."     I  cannot  entertain  a  doubt  that  this  was 
intended  to  apply  to  any  flexible  cement ;  at  least,  it  is 
very  ambiguous,  and  would  have  been  open  to  have  been 
contended  with  an  equal  chance  of  success  the  one  way  or 
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theother;  and  I  shall  therefore  pray  jadgmentyfirat,  whether 
this  is  not  a  claim  to  the  others  which  I  hatre  mentioned  ; 
and  next,  whether  at  least  it  is  not  so  ambiguoas  and 
doubtful^  so  wanting  in  clearness  in  the  mode  of  doing  it, 
so  uncertain  in  what  he  claims,  as  to  be  void  ?  That  is 
my  6rst  objection.  Mr.  Macintosh  has  claimed  more 
than  he  is  entitled  to — he  has  claimed  for  all  flexible 
cements;  and  he  now  shrinks  from  that,  because  he 
knows  he  cannot  sustain  his  patent  to  that  extent.  But 
his  specification  is  against  him  in  this ;  and  if  it  be  ambi- 
guous and  doubtful,  it  is  equally  objectionable.  My  other 
objection  applies  to  his  conduct  in  regard  to  the  solution. 
He  was  engaged  in  the  preparation  of  a  solution  made 
from  coal-oil  before  he  obtained  his  patent,  which  process 
he  then  kept  a  profound  secret,  and  conducted  not  on  the 
premises  where  he  manufactured  the  cloth,  but  on  premises 
adjoining,  with  a  separate  entrance.  He  continued  to 
prepare  the  solution  till  1826,  when  he  went  to  Manches- 
ter, where  he  now  prepares  it  But  does  he  use  that 
solution  ?  No,  nor  ever  did.  What  is  the  use  of  calling 
a  chemist  to  produce  half  a  sheet  of  paper,  and  to  say,  we 
have  done  this  from  the  specification.  The  deception  of 
all  this  is,  that  a  trifling  experiment  upon  a  limited  scale, 
where  expense  is  no  object,  is  no  test  of  the  same  thing 
on  a  large  scale.  Instead  of  calling  the  workmen  where 
the  contest  is,  if  a  particular  article  is  applicable  to  a 
particular  purpose,  not  a  single  workman  is  called  to  prove 
that  a  yard  of  this  cloth  was  manufactured  in  the  manner 
alleged,  but  for  some  purpose  they  call  chemists  to  swear 
it  could  be  done.  What  need  of  experiments  where  the 
thing  has  been  carried  into  effect,  and  has  become  a 
matter  of  trade ;  if  you  want  experiments,  a  hundred 
cloaks  made  from  a  certain  number  of  gallons  of  coal-oil 
would  be  an  experiment  worthy  of  being  submitted  to 
your  attention,  but  the  plaintiffs  cannot  prove  that  they 
use  the  oil  as  it  comes  from  the  gas  works.  What  is  the 
mode  in  which  the  solution  is  rendered  applicable  to  the 
purpose  ?  It  is  a  secret ;  and  when  any  is  wanted  for 
experiment,  it  is  bought  ready  prepared  at  the  drysalter's. 
If  it  is  so  easily  obtained,  why  do  not  the  chemists  make 
it  themselves  ?  A  witness  has  produced  a  specimen  ot 
cloth  of  his  own  make  from  India-rubber,  solved  with  the 
crude  coal-oil.  Apply  your  nose  to  it.  Now  that  is 
made   from  coal-oil   in  its  natural  state.     Look  at  Uiat 
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article  as  a  useable  and  saleable  article,  and  compare  it 
with  the  cloak  purchased  at  the  defendants',  and  tell  me 
what  would  be  the  degree  of  competition  which  would 
prevail  in  the  market,  between  the  coat  of  that  descrip- 
tion and  one  made  in  the  manner  I  have  just  shown  you ; 
don't  let  my  Learned  Friend  talk  of  imperfect  specimens, 
they  are  the  best  he  could  produce  for  his  client ;  yet  he 
has  a  factory  of  workmen,  and  could  produce  specimens 
of  the  best  form.     He  cannot  prove  that  he  ever  used  a 
single  ounce  of  the  nasty  liquid  for  the  purpose  of  his 
manufacture.     The  specimens  he  produces  are  imperfect, 
offensive,  and  wholly  unsaleable,  which  proves  that  he, 
when  he  said  the  best  means  he  had  discovered  was  the 
application  of  coal-oil  as  a  solvent  for  the  India-rubber, 
made  a  serious  mistake.     He  says  he  told  you  it  must  be 
pure,  and  that  you   must  know  that  to  make  it  pure  you 
must  distil  it ;  that  is  an  odd  word  to  apply  to  purifying. 
Can  any  man  at  this  time  make  cloaks  from  the  specifica- 
tion,  so   as   to   compete   with    either   the   plaintiffs'   or 
defendants*  ?     Mr.  Macintosh  does  not  even  use  the  coal- 
oil  that  he  can  buy,  he  has  discovered  a  mode  of  preparing 
the   solution  by  aistillation,  or  in  some  other  mode  so 
peculiar,  that  he  keeps  it  a  profound  secret ;  he  is  a  step 
m  advance  in  one  thing,  that  is,  in  having  discovered  a 
mode  of  making  a  solution,  but  the  nature  of  that  step 
he  does  not  disclose,  neither  does  he  claim  it  as  a  part  of 
his  patent.     When  he  talks  of  the  oil  being  pure,  if  he 
meant  that  it  should  be  distilled,  why  did  he  not  say,  take 
the  articles  and  dissolve  them  in  highly  rectified  coal-oil, 
that  would  have  informed   us  at  once  what  proporti(m 
crude  oil  bears  to  highly  distilled ;  they  say  that  the  crude 
oil  dissolved  ten  ounces  to  a  gallon ;  what  says  the  specifica- 
tion ?    '*  When  the  caoutchouc  is  of  the  best  quality,  and 
the  oil  pure,  from  ten  to  twelve  ounces  of  the  former  to 
a  wine   gallon   of  the  latter  will  be  found  to  answer," 
giving  the  very  quantity  attached  to  the  crude  oil,  not  the 
quantity  according  to  them,  but  which,  according  to  them, 
is  eight  ounces  instead  of  ten;  so  that  it  shows  Mr.  Mac- 
intosh knew  well,  if  he  could  only  lead  persons  to  attempt 
to  waterproof  the  cloth  with  coal-oil  produced  in  making 
gas  in  its  crude  state,  he  was  quite  safe,  not  only  during 
bis  patent,  but  ever  after,  as  the  article  produced  would 
be  so  nasty   as  to   be  perfectly  useless  and  unsaleable. 
It  is  therefore  clear  that  he  intended  to  conceal  the  only 
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article  which  could  be  usefully  applied,  and  has  concealed 
it  to  this  very  moment.  The  principle  of  this  invention 
was  well  known  before  the  phiintifl'  obtained  his  patent; 
]  will  show  what  has  been  its  progress  up  to  the  point 
when  my  Learned  Friend  says  his  client  got  a  step  in 
advance.  In  Baron  Humbolt's  work  published  in  1819, 
called  "  Personal  Narratives "  of  his  travels,  he  says, 
"  In  preparing  the  milky  juices  of  the  hevea  and  some 
other  trees,  there  appears  a  striking  analogy  between  the 
juices  which  abound,  and  those  in  the  caoutchouc,  and 
the  impermeable  cloaks  manufactured  in  Spanish  America 
are  made  by  placing  a  layer  of  milk  of  the  hev.ea  tree 
between  two  pieces  of  cloth.'*  This  is  the  caoutchouc  as 
it  comes  from  the  tree  in  its  natural  state,  and  in  the  state 
to  which  it  is  most  desirable  to  reduce  it;  if  you  can 
reduce  India-rubber  to  a  state  similar  to  that  in  which  it 
comes  from  the  tree,  the  effect  of  its  being  put  between  two 
pieces  of  fabric  is  to  render  it  waterproof.  He  also  says, 
"  Placing  a  layer  of  the  milk  between  two  pieces  of  cloth, 
exhaled  an  animal  and  nauseating  smell.  Which  seems 
to  indicate  that  the  caoutchouc,  in  coagulating,  carries 
with  it  the  casuem,  which  is  perhaps  only  an  altered  albu- 
men." I  shall  call  a  witness  who  will  prove  that,  before 
the  date  of  the  patent^  there  was  to  be  found  in  Demerara, 
in  the  store-houses,  cloaks  made  waterproof  by  India- 
rubber  between  two  folds,  and  that  such  cloaks  were  pub- 
licly sold  in  Demerara.  Then,  I  ask,  what  is  the  invention 
of  Mr.  Macintosh  ?  I  admit  that  if  the  India-rubber, 
being  in  the  state  in  which  it  exudes  from  the  tree,  could 
be  used  for  this  purpose,  but  coming  here  it  changes  to  a 
state  no  longer  (it  and  applicable,  and  that  it  requires  art 
to  restore  it  to  its  original  state  of  solution, — I  admit  that 
for  the  means  of  restoring  it  to  its  state  of  solution,  and 
making  it  capable  of  being  used  for  making  fabrics  water- 
proof, he  discovering  such  mode  would  be  entitled  to  a 
patent,  but  that  is  not  what  Mr.  Macintosh  claims  ;  he 
disclaims  the  solution,  and  claims  the  putting  India-rubber, 
while  in  a  state  of  solution,  between  two  cloths;  the 
means  by  which  it  is  restored  from  its  altered  state  when 
dry,  and  exposed  to  the  atmosphere  in  a  state  of  solution, 
being  out  of  the  case,  and  no  part  of  his  patent.  The 
tree  is  perfectly  well  known  to  those  parties,  for  in  the 
specification  to  a  patent  obtained  by  Mr.  Hancock,  in 
1825,  he  says,  ^^The  liquid  I  have  mentioned  is  brought 
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laio  this  country  from  certain  trees  which  grow  in  South 
America/'      I  show  a  public  document  enrolled  in  the 
Patent-office,  to  prove  that  the  nature  and  quality  of  this 
thing  was  well  known.     Couple  these  together:  here  are 
the  juices  of  the  tree  as  common  India-rubber,  here  are 
the  juices  of  the  tree  placed  in  a  liquid  state  between  two 
fabrics  perfectly  well  known.     The  object  is  to  evaporate 
and  get  rid  of  every  substance  but  a  thin  layer  of  India- 
rubber,  with  as  little  of  foreign  matter  as  possible.     I 
shall  prove  that  socks  were  publicly  sold,  consisting  of 
two   pieces  of  fabric  stuck  together  with  India-rubber. 
Here  is  the  principle  of  two  fabrics  united  by  a  flexible 
cement,  and   that  flexible  cement  is  India-rubber,  and 
nothing  remains  to  distinguish  it  from  the  most  perfect 
identity.     But,  my  Learned  Friend  says,  theirs  is  put  in 
in  a  state  of  solution,  and  the  other  entire.    That  which  is 
introduced  in  addition  to  the  India-rubber,  for  dissolving 
it,  is  but  the  vehicle  to  apply  it,  therefore  it  will  be  most 
material  to  show  that  the  whole  principle  of  this  patent 
was  known.      Here  is  an  article  joined  together   by  a 
solution  of  India-rubber ;  it  is  part  of  Mr.  Green's  balloon, 
which  was  broken  at  sea,  I  believe  on  the  day  of  the 
coronation  of  George  IV.     There  you  have  the  principle 
of  uniting  two  fabrics  by  a  solution  of  India-rubber,  and 
that  is  the  patent ;  and  in  a  balloon,  an  invention  made 
public  enough,  Mr.  Green  will  tell  you  that  he  after- 
wards  cut  up  the  balloon  and  made  cloaks  of  it,  and 
gave  them  to  his  friends,  who  wore  them.    The  patent  is 
not  for  cloaks  only,  you  must  not  make  balloons,  nor 
socks,  nor  any  other  article.    Mr.  Macintosh  will  acknow- 
ledge that  he  used  this  known  solution  to  produce  this 
known  effect,  but  will  say  that  he  used  it  in  a  particular 
manner,  and  that^  therefore,  he  is  entitled  to  his  patent : 
the  solvent  as  deiQribed  he  does  not  to  this  hour  use. 
Does  he  use  the.  brush  ?     No.     He  applies  the  solution 
not  in  the  mannlir  stated  in  his  specification,  but  he  uses 
a  gauge,  and  the  cloth  with  the  solution  upon  it  is  passed 
under  it,   and   is   thus   spread.     This   is  a   remarkable 
instance  of  a  patentee  coming  into  Court  and  complaining 
that  his  patent  has  been  infringed,  and  yet  he  is  carrying 
on  his  mabufacture  by  a  mode  wholly  different  from  the 
mode  described  in  his  specification.    Tell  me  whether  the 
pressure  that  is  applied  is  the  same ;  whether  the  mode 
of  spreading  the  solution  is  the  same;   or  whether  the 
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mode  of  stretching  is  the  same.    I  have  never  witnessed 
an  instance  where  a  man  claimed  so  little,  and  of  that 
little  continued  to  use  still  less.    The  witnesses  from  the 
gas  works  prove  that  he  never,  but  in  one  instance,  pur- 
chased the  coal-oil  separately,  and  it  slipped  out  from 
several  witnesses  that  naphtha  was  another  name  for  coal- 
oil.     The  chemists  tell  you  that  they  do  not  know  how  it 
is  prepared.    The  evidence  of  chemists  and  the  gas  works 
people  is  irrelevant,  because  it  is  no  part  of  my  case  to 
say  that,  in  making  gas,  coal-oil  is  not  produced,  but  I 
say  that  it  never  has  been  collected  in  a  separate  state  as 
an  article  of  trade ;  the  single  instance  to  which  I  have 
referred  only   making  the   deviation    from   the  general 
course;  and  saving  my  friends  the  trouble  of  disputing 
that  a  certain  quantity,  though  I  believe  a  very  inade- 
quate quantity,  of  what  they  call  coal-oil  in  a  state  unfit 
for  use^  without   undergoing  further  process^   may  be 
taken,  is  matter  of  no  dispute;  but  that  that  which  is 
produced  at  the  gas  works  is  applicable,  and  that  you 
could  make  a  garment  fit  for  any  gentleman  to  wear  with 
comfort,  I  utterly  deny.     Looking  therefore  at  the  extra- 
ordinary feature  of  the  case  of  a  patentee  not  working 
by  his  own  patent,  and  looking  to  the  details  of  the  mode 
of  his  carry mg  it  on,  compared  with  the  simplicity  of  his 
patent,  it  is  for  you  to  say  whether  or  not  this  is  new  in 
the  sense  in  which  it  must  be  new  to  sustain  the  patent. 
The  plaintiffs  bring  their  action  against  the  defendants  for 
having  made  a  cloak  which  consists  of  the  union  of  two 
fabrics  by  means  of  the  solution  of  India-rubber;    but 
Mr.  Macintosh's  patent  is   for  a  particular  mode,  and 
what  evidence   is  there  that  the  defendants'  have  used 
his  mode  ?     Upon  the  evidence,  what  reason  is  there  to 
suspect  that  they  were  in  possession  of  the  solution  used 
by  the  plaintiffs?     My  Learned  Friend  will  say,  "My 
witnesses   guess  this   must   be  made  in  the  same  way, 
because  they  know  of  no  other.^'     Is  that  evidence  on 
which  to  bring  an  action  ?     The  defendants  are  under  no 
obligation  to  disclose  what  is  the  solution  which  they  use, 
and  the  plaintiffs'  evidence  is  but  a  loose  guess.      Mr. 
Phillips  says,  "  I  cannot  tell  by  what  means  the  India- 
rubber  in  defendants'  cloak  was  dissolved."      I   appre- 
hend that  it  had  been  dissolved,  because  I  know  of  no 
other  way  in  which  the  same  effect  could  be  produced. 
1  deny  the  validity  of  the  argument  that,  because  we  do 
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not  show  our  mode,  you  are  to  presume  that  it  is  theirs. 
There  are  various  ways  in  which  it  may  be  done ;  it  may 
be  done  with  native  juices;  but  it  is  clear  that  the  solu- 
tion of  India-rubber  to  make  it  applicable  to  this  purpose 
is  a  valuable  secret  which  the  plaintiffs  keep.  I  apprehend 
that  the  specification  will  be  found  deficient,  the  patentee's 
claim  being  larger  than  he  can  support  I  should  have 
been  glad  to  have  seen  some  of  the  specimens  produced 
by  the  crude-oil,  and  to  have  had  some  experiments  made 
with  materials  of  a  light  texture;  but  all  the  specimens 
that  have  been  produced  only  disprove  the  specification, 
that  the  directions  therein  contained  were  the  best  known 
to  the  patentee.  He  never  used  crude-oil,  and  never  will 
use  it,  for  it  is  not  in  a  state  to  be  used,  except  for  the 
purpose  of  experiment. 

James  Stevens  sworn.  Examined  by  Mr.  JRotch. —  I 
am  a  draper  of  Bridport  In  1821  I  purchased  two  dozen 
socks  composed  of  two  linings  of  cloth  and  India-rubber 
between  them ;  they  were  publicly  offered  for  sale. 

William  Hall  sworn.  Examined  by  Mr,  Gurney. — I 
am  a  glover  in  Wood-street,  Cheapside.  I  had  in  my 
shop  socks  of  the  description  produced  by  the  last  wit- 
ness in  1822;  I  had  small  quantities  at  various  times, 
five,  ten,  or  twelve  dozen  at  a  time. 

George  Chreeuy  sen.,  sworn.  Examined  by  Mr.  Sergeant 
Ihlfourd. — I  have  been  in  the  habit  of  making  balloons 
for  a  great  number  of  years ;  my  first  ascent  was  in  1821. 
I  manufactured  miniature  balloons  before  that  time.  The 
upper  part  of  a  balloon  should  be  flexible.  I  made  it  air 
and  water-proof  by  forming  it  of  a  double  and  treble 
texture,  with  a  solution  of  India-rubber.  The  flexible 
cement  I  used  was  formed. entirely  of  India-rubber,  dis- 
solved in  oil  of  turpentine.  I  used  the  cement  in  the 
seams  of  the  balloon ;  it  was  exhibited  at  the  Pantheon. 
I  coated  over  the  surface  uniformly,  and  when  the  mois- 
ture and  oil  had  been  sufiiciently  evaporated,  so  as  to 
become  adhesive,  I  applied  a  second  coating  of  the  solu- 
tion in  the  same  way ;  I  then  prepared  another  piece  of 
silk  in  a  similar  manner,  and  united  them  by  pressure. 
I  made  balloons  from  a  boy.  I  believe  no  person  but 
myself  ever  succeeded  in  making  a  perfect  solution  with 
oil  of  turpentine  and  India-rubber.  Balloons  of  a  small 
description  were  publicly  exposed  for  sale  in  my  shop ; 
they  were  not  all  made  on  the  same  principle.     My  large 
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balloon  was  made  without  stitching,  and  with  the  cement 
I  have  described.  The  seams  were  united  by  that  cement, 
but  there  was  another  substance  in  it,  in  order  to  pre- 
pare the  surface  to  receive  it,  because  it  did  not  adhere 
so  well  on  a  smooth  surface  as  upon  that  which  is  not 
smooth.  In  1822,  I  constructed  another  balloon  on  the 
same  principle.  The  description  of  pipes  I  used  for  the 
purpose  of  conveying  the  gas  to  the  balloon  were  made  of 
silk  or  linen.  This  pipe  is  an  imperfect  sample;  it  was 
made  from  the  remains  of  the  coronation  balloon,  which 
was  destroyed  at  sea.  The  other  fragments  I  used  to 
cover  my  shoulders  with :  I  used  one  large  one  as  a  gig 
coyer,  and  I  gave  several  of  them  to  my  friends.  I  did 
not  tell  them  the  manner  in  which  the  cement  was  made, 
any  further  than  that  it  was  formed  of  India-rubber.  I 
did  not  tell  them  how  I  formed  it;  I  always  said  the 
varnish  I  used  was  India-rubber.  I  do  not  varnish  now 
with  India-rubber;  I  still  use  India-rubber  for  the  pur- 
pose of  uniting  the  seams  together  to  the  parts  where 
the  silk  is  double.  No  balloon  was  ever  made  cemented 
together  before  I  made  one.  I  never  found  my  experi- 
ments of  dissolving  India-rubber  in  spirits  of  turpentine 
to  fail,  except  on  the  first  trials ;  latterly  I  have  found 
them  succeed. 

Cross-examined  by  the  Attoruey-GeneraL  —  My  first 
ascent  was  in  July,  1821,  in  a  balloon  manufactured  by 
means  of  dissolved  India-rubber  in  the  way  I  have  stated; 
I  have  no  specimens  made  before  1823,  except  that  pipe. 
I  made  double  balloons  by  means  of  India-rubber.  I  have 
not  mentioned  to  any  one  but  my  son  my  mode  of  doing 
it.  I  have  explained  that  it  was  done  with  India-rubber; 
the  India-rubber  varnish  renders  a  single  fold  impervious 
to  air,  but  it  is  not  durable  so.  I  have  not  got  any  of  the 
other  cement  made  of  India-rubber;  I  have  not  had  occa- 
sion to  use  it  for  some  time.  Gum-mastic  and  India- 
rubber  dissolved  in  turpentine  is  the  cement,  one  for  a 
smooth  surface  and  the  other  for  a  rough  one  or  a  varnish. 
I  have  applied  the  compound  cement  to  balloons  often, 
when  it  has  been  torn  while  filling ;  I  employ  the  com- 
pound cement  for  the  seams.  Turpentine  is  a  dear  article 
of  late,  that  is  why  coal-oil  has  become  an  article  of  com- 
merce more  than  it  otherwise  would  be. 

Re-examined  by  Mr.  Sergeant  Talfourd. — I  have  not 
known  anything  of  coal-oil, by  that  name,  till  within  the 
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last  twelve  years.  The  varnish  at  this  time  is  made  of 
India-rubber,  but  there  are  other  articles  to  prevent  the 
action  of  the  coal-gas;  I  could  not  get  coal-oil  without 
waiting  a  long  time  for  it,  I  should  have  been  satisfied 
with  three  or  four  pints  a  week.  I  have  distilled  the 
coal-oil  found  swimming  on  the  surface  of  the  water  in 
gasometers. 

George  Green,  jun.,  sworn.  Examined  by  JUr,  Rotch. 
—  I  am  son  of  the  last  witness.  I  was  acquainted  with 
the  solution  used  by  my  father  in  1820.  In  making  his 
coronation  balloon  I  assisted  in  cutting  the  India-rubber 
into  shreds ;  the  solution  was  composed  of  India-rubber 
and  pil  of  turpentine,  and  was  applied  to  balloons  having 
a  double  texture;  we  applied  the  cement  by  means  of 
a  brush,  and  the  two  surfaces  were  put  together  and 
formed  a  double  substance,  and  afterwards  worked  up  into 
balloons*  I  had  a  cloak  made  from  the  balloon,  and  wore 
it  when  travelling  outside  of  coaches;  when  asked  of  what 
it  was  composed  I  believe  I  have  said  it  was  part  of  a 
balloon  cemented  together  by  India-rubber.  The  tube 
produced  was  used  to  convey  the  gas  to  the  balloon ;  it 
was  formed  of  the  old  materials,  and  the  cement  was 
India-rubber  dissolved  in  oil  of  turpentine  with  a  portion 
of  gum-mastic. 

Cross-examined  by  Sir  Tf.  Folleti, — When  an  article 
has  been  previously  varnished,  we  were  obliged  to  use 
the  compound  cement,  because  the  India-rubber  cement 
having  the  mastic  would  not  adhere  to  oiled  surfaces, 
it  is  too  smooth.  This  pipe  is  made  of  the  compound 
cement.  I  have  always  said  the  India-rubber  was  dis- 
solved in  oil  of  turpentine;  my  father  always  did 
so  too ;  I  never  heard  him  enter  particularly  into  the  way 
of  doing  it. 

Edward  Spencer  sworn.  Examined  by  Mr.  Gurney. — 
I  know  the  witness  Green,  and  also  his  son,  have  seen 
them  cement  parts  of  balloons  together.  Iti  1822  he  told 
me  that  the  preparation  used  was  India-rubber  dissolved 
in  spirits  of  turpentine ;  I  have  seen  him  dissolve  the 
India-rubber,  and  assisted  him ;  I  had  a  part  of  the 
balloon  given  me,  but  have  not  used  it  as  a  cloak.  It 
was  waterproof,  here  is  a  part;  I  have  had  it  by  ine  since 
then  to  the  present  time. 

Cross-examined  by  Mr.  Attorney-General. —  I  have 
never  seen  gum -mastic  used  by  Mr.  Green.     I   think  I 
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have  heard  him  mention  it  as  a  composition  used  in  form- 
ing the  seams  and  in  repairs.  I  know  what  coal-oil  is,  I 
have  distilled  some.  I  have  been  at  gas  works,  and  all 
that  I  have  ever  seen  has  been  a  film  so  difficult  to  obtain 
that  I  could  not  get  any  till  a  fortnight  after  I  wanted  it. 
I  swear  that  for  years  I  have  heard  Mr.  Green  the  elder 
explain  to  a  great  number  of  persons  how  he  made  the 
solution  of  India-rubber. 

John  Adams  sworn.  Examined  by  Mr*  Rotch. — 
Mr.  Green  gave  me  a  cloak  made  of  the  coronation  bal- 
loon ;  I  wore  it  for  about  nine  years,  and  it  proved  air  and 
water  tight. 

Thomas  Hancock,  M.D,,  sworn.  Examined  by  Mr. 
Sergeant  Talfourd. — I  have  been  a  good  deal  engaged  in 
botanical  researches.  I  saw  waterproof  articles  exhibited 
for  sale  in  Demerara  in  1812  and  1813.  I  examined  the 
cloaks  and  other  articles,  particularly  with  a  view  to  ascer- 
tain their  texture.  They  appeared  to  be  constructed  in 
the  same  manner  as  had  been  represented  to  me  a  year 
or  two  before  at  Rio  Para,  thus :  the  milk  of  the  hevea 
was  spread  over  one  piece  of  cloth,  and  another  texture 
was  laid  upon  it,  and  then  it  was  finished ;  it  was  dried  by 
being  exposed  to  the  sun.  It  was  no  secret  in  Demerara, 
the  articles  were  exposed  openly  for  sale;  I  do  not  think 
they  were  very  extensively  sold  in  the  colonies,  as  there 
was  and  is  a  prejudice  against  them. 

The  Attorney-  General  in  reply,  said,  —  Mr.  Macintosh 
took  out  his  patent  in  June,  1829,  and  immediately  com- 
menced manufacturing  to  a  large  extent,  though  not  so 
extensively  as  within  the  last  few  years ;  first  in  Glasgow, 
and  afterwards  in  Manchester.  He  made  large  quantities 
for  the  Government,  he  had  an  order  for  the  Ordnance- 
office  to  the  amount  of  500/.  in  1824.  No  one  appeared 
as  a  rival  for  more  than  ten  years  after  the  patent  was 
taken  out,  no  one  questioned  his  right  to  a  patent,  and 
no  other  cloaks  possessing  the  qualities  described  in  his 
specification  were  exposed  for  sale.  About  twelve  months 
ago,  the  defendants  took  up  the  manufacture  of  the  article 
under  pretence  that  he  had  bought  some  man's  patent, 
and  they  labelled  their  cloaks  Fanshawe's  improved 
patent  India-rubber  waterproof  cloth.    There  is  no  such 

fatent  as  Fanshawe*s  in  existence;  this  is  pure  invention, 
f  there  is  such  a  patent  why  is  it  not  produced  ?     My 
Learned  Friend  says,  ^<  We  do  not  like  to  tell  you  the 


OF    PATENT   CASB8.  215 

secret  by  which  we  manufacture  ours/'     It  is  very  odd 
that  it  should  be  a  secret  if  it  is  a  patent ;  I  thought  my 
Learned  Friend  told  us  that  the  condition  on  which  a 
patent  was  granted,  was  that  the  patentee  should  enroll 
a  full  and  fair  disclosure  of  the  nature  of  his  invention 
for  the  benefit  of  the  public.    They  begin  their  case  by 
stating  what  is  utterly  false :  they  say  they  have  got  a 
patent,  which  patent  does  not  exist;  and  if  they  begin 
by  stating  what  is  false,  they  will  not  be  very  scrupulous 
with  regard  to  the  means  which  they  employ  in  getting 
evidence  to  support  a  defence  that  is  based  upon  false- 
hood.    They  could  call  no  one  to  give  any  account  of  the 
manner  in  which  their  article  is  manufactured,  because 
they  knew  uobodv  who  would  not  have  said  that  their 
process  was  identically  the  same  as  that  of  Mr.  Macin- 
tosh's, and  therefore  they  closed  their  case  without  ven- 
turing to  produce  such  a  witness.    I  know  of  no  species  of 
property,  that  if  it  does  exist,  ought  to  be  more  respected 
than  property  in  a  patent.     My  Learned  Friend*s  first 
objection  is,  that  the  invention  is  not  a  fit  subject  for  a 
patent.     My  answer  to  that  is,  that  there  is  no  such  plea 
on  the  record,  no  such  objection  in  the  enumerations  of 
objections  to  which,  under  Lord  Brougham's  Act,  we  are 
entitled.    The  invention  seems  very  simple,  as  all  things 
do  when  they  are  discovered.     The  theory  of  gravitation 
itself  was  discovered  by  Sir  Isaac  Newton,  from  seeing  an 
apple  fall  from  a  tree;  and  equally  simple  was  the  dis- 
covery of  Mr.  Watt  with   regard   to  the  steam-engine. 
The  only  difficulty  he  had  was  advancing  one  step,  and 
I  may  truly  say  that  that  step  changed  the  history  of  the 
world ;  and  it  was  such  a  step  that  Mr.  Macintosh  took. 
The  process  had  not  been  known  in  this  country  before, 
and  is  therefore  a  good  subject  for  a  patent,  and  has  now 
become  an  important  article  of  British  commerce.     Sup- 
posing it  to  be  a  fit  subject  for  a  patent,  my  Learned 
Friend's  second  objection  is,  that  the  specification  is  in- 
sufficient;  first,   by  claiming  too  much;   and  secondly^ 
that  it  does  not  fairly  disclose  that  which  Mr.  Macintosh 
meant.    The  words  of  objection  on  the  record  are,  <*  that 
coal'Oit  cannot  be  produced  or  made  directly  in  making 
coal-gas^  and  that  coal-oil  is  too  indefinite'^     My  Learned 
Friend  tried  to  prove  that  there  was  only  a  thin  film  ever 
found  floating  on  the  surface  of  the  water  in  gas  tanks. 
1  have  proved  that  there  was  produced  in  a  separate  state 
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of  coal-oil  as  much  as  would  swim  a  boat  at  any  time, — 
that  in  the  metropolis  alone  there  might  be  obtained  from 
%000  to  4,000  gallons  per  week;  and  that  coal-oil  was 
well  and  generally  known  by  that  name.     If  a  fair  and 
candid  judgment  be  exercised,  it  will  be  found  that  the 
specification  is  framed  so  that  it  effectually  answers  its 
purpose,  describes  what  is  the  nature  of  the  invention, 
claims  what  is  new,  and  disclaims  what  had  been  pre- 
viously done.   You  are,  according  to  the  case  of  The  King 
V.  Arkwright^^  to  take  the  title  and  specification  together, 
and  not  to  take  one  sentence,  one  line,  or  one  word,  but  to 
look  at  it  as  a  whole,  and  to  see  what  is  the  fair  and  just 
interpretation  that  ought  to  be  put  upon  it.    The  speci- 
fication does  not  say  any  flexible  cement,  but  a  '*  flexible 
cement  in  manner  hereinbefore  described."    He  claims  the 
application  of  the  cement.    The  second  objection  is,  that 
we  do  not  sufficiently  describe  how  the  oil  is  obtained, 
and  how  it  is  to  be  used.    This,  gentlemen,  is  no  part  of 
our  invention ;  we  describe  a  known  solution,  because  it 
is  the  application  of  that  known  solution  to  a  variety  of 
fabrics  that  we  claim  as  our  patent.     In  applying  it  to 
tarpaulins  it  is  immaterial  whether  it  smells  like  otto  of 
roses,  or  is  as  ofTensive  as  assafoelida.     The  question  is 
not  as   to  the  smell  of  the   article,   but  whether  it  is 
impervious  to  air  or  water.     In  making  articles  for  fine 
purposes,  it  is  necessary  that  the  oil  should  undergo  puri- 
fication by  distillation,  a  process  known  to  every  tyro. 
The  specification  would   have  been   ludicrous  if  it  had 
described  this  process.     It  is  not  necessary  to  describe  in 
the  specification  what  is   known  to  all  mankind.     Our 
not  calling  workmen  to  prove  how  the  solution  was  made, 
was   because  this  was  not   the  subject  of  controversy. 
It  was  how  the  solution  Mas  applied,  and  that  has  been 
described   by  witnesses.     But  my  Learned  Friend  says 
we  have  departed  from  our  specification,  and  have  there- 
fore wholly  upset  our  patent     I  say  the  specification  has 
been  strictly  and  literally  pursued  down  to  the  present 
hour.     It  is  immaterial  whether  we  apply  the  brush  with 
the  hand,  or  by  aid  of  steam-power.     If  that  doctrine  of 
ray  Learned  Friend  were  to  prevail,  there  is  not  a  valid 
patent  in  existence.     There  is  not  a  specification  filed 
but  some  improvements  are  discovered  in  working  out 
the  invention.     And  is  the  patentee  to  renounce  these 
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improvements?  or,  if  he  avail  himself  of  them,  is  he  to  be 
taunted  with  having  departed  from  his  specification,  and 
told  that  he  ought  to  lose  his  property  ?    The  only  depar- 
ture we  have  made  is  an  abridgment  of  the  labour,  and  a 
facility  in    the  manner  in  which   the  invention   is   now 
applied.     The  test  of  the  specification  is,  that  the  article 
may  be  made  according  to  the  specification,  and  several 
witnesses   who  merely  read    the    specification,  without 
deriving  information  from  any  other  quarter,  made  the 
article.     It  was  produced  before  you,  and  every  specimen 
was  proved  to  be  impervious  to  air  and  water.     1.  he  next 
plea  is,  that  the  invention  is  not  new, — that  it  was  publicly 
known  and  used  before  the  date  of  this  patent.     This 
point  of  law  was  clearly  laid  down  in  Lewis  v.  Marling* 
where  it  was  decided  that  the   use   must  have  been  a 
public  use,  unless  it  could  be  shown  affirmatively  that 
the  patentee  had  a  knowledge  of  the  subject  in  an  imper- 
fect state  from  the  invention  of  another  person.     The 
patent  was  for  improvements  on  shearing-machines  for 
^hearing  or  cropping  woollen  and  other  cloths ;  and  in  the 
specification,  amongother  things,  were  claimed  ^*  the  appli- 
cation of  a  proper  substance  fixed  on  or  in  the  cylinder,  a^ 
to  brush  the  surface  of  the  cloth  to  be  shorn,''  and  also 
*<  the  described  method  of  shearing  cloth  across,  from  list  to 
Hst,  by  a  rotatory  cutter."     The  brush  for  this  purpose  was 
soon  found  useless:    no   machines  were  ever  sold  with 
it;   on  this  ground  it  was  contended  that  too  much  had 
been  claimed,  and,  therefore,  the  patent  was  void.     The 
other  part  claimed,   the  defendants  contended,  was  not 
new,  and  proved  that  a  similar  machine  was  in  use  in 
New  York  twenty  years  ago,  and  that  a  specification  was 
sent  over  to  England,  in  1811,  to  one  Thompson,  resid- 
ing at  Leeds,  who  employed  two  engineers  to  manufac- 
ture a  machine  from  it,  but  this  never  was  finished,  in 
consequence  of  the  disturbances  made  by  the  Luddites. 
The  specification  was  shown  to  several  persons,  but  the 
machine  was  never  brought  into  use.     It  appeared  also, 
that  in  1816,  a  model  of  a  machine,  to  shear  cloth  from 
list  to  list,  by  means  of  a  rotatory  cutter,  was  brought 
over  from  America,  by  one  Smith,  and  he  showed  it  to 
three  or  four  persons  in  his  manufactory,  but  no  machine 
was  ever  made  from  it,  nor  was  it  publicly  known  to 
exist,  and  Smith  always  used  machines  manufactured  by 
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the  patentee.  It  further  appeared  that  many  years  ago, 
one  Caxon  had  made  a  machine  to  shear  from  list  to  list, 
which  was  tried  by  a  person  called  on  behalf  of  the 
defendants,  but  he  did  not  think  it  answered,  and  soon 
discontinued  the  use  of  it  The  defendants  contended 
that  this  evidence  deprived  the  plaintiflb  of  the  right  to  a 
patent,  as  their  invention  was  not  new.  Lord  Tenierden 
observed,  that  as  the  invention  of  the  machine  for  shear- 
ing from  list  to  list  by  a  rotatory  cutter,  had  not  been 
generally  used  or  known  in  this  country,  the  patentees 
might  be  considered  the  inventors  within  the  meaning  of 
the  Statute,  21  James  I. ;  and  his  Lordship  left  to  the 
jury  the  questions,  whether  it  had  been  generally  known, 
and  whether  the  patent  had  been  infringed  by  the  de- 
fendants. The  jury  found  for  the  plantiffs.  An  appli- 
cation was  made  to  the  Court  for  a  new  trial,  and  Mr, 
Justice  Bayley  said,  if  the  invention  brought  from  Ame- 
rica had  been  seen  by  the  plaintiff,  he  could  not  afterwards 
have  claimed  to  be  the  inventcjr ;  but  if  he  discovered  a 
certain  thing,  it  was  no  objection  to  a  claim  to  a  patent, 
that  another  also  has  made  the  discovery,  provided  he  first 
introduced  it  into  public  use. 

Here  is  no  ground  to  doubt  that  the  plaintiflF  was  the 
inventor  of  the  machine,  and  first  introduced  it  into  public 
use.  Then  there  is  the  case  of  Jones  v.  PearcCj^  where 
still  more  decided  previous  using  was  proved,  but  the  same 
was  abandoned.  Upon  the  principle  of  these  decisions, 
I  hope  this  case  will  be  decided.  Let  us  now  examine 
what  are  the  proofs  brought  to  show  the  invention  was  not 
new,  at  the  time  of  the  patent  being  obtained.  There  is 
the  sock  which  has  been  produced ;  it  is  composed  of  two 
pieces  of  linen,  with  a  solid  piece  of  India-rubber^ placed 
between ;  this  is  not  the  same  as  our  invention ;  what  we 
claim  is  the  application  of  the  India-rubber  in  a  state  of 
solution.  The  witness  Green  tells  you,  he  used  India- 
rubber  dissolved  with  ml  of  turpentine,  to  unite  folds  of 
silk,  in  making  his  balloons,  where  it  was  required  to  be 
double ;  but  was  it  not  with  the  gum-mastic  cement  that 
he  united  pieces  of  silk,  for  he  says  he  was  not  aware  that 
India-rubber  alone  would  eflect  it,  and  therefore  he  used 
a  cement  made  of  India-rubber  and  gum-mastic ;  he  says 
he  never  disclosed  his  process  to  any  one.  He  uses  a 
compound  cement,  and  not  the  pure  India-rubber  cement, 

•  Vol.  I.,  p.  524. 
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which  is  the  subject  of  our  patent.  Suppose  the  cement 
to  have  been  the  same,  then  the  publication  was  not  suffi- 
cient to  invalidate  our  patent.  Suppose  the  balloon  to  be 
exhibited  before  thousands  of  spectators,  it  would  have 
been  impossible  for  them  to  have  discovered  whether  it 
was  made  of  one  or  two  folds  of  silk,  or  in  what  manner 
they  were  united.  The  whole  evidence  of  publication  is 
Green's  son  and  the  attorney,  who  contradict  what  Green 
himself  has  sworn.     The   passage  in  Humbolt's  work 

K roves  nothing,  even  supposing  the  pure  gum  was  used. 
fy  Learned  Friend  might  just  as  well  say  that  barley 
and  beer  are  the  same  thing,  that  milk  and  cheese  are  the 
same  thing,  as  to  say  that  the  milk  from  the  tree  is  the 
same  as  dissolved  India-rubber;  but  all  these  were  ex- 
periments, they  failed  in  consequence  of  the  offensive 
smelL  In  Johnson's  patent  there  is  no  joining  of  two 
fabrics  by  dissolved  India-rubber,  on  the  contrary,  a  coat 
of  India-rubber  is  applied  to  a  single  fabric,  and  the 
India-rubber  covered  with  flock  or  dust  of  cloth,  sifted 
over ;  and  although  in  Mr.  Macintosh's  patent,  the  oil  is 
recommended  to  be  pure,  it  is  not  necessary  for  all  pur- 
poses where  the  smell  would  not  be  objectionable.  Under 
all  the  circumstances,  I  confidently  expect  your  verdict. 
If  you  decide  the  patent  is  good,  there  is  no  doubt  of  the 
infringement 

His  Lordship  commenced  summing  up,  when  the  jury 
intimated  that  they  were  satisfied,  and  found  for  the 
plaintiffis. 


IN  RE  WESTRUP  AND  GIBBINS'  PATENT. 

In  the  Privy  Council,  before  Lord  Lyndhurst,  Lord  Wynford,  Sir 
Thomas  Erskine,  and  Sir  Herbert  Jenner, — March  5, 1836. 

This  was  an  application  for  the  confirmation  of  a  Patent 
granted  to  Messrs.  Westrup  and  Gibbins,  on  the  24th 
day  of  May,  1831,  for  "  Improvements  in  converting 
SaJt  or  other  Water  into  pure  or  fresh  Water."* 

*  The  specification  was  as  follows : — 

«  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  we,  the  said  Thomas  Westrup 
and  William  Gibbins,  do  hereby  declare  that  the  nature  of  our  said  in- 
vention, and  the  manner  in  which  the  same  is  to  be  performed,  are  par- 
ticularly described  and  ascertained  in  and  by  the  following  description 
thereof,  reference  being  had  to  the  drawing  hereunto  annexed,  and  to 
the  figures  and  letters  marked  thereon ;  that  is  to  say  : — 
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The  petition  set  forth,  that  it  had  been  lately  discovered 
by  one  of  the  patentees  (the  other  being  dead),  that  one 

**  It  18  well  known  that  by  distillation,  water  may  be  separated  from 
impurities  held  in  solution  or  otherwise  mixed  therewith ;  and  many 
attempts  haye  been  made  to  distil  sea  water,  with  a  view  to  make  the 
same  suitable  for  cooking,  and  other  purposes ;  but  there  has  always 
been  found  considerable  attention  necessary  for  suppljring  the  condensing 
water  to  the  condenser.  Now,  the  object  of  our  inventton  or  improye- 
ments  is,  to  construct  the  apparatus  used  in  condensing  the  steam  arising 
from  sea  or  other  impure  water  in  such  manner,  that  the  condensation 
yhall  at  all  times  be  going  on  without  attention  from  any  person ;  and 
thus,  whenever  there  is  a  fire  in  the  ship's  hearth,  and  water  supplied 
to  the  boiler,  there  will  always  be  a  continued  distiUation  going  on. 

"  But  in  order  that  our  invention  may  be  fully  understood  and  readily 
carried  into  effect,  we  will  describe  the  drawing  hereunto  annexed, 
— ^first  observing,  that  our  invention  consists  in  placing  the  condenser 
below  the  water  line  in  ships  or  vessels,  and  permitting  the  water  in 
which  such  vessels  float,  to  have  free  and  full  action  on  the  outer  sur- 
faces of  the  pipes,  or  other  apparatus,  used  for  condensing  the  steam 
arising  from  sea  or  other  impure  water. 

"  In  the  drawing,  fig.  1,  represents  the  section  ;  and, 

"  Fig.  2,  a  front  view  of  a  ship*s  hearth  constructed  in  the  manner 
which  we  consider  best  adapted  to  the  object  of  our  invention ;  but  such 
ship's  hearth  forms  no  part  of  our  invention,  and  is  only  shown  with  a 
view  clearly  to  explain  the  nature  and  action  of  our  improvements; 
yet,  as  this  ship's  hearth  differs  in  some  degree  in  the  arrangement 
from  those  in  common  use,  we  will  proceed  to  describe  the  same 
more  fully : — 

'*  In  figs.  1,  and  2,  a,  is  the  boiler  for  cooking  purposes,  heated  by  a 
separate  fire-place,  b  ;  the  flue,  c,  of  which  fire-place  passes  round  the 
boiler,  a,  ana  thence  into  the  chimney  or  flue,  d,  of  the  fire-place  or 
grate,  e.  f,  is  a  boiler  surrounding  the  boiler,  a,  and  which  boiler,  f, 
we  call  the  purifying  boiler ;  it  being  used  only  for  the  purpose  of 
evaporating  sea  or  other  impure  water,  for  the  purpose  of  distilling  the 
same,  and  rendering  it  suitable  for  cooking,  and  otner  purposes,  o,  is 
another  boiler  placed  at  the  back  of  the  fire  in  the  grate,  b,  in  order  to 
apply  as  much  as  possible  of  the  heat  from  that  fire,  which  would 
otherwise  pass  off  up  the  flue  or  chimney ;  on  the  top  of  the  boilers, 
F,  and  o,  there  is  a  branch  steam-pipe,  h,  leading  to  a  condenser  here- 
after fullv  described. 

"  It  will  be  seen  by  this  arrangement,  that  when  the  fire  at  b,  is  lighted, 
the  flame,  heated  air,  and  smoke  will  pass  through  the  flue,  c,  and  give 
off  heat  to  the  water  contained  in  the  boiler,  f,  and  steam  will  be  con-* 
tinually  forming  therein  and  passing  off  to  the  condenser ;  and  if  a  fh-e 
be  lighted  in  ihe  grate,  d,  the  heated  air,  flame,  and  smoke  will  give  off 
heat  to  the  boiler,  o,  and  continue  to  convert  the  water  therein  into 
steam,  which  will  also  pass  off  by  the  pipe,  h,  into  the  condenser. 
Cocks  are  to  be  placed  in  any  convenient  positions  in  the  boilers,  a,  f,  o, 
for  the  purpose  of  drawing  off  the  water  contained  therein.  The 
steam-pipe,  h,  turns  down  and  passes  through  the  deck  or  decks, 
according  to  the  description  of  vessel  in  which  the  apparatus  is  placed ; 
and  such  steam-pipe  is  connected  with  the  condenser,  i,  which  is  a 
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Eart  of  the  invention  liad  been  discovered  and  known 
efore  the  date  of  the  patent,  but  that  it  had  not  been 

cylindrical  vessel  containing  the  coiled  pipe,  j,  into  which  the  steam 
passes  from  the  pipe,  h,  and  becomes  condensed,  k,  and  l,  are  two 
pipes  connected  with  the  vessel,  i,  and  passing  through  the  ship  or  vessel, 
and  thus  form  an  inlet  and  an  outlet  for  the  water  (m  which  the  ship  or 
vessel  floats)  to  pass  into  and  out  of  the  condenser,  i ;  and  such  is  the 
nature  and  action  of  water,  that,  as  it  becomes  heated,  it  rises  towards 
the  surface ;  thus  the  water  coming  in  at  the  pipe,  k,  is  brought  in 
contact  with  the  coil  oLjpipe,  j,  and  takes  up  the  heat  of  the  steam 
and  hot  water  contained  therein;  and  thus  such  incoining  water  is 
caused  to  rise  to  the  top  of  the  condenser,  and  pass  off  at  the  pipe,  l, 
by  which  means  a  constant  flow  of  cold  water  to  the  condenser,  i,  will 
take  place. 

"  We  will  here  observe,  that  we  do  not  confine  ourselves  to  the  use  of 
a  coQ  of  pipe  contained  in  a  cylindrical  vessel,  but  other  well  known 
arrangements  of  apparatus  may  be  used  for  the  condenser,  provided 
they  be  placed  in  a  vessel  similar  to  the  vessel,  i ;  such  vessel  having 
an  inlet  and  an  outlet  pipe,  k,  l,  placed  so  as  always  to  be  below  the 
water  mark  of  the  ship  or  vessel  as  above  described. 

"  Fig.  3,  represents  another  arrangement  of  condenser,  and  consists 
simply  of  a  pipe,  i,  connected  to  the  steam -pipe,  h  ;  such  pipe,  i,  being 
fixed  on  the  outside  of  the  bow  (or  in  any  otner  convenient  place)  of  the 
ship  or  vessel,  and  passing  down  towards  the  8hip*8  bottom,  enters 
through  the  planking  at  j,  and  the  condensed  water  therefrom  runs  into 
a  cask,  or  tank  placed  below  for  that  purpose.  By  this  means,  the  water 
in  which  the  snip  or  vessel  .floats,  will  at  all  times  be  acting  on  the 
condensing-pipe,  i,  j,  and  will  condense  the  steam  passing  from  the 
pipe,  H.  By  placing  two  or  more  pipes,  i,  a  larger  cooling  surface  may 
be  obtained,  and  consequently,  a  larger  quantity  of  distilled  water 
may  be  produced. 

*'  Having  now  described  the  nature  of  otur  invention,  and  the  manner 
in  which  the  same  is  performed,  we  would  further  add,  that  the  con- 
densing apparatus  should  be  made  of  such  material  as  is  least  acted  on 
by  sea  water,  and  would  have  it  understood,  that  we  do  not  confine 
ourselves  to  the  use  of  ship's  hearths  constructed  as  represented  in  the 
drawing,  as  other  arrangements  will  answer ;  but  we  prefer  at  all  times 
to  have  a  separate  boiler  for  the  purpose  of  producing  steam,  and  not 
to  use  the  steam  from  a  boiler  at  tne  same  time  in  use  for  cooking. 

**  And  we  do  hereby  declare,  that  our  invention  consists : — 

"  First,  in  applying  a  condenser  in  the  manner  shown  in  fies.  1,  and  2, 
such  condenser  having  an  inlet  and  an  outlet  pipe  placed  below  the 
.water  mark  as  above  described ;  and, 

"  Secondly,  we  claim  the  placing  of  a  pipe  or  pipes,  whether  round  or 
otherwise  formed,  on  the  outside  of  a  ship  or  vessel ;  such  pipe  or  pipes 
passing  below  the  water  line,  and  thus  forming  a  condenser  for  the 
steam  or  vapour  from  a  boiler,  for  the  purpose  of  converting  sea  or 
other  impure  water  into  fresh  or  pure  water,  and  suitable  as  such  to 
cooking  and  other  purposes. — In  witness,  &c. 

"  Thomas  Westrup, 
**  William  Gibbins." 
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publicly  or  generally .  known  or  used,  and  therefore  the 
petitioner  asked  to  have  the  patent  confirmed  for  the  whole 
invention. 

Mr.  Rotch. — My  Lords,  I  appear  for  the  assignee 
of  the  patent  in  this  case,  the  patentees  being  Messrs. 
Westrup  and  Gibbins,  who  have  assigned  it  to  a  person 
of  the  name  of  Wells.  And  this  petition  is  presented 
under  the  second  clause  of  the  Act  for  the  purpose  of 
confirming  these  letters  patent,  notwithstanding  part  of 
the  invention  had  been  known  befor^  The  invention  is 
an  invention  for  the  purifying  of  sea  water. 

Lord  Lyndhurst — ^The  purification  of  sea  water  is  by 
no  means  new !     Do  you  mean  to  say  it  is  new  ? 

Mr.  Rotch. — Certainly  not.  We  have  the  invention 
which  we  can  put  in  operation  before  your  Lordships,  but 
it  is  not  necessary. 

A  bottle  of  purified  water  was  produced  and  handed  to 
their  Lordships. 

Lord  Lyndhurst. — This  may  have  come  from  the  next 
pump  for  anything  that  we  know  to  the  contrary. 

Mr.  Rotch. — The  patent,  as  your  Lordships  will  sup- 
pose, is  not  for  the  mere  distillation  of  sea  water ;  that 
was  perfectly  well  known  before ;  but  it  is  for  the  particu- 
lar mode  which  is  adopted,  particularly  the  refrigerator. 
The  patentees  would  never  have  supposed  that  their  patent 
needed  confirmation  at  all  if  it  had  not  been  for  certain 
singular  proceedings  which  have  taken  place  with  a  com- 
pany. The  patentee  engaged  with  that  company  to  carry 
on  this  process  of  purifying  sea  water,  and  shortly  after- 
wards, in  a  manner  which  I  need  not  go  further  into 
now,  a  portion  of  the  directors  of  this  company  took  up 
another  man*s  patent ;  there  was  a  schism  amongst  them, 
and  each  party  strove  to  bring  forward  their  own  man ; 
this  other  man  having  another  invention  to  purify  sea 
water,  a  portion  of  the  company,  or  of  the  directors, 
thought  his  would  be  better,  and  in  their  zeal  to  prevent 
the  company  from  purchasing  the  patent  of  Mr.  Wells, 
and  concluding  with  him,  they  discovered  an  old  book  in 
which  something  was  said  which,  they  say,  interferes 
with  this  patent,  and  renders  it  good  for  nothing. 

Lwd  Lyndhurst. — You  have  not  stated  what  part  it 
is,  is  it  the  pipe  going  through  the  side  of  the  vessel  into 
the  sea,  and  then  back  again  into  the  vessel ; — ^is  that  the 
old  part? 
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Mr.  Rotch. — That  is  a  part  which  has  been  known 
before.  I  should  explain  in  the  first  instance,  what  is  the 
nature  of  Mr.  Wells'  patent.     We  are  the  assignees. 

Lord  Lffndhurst. — The  condensation  is  the  only  point. 

Mr.  Hatch. — ^And  that  is  all  we  claim.  This  is  sup- 
posed to  represent  the  outside  of  a  vessel  {holding  up  a 
nuidel)^  and  the  water  we  will  suppose  comes  up  to  here ; 
here  is  a  hole,  and  then  another  here ;  this  hole  commu- 
nicates with  the  vessel,  which  holds  the  water,  in  which 
the  worm  is  which  comes  from  the  still. 

Lord  Ijyndhursi. — Does  any  body  oppose  this  ? 

Sir  Frederick  Pollock. — Oh,  yes,  my  Lord  !  I  appear  to 
oppose  this  application. 

Lord  Lyndhurst  (to  Sir  Frederick  PoUock). — Do  you 
oppose  it  on  the  ground  that  the  whole  is  bad  ? 

Sir  Frederick  PoUock. — No,  on  the  ground  that  part  is 
old ;  and  that,  instead  of  coming  here — 

Lord  Lyndhurst. — You  say  there  are  two  clauses  in 
this  Act. 

Sir  Frederick  Pollock. — If  they  claim  what  they  ought 
not  to  claim,  they  are  to  go  to  the  Attorney-General,  and 
ask  for  a  disclaimer,  and  then  the  patent  becomes  good, 
provided  that  is  good  which  is  new.  Instead  of  that,  they 
come  here  for  the  confirmation  of  that  to  which  they  are 
really  not  entitled. 

Mr.  Rotch. — That  is  my  friend's  case  very  shortly 
put :  I  cannot  put  mine  so  shortly. 

Lord  Lyndhurst  (to  Mr.  Rotch). — You  must  make  out 
this  kind  of  case,  and  as  strong  as  this :  that  if  you  had 
claimed  for  that  which  is  old,  and  for  that  only,  we  should 
have  confirmed  your  patent.  You  must  make  out  a  case 
as  strong  as  that. 

Mr.  Rotch. — I  think  this  amounts  to  very  nearly  that. 

Lord  Lyndhurst. — This  Act  of  Parliament  was  not 
meant  to  apply  to  every  day  cases. 

Lord  Wynford.—  I  should  like  to  hear  the  case  where 
you  would  be  entitled  to  a  confirmation  of  a  patent  for 
that  which  was  known  before. 

Lord  Lyndhurst. — ^This  clause  was  altered  ader  the  Act 
left  the  House  of  Lords.  Now  you  would  have  a  patent 
against  the  real  inventor  if  we  confirmed  it  I  I  believe, 
when  the  clause  was  in  the  House  of  Lords,  the  right  of 
the  real  inventor  was  preserved.  Somebody  struck  it  out, 
the  Attorney-General  being  confined  by  illness. 
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Mr.  Rotch. — As  an  advocate  here  to-day,  before  your 
Lordships,  I  am  not  to  contend  for  the  expediency  of  the 
Act:,  but  the  Act  exists.  I  merely  represei^t  here  my 
client,  who  comes  forward  to  take  advantage  of  an  exist- 
ing Act  of  Parliament.  If  the  Act  is  wrong,  no  doubt  it 
will  be  altered :  we  are  now  in  the  early  stage  of  its  work- 
ing, and  I  must  say,  if  ever  there  be  a  case  which  will 
apply,  this  really  is  one. 

The  Attorney-General. — ^There  must  have  been  some 
indisposition  in  the  law  Lords,  in  the  House  of  Lords, 
when  the  amendments  went  back,  and  were  approved  of 
by  their  Lordships. 

Lord  LyndhursL — I  presume  they  relied  very  much  on 
the  accuracy  of  the  other  House  of  rarliament.  I  was  not 
one  of  the  conference. 

Lord  Wynford. — What  is  the  proportion  of  the  new 
and  the  old  in  this  patent  ? 

Mr.  Rotch. — Almost  the  whole.  And  I  think  I  shall 
be  able  to  show  your  Lordships,  when  we  have  done  the 
discussion  on  the  merits, — I  think  I  shall  be  able,  when 
I  come  to  my  own  case,  to  convince  your  Lordships  this 
is  exactly  one  of  those  cases  intended  to  be  remedied  by 
the  Act. 

Lord  Lyndhurst. — You  had  better  go  on. 

Mr.  Rotch. — The  whole  of  the  patent  being  new,  except 
one  small  connecting  link,  which  certainly  is  old,  and  I 
am  obliged  to  say  so ;  but  in  order  to  avail  myself  of  my 
invention,  I  must  make  use  of  that  connecting  link — that 
trifle  which  these  parties  opposing  the  patent  are  going 
to  bring  forward. 

7%e  Rt.  Hon.  SSt  Thomas  Erskine. — You  say,  although 
it  was  old  it  was  not  generally  used,  and  the  inventor  of 
the  rest  did  not  know  that  fact. 

Mr.  Rotch, — That  is  distinctly  sworn,  and  the  connect- 
ing link  which  is  made  use  of  in  the  former  patent  I  am 
obliged  to  make  use  of  in  this.  This  is  one  of  those 
species  of  cases  where  parties  take  advantage  of  a  thing 
which  they  do  not  mean  to  claim  as  part  of  their  patent, 
and  which  they  introduce  as  a  pipe  leading  from  one 
engine  to  another. — I  must  have  the  same,  and  therefore 
they  say  this  is  old. 

Lord  Wynford. — But  the  old  part  is  claimed  in  your 
patent  ? 

Lord  Lyndhurst. — I  suppose  sea  water  has  always  been 
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distilled  in  the  way  all  other  things  have  been  distilled, 
namely,  by  evaporation  and  condensation. 

Mr,  Rotch. — Yes, 

Lord  Lyndhurst. — Your  invention  consists  of  a  par- 
ticular Diode  of  doing  that,  namely,  by  water  coming 
in  from  the  sea,  ascending  and  going  out  to  the  sea  again, 
go  as  to  have  a  continual  circulation  of  cold  water. 

Mr,  Rotch. — Yes. 

Lord  Lyndhtirst. — ^The  second  part  of  the  patent  is, 
the  pipe  goes  out  at  the  side  of  the  vessel — it  comes  in  at 
H  lower  point,  and  comes  always  in  contact  with  the  cold 
gea-water,  does  it  not  ? 

Mr,  Rotch, — It  does  do  so  ;  but  that  is  no  part  of  the 
patent. 

Lord  Li/ndhurst, — Yes,  that  is  the  second  part  of  your 
patent ;  it  is  another  mode  of  condensing,  that  is  all. 

Mr.  Rotch, — No,  my  Lord.  And  I  should  observe 
this  is  the  side  of  the  vessel  immersed  in  water  above 
both  these  holes — the  cold  water  can  get  into  both  these 
holes — it  falls  into  this  tub  containing  the  worm,  and 
the  tub  and  the  water  in  it  is  wholly  independent  of  the 
worm ;  the  worm  contains  the  steam  which,  condensed, 
becomes  the  water,  and  then  the  steam  from  the  sea- 
water,  being  condensed  in  this  worm,  is  the  purified  water. 

Sir  Frederick  Pollock. — Perhaps  you  will  allow  me  to 
hand  up  to  your  Lordships  the  drawing,  or  a  copy  of  it, 
from  the  Patent  Office, 

The  Rt.  Hon.  Sir  Thomas  Erskine. — We  have  copies. 

Lord  Lyndhurst. — As  I  understand,  this  is  the  part 
that  is  old.  (Referring  to  a  portion  on  the  drawing  where 
a  single  pipe  from  the  boiler  passed  over  the  bow  of  the 
vessel  under  the  water  and  again  into  the  vessel.) 

Mr,  Rotch, — That  is  a  connecting  pipe. 

Lord  Lyndhurst. — I  thought  the  steam  came  down 
this  pipe,  and  was  condensed  in  consequence  of  its 
perpetually  coming  in  contact  with  the  sea.  The  steam 
comes  down  and  being  constantly  in  contact  with  the  sea 
it  is  condensed — what  can  be  more  simple  than  that? 
(To  Sir  Frederick  Pollock)  You  have  not  a  patent  for 
that,  have  you  ? 

Sir  Frederick  Pollock, — No,  my  Lord. 

Lord  Lyndhurst. — The  other  mode,  constituting  the 
first  claim,  is  very  ingenious ;  it  is  similar  to  the  ordinary 
application  of  circulating  hot  water  to  heat  rooms. 

VOL.    If.  Q 
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Mr.  Rotch. — That  part  of  the  patent  which  causes 
circulation  by  natural  principles  is  new,  but  they  say  that 
the  pipe  over  the  bow  is  old.  Now  the  only  knowledge 
we  have  of  this  pipe  over  the  bow 

Lard  L^fidhursL — Hand  in  your  original  affidavit, 
stating  you  did  not  know  of  this. 

Mr.  Botch. — We  find  in  a  book  published  in  1670, 
which  those  who  are  now  contesting  this  patent  refer  us 
to  as  a  proof  it  was  invented  at  that  time, — we  find  a 
letter  from  a  learned  French  gentleman,  concerning  the 
way  of  making  sea-water  sweet — this  book  is  called 
**  Philosophical  Transactions."  But  there  is  nothing  in 
that  which  leads  one  to  suppose  that  tliere  was  a  pipe 
over  the  bow. 

The  Rt.  Hon.  Sir  Thomas  Erskine. — The  pipe  having 
passed  out  of  the  ship,  how  would  the  water  come  in  again 
if  there  was  not  a  pipe  into  the  ship  ? 

Mr.  Rotch. — By  letting  the  pipe  pass  through  a  vessel 
of  water  instead. 

Lord  LyndhursL — Is  not  that  the  same  thing  as  the 
worm  ?     The  worm  may  be  straight  or  crooked. 

Mr.  Rotch. — The  water  of  the  sea  performs  that  part, 
the  pipe  is  a  substitute  for  the  worm.  He  may  claim  it 
for  the  worm. 

Lord  Wynford.—  Why  do  you  not  disclaim  the  second 
part  of  the  patent  ?  If  you  give  up  that  there  is  an  end 
of  the  case,  they  wont  resist  that ;  you  want  to  get  a  con- 
firmation of  a  patent  for  that  which  you  admit  is  not  new. 
I  remember,  and  my  Noble  Friend  opposite  remembers, 
the  case  where  a  man  was  deprived  of  a  most  valuable 
patent  because  there  happened  to  be  an  old  printed  book 
where  the  same  thing  was  described. 

Mr.  Rotch. — ^Then  what  is  the  use  of  the  Act  of 
Parliament?  I  thought  this  Act  of  Parliament's 
object  was,  that  the  patentee  should  not  be  affected 
by  a  person  having  merely  suggested  a  thing  might 
be  done,  without  ever  bringing  it  into  use,  or  shew- 
ing the  exact  mode  in  which  it  might  be  done.  It 
is  merely  a  general  idea,  that  no  workman  could  set  to 
work  and  make  this;  every  one  would  make  it  in  a 
different  way. 

Lord  Lyndhnrst. — Have  not  the  public  a  right  to 
that  ? 

Mr.  Botch. — I   think  not  under   this  Act;   in  every 
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country  almost  but  this,  the  nonuser  of  a  patent  makes  it 
fail ;  there  i§  a  clause  generally  saying,  unless  the  patent 
be  used  within  two  or  three  years  the  patent  granted  shall 
be  void ;  that  is,  the  public  shall  have  the  use  of  the 
thing.  In  the  book  called  the  *'  Age  of  Inventions,"  you 
will  hardly  find  anything  that  is  not  glanced  at  in  some 
way  or  other.     The  object  of  this  was,  if  the  thing  is  not 

fut  into  use  ;  if  it  shall  be  made  appear  to  his  Majesty's 
rivy  Council,  and  they  shall  be  satisfied  such  patentee 
believed  himself  to  be  the  first  and  original  inventor, 
that  a  person  may  not  come  and  say,  ^'  I  shall  shut  my 
eyes  against  every  thing  that  has  been  done  before.'* 
Those  words  were  put  in  expressly  to  prevent  that  being 
done. 

JUfrd  Lyndhurst. — Is  this  your  only  afiidavit,  the 
affidavit  of  Mr.  William  Gibbins  ? 

Mr.  Rotch, — Yes. 

I^ord  Lyndhurst — I  can  hardly  think  that  affidavit 
sufficient,  you  do  not  point  to  this  with  sufficient  pre- 
cision in  your  affidavit 

Mr.  Rotch, — I  have  him  here  to  be  examined. 

Sir  Frederick  Pollock. — If  my  friend  will  excuse  me,  I 
have  in  my  hand  precise  copies  of  two  specifications,  one 
of  the  year  1806,  and  the  other  of  the  year  1809,  enrolled 
in  the  ratent  Office,  which  every  subject  in  this  kingdom 
is  bound  to  know.     It  will  not  be  necessary  for  me  to 
dispute  this  on  Mr.  Hanton's  suggestion  made  in  a  book 
200  years  ago ;  but  I  call  my  friend's  attention  just  to 
these   simple   facts: — On    the    29th   of   July,    1806,    a 
patent  was  granted  to  a  person  of  the  name  of  Lamb.     I 
have  a  specification,  a  stamped  and  examined  copy,  and 
these  are  the  words  :  ^'  I,  the  said  John  Lamb,  do  declare 
that   from    frequent  experiments   since  the    1st   day   of 
January,  1803,  in  the  operation  of  the  aforesaid  machine 
or   machinery,    at   sea  and   on    land,    the  great   utility 
consisteth  in  confining  the  whole  of   the  heat,   arising 
from  the  fuel  consumed,  to  the  purposes  of  cooking,  and 
also  to  extract  fresh  water  from  salt  water  for  the  ship's 
use,  the  consumption  of  fuel  will  be  lessened  and  a  greater 
effect  produced  than  in  the  usual  mode,  whether  the  con- 
densation  be   in   a   vessel  of  the  kind   or   shape  above 
mentioned'^ — 

Lord  Lyndhurst, — What  is  that  above  mentioned  ? 
Sir  Frederick  Pollock. — That  is  not  so  material,  "or 

Q  2 


228  carpmael's  reports 

by  passing  along  in  pipes  or  tubes,  in  trunks  filled  with 
cold  sea-water  or  in  part  under  the  surface  of  the  sea,  I 
consider  it  as  my  improvement  or  invention,  and  on  the 
principles  1  have  here  adopted/* 

Lord  Lyndhurst. — ^That  is  in  1806. 

i^fV  Frederick  Pollock. — Yes,  my  Lord,  and  in  1809,  a 
gentleman  better  known  for  his  talent  in  the  law  than 
his  connexion  with  these  sort  of  improvements,  Mr.  John 
Frederick  Archbold,  who  has  published  the  practice  of 
such  Courts,  and  some  other  books  on  evidence, — he 
took  out  a  patent  in  1809,  for  the  invention  or  method  of 
converting  salt  or  sea  water  into  fresh  water,  both  on 
land  and  on  board  of  ship  at  sea,  and  there  are  these 
words  in  his  speciBcation  :  '^  for  the  purpose  of  con- 
densing on  board  of  ship,  the  tube  containing  the  steam 
to  be  condensed  may  pass  through  the  ship,  and  along 
any  part  of  the  outside  of  it  which  lies  immediately  in 
the  water,  and  again  entering  the  ship  it  discharges  the 
condensed  matter  into  any  vessel  which  may  be  designed 
for  its  reception."  We  say  these  two  cases  are  precisely 
this  patent  now  sought  to  be  confirmed.  It  is  very  hard 
if  after  this  patent  of  1806,  and  this  of  1809,  they  can 
come  here 

Lord  Lyndhnrst. — I  do  not  think  this  clause  of  the 
Act  was  ever  intended  to  apply  to  the  case  where  the 
patentees  choose  to  shut  their  eyes,  and  when  they  might 
have  gone  to  the  Patent  Office  and  seen  this  at  once. 

Mr,  Rotch. — If  your  Lordship  will  allow  me  to  com- 
plete my  case.  I  did  not  know  how  I  should  be  able  to 
prove  the  identity  of  the  two  inventions — my  friend  has 
now  relieved  me  from  it.  If  I  fail  to  show  the  case 
stated  by  my  friend  is  that  which  entitles  me,  and  is  the 
only  one  which  could  entitle  me  to  the  benefit  of  this 
Act,  I  cannot  stand  before  your  Lordships.  If  your 
Lordships  will  allow  me  to  submit  my  view  of  the 
meaning  and  intent  of  the  Act  which,  I  understand,  is 
passed  for  the  express  purpose  of  meeting  this  very  case. 
In  the  first  place  it  must  be  admitted  they  were  old. 

Lord  Lyndhurst, — The  Act  never  could  be  intended  to 
apply  to  a  case  of  this  description,  as  it  strikes  me — 
where  A  takes  out  a  patent  for  the  same  thing — not 
knowing  of  the  former  patent,  that  the  subsequent 
patentee  has  a  right  to  come  to  the  Court  to  apply  to  have 
the  exclusive  benefit  of  the  invention  adversely  to  the 
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rights  and  interests  of  the  former  patentee.     This  must 
have  meant  to  apply  to  a  very  different  case. 

Mir.  Rotch. — Suppose  that  both  parties  are  going  to 
work  the  patent ;  but  if  it  is  thirty  years  ago,  and  those 
parties  are  not  going  to  carry  it  into  practice — then  what 
is  the  meaning  of  the  words  in  this  Act  ?  The  Act  of 
Parliament  says,  and  perhaps  your  Lordship  will  favour 
me,  as  this  is  a  new  practice  altogether  here,  by  allowing 
nie  to  read  the  clause,  and  commenting  on  it  as  I  go  along; 
the  clause  is,  '^  And  be  it  enacted,  any  person,  a  patentee, 
or  his  assigns,  who  shall  discover  " — 

TA)rd  Lyndhurst, — You  are  aware  it  is  discretionary 
with  us,  particularly  when  you  have  another  remedy; 
you  may  apply  to  the  Attorney-General  for  a  dis- 
claimer. 

Mr,  Rotch, — If  this  remedy  is  open,  I  would  rather 
adopt  it.  Really  it  is  important  to  know  how  far  this  Act 
is  to  be  entertained.  The  Act  of  Parliament  is  this — I 
wish  to  call  the  attention  of  your  Lordships  to  one  or  two 
words  of  the  clause, — "  that  if  the  patentee  or  his  assigns 
shall  discover  that  some  other  person  had,  unknown  to 
such  patentee,  invented  or  used  the  same,  or  some  part 
thereof,  before  the  date  of  such  letters  patent,  it  shall  and 
may  be  lawful  for  such  patentee,  or  his  assigns^  to 
petition  his  Majesty  in  Council,  to  confirm  the  said  letters 
patent,  or  to  grant  new  letters  patent,  the  matter  of 
which  petition  shall  be  heard  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  such  Committee,  upon 
examining  the  said  matter,  and  being  satisfied  that  such 
patentee  believed  himself  to  be  the  first  and  original 
inventor."  That  is  the  first  condition ;  '*  and  being 
satisfied  that  such  invention,  or  part  thereof,  had  not  been 
publicly  or  generally  used  before  the  date  of  such  first 
letters  patent,  may  report  to  His  Majesty"  so  and  so.  if 
the  Act  of  Parliament  had  said,  and  *^  not  been  publicly  and 
generally  known,"  then  the  whole  of  my  argument  would 
have  fallen  to  the  ground,  but  the  Act  of  Parliament 
avoids  that,  for  the  special  purpose,  as  I  believe. 

Lard  Lyndhurst, — You  are  joint  patentees,  and  one  of 
the  patentees  is  dead ;  the  patentee,  who  is  alive,  makes 
an  affidavit :  how  are  we  to  be  satisfied  the  patentee  who 
18  dead,  had  not  seen  this  very  specification  ? 

Mr.  Rotch, — That  is  another  point.  It  may  be  a  point 
of  diflSculty;    ^' being    satisfied    that    such    a    patentee 


230  carpmael's  reports 

believed  himself  to  be  the  first  aud  original  inventor,  and 
being  satisfied  that  such  invention,  or  part  thereof,  had 
not  been  publicly  or  generally  used."  I  believe  it  is  this: 
I  am  sure  some  of  the  cases  have  shewn  constantly  that 
patentees  are  for  ever  liable  to  this ;  when  they  bring  an 
action  for  the  infringement  of  their  patent,  if  it  is  a  North 
of  England  patent,  some  man  from  the  West  of  England 
springs  up  and  says,  '^  I  have  done  thb  before.'*  It  is 
to  provide  against  that  surprise  to  patentees,  persons 
coming  forward  and  swearing,  *^  I  have  done  the  same 
thing  before ;  ** — it  is  to  prevent  that,  and  if  the  thing 
has  not  been  used  by  the  public^  the  public  have  no 
injury  from  a  patent  being  granted.  If  a  man  invents 
a  thing,  and  he  cannot  use  it,  and  never  avails  himself  of 
it,  and  the  public  do  not  know  it,  I  apprehend  this 
clause  was  to  provide  against  that  case,  as  the  words 
of  the  Act  are,  they  must  be  publicly  and  generally  used. 

Lord  Wynfurd. — Does  your  aflBdavit  state  he  did  not 
know  it  ? 

Lord  Lyndhurst. — The  affidavit  is  the  most  general 
affidavit  that  can  be.  The  affidavit  ought  to  have  been 
pointed  to  this  part  of  the  patent; — the  affidavit  is  an 
echo  of  the  original  one,  that  they  believed  themselves  the 
original  inventors. 

Mr.  Jtotch. — I  iiave  one  of  the  original  inventors  here. 
These  papers  were  put  into  my  hand  this  morning  only. 
I  felt  directly  this  affidavit  was  not  sufficiently  strong  and 
I  have  required  the  attendance  of  the  parties ;  one  is  dead, 
the  other  party  is  here.  I  meant  to  examine  him  vivd 
voce  to  that  point. 

Lord  Wynford. — An  affidavit  is  produced  which  is 
insufficient.  The  Court  intimate  they  are  not  satisfied 
with  that.  I  do  not  mean  to  make  the  observation  as  to 
that  particular  gentleman :  we  must  be  guided  by  general 
rules;  but  any  party  might  come  and  supply  a  fact  that 
presses  on  the  Court. 

Mr.  Rotch. — ^That  would  be  extremely  dangerous,  and 
an  improper  practice. 

Lord  Wynj'ord. — I  apprehend  the  object  of  this  clause 
is,  that  if  there  are  any  very  minute  portions  which  have 
been  used,  and  he  swears  that  he  did  not  know  it,  a  very 
trifling  thing,  amounting  to  nothing,  in  that  case  the 
Court  may  confirm  it. 

Lord  LyndhursL — This  is  a  case  in  which  the  Act  of 
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Parliament  leaves  a  discretion  in  the  Judicial  Committee, 
and  I  think  it  is  impossible  for  us,  sitting  and  hearing 
this  case  to  say  it  is  a  case  in  which  we  ought  to  exercise 
that  discretion  to  advise  the  Crown  to  confirm  the 
patent.  You  have  your  remedy;  you  may  disclaim  it, 
if  the  Attorney-General  thinks  proper  to  give  you  relief. 
The  Attorney-General  may  be  applied  to  for  that  pur- 
pose. 

Lord  Wynford. — ^That,  perhaps,  might  be  a  ground  for 
coming  again,  if  you  were  dissatisfied  with  that;  you 
would  come  and  say,  *^  Confirm  the  patent,  1  cannot 
have  relief  under  the  other  branch  of  the  Act  of  Parlia- 
ment." 

Mr,  Rotch. — I  see  nothing  in  the  Act  which  drives  us 
to  go  and  seek  a  remedy  which  we  do  not  like. 

iff/rd  Lyndhurst. — It  is  very  difficult  to  lay  down  any 
precise  or  general  rule  to  govern  our  discretion  in  a 
case  of  this  description.  I  think  we  should  not  be  justi- 
fied in  recommending  the  Crown  in  this  case. 

Sir  Frederick  Pollock. —  Under  the  16th  section^ 
which  authorizes  your  Lordships  to  sit  in  these  cases, 
the  costs  of  the  application  are  in  the  power  of  the  Court. 
We  are  brought  here  to  prevent  the  confirmation  of  a 
patent 

Lfrrd  LyndhursL — You  do  not  represent  any  person 
having  a  patent 

Sir  Frederick  Pollock. — We  shew  there  was  Mr.  Arch- 
bold*s  patent,  and  Dr.  Lamb's  before  this,  and  the  public 
were  actually  put  in  possession  of  these,  as  much  as  if  it 
was  an  Act  of  Parliament.  The  subjects  of  this  realm 
are  bound  to  know  of  these  patents. 

Lord  Wynford. — In  what  character  do  you  come  ? 

Sir  Frederick  Pollock. — We  have  filed  our  objections. 

Lord  IVynford* — You  come,  having  used  the  patent  ? 

Sir  Frederick  Pollock. — We  come  here,  having  an 
interest  in  the  patent.  We  have  an  interest  in  some 
other  patent  which  would  be  interfered  with.  My  Lords,, 
my  ground  is  this, — that  every  body  is  bound  to  know  the 
specifications  that  are  enrolled  at  the  Patent  Ofiice,  they 
are  as  much  matters  of  record,  and  to  be  as  much  treated, 
and  known  as  Acts  of  Parliament,  and  we  have  filed  our 
objections,  which  objections  having  been  read,  they  still 
come  here. 

Lord  Lyndhurst. — I  have  read  your  objections,  and  if 
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after  that  they  choose  to  come,  it  is  for  them  to  take  the 
consequences.  My  opinion  on  the  subject  of  costs  is  this, 
if  a  party  entitled  to  oppose  does  come  and  oppose,  and  op- 
poses successfully,  he  ought  to  ha^^e  his  costs  ;  if  we  do  not 
give  costs  we  shall  discourage  persons  coming  to  protect 
the  interests  of  the  public.  We  have  the  power  to  give 
costs  in  any  matter  referred  to  us,  and  sitting  here  as  a 
Judicial  Committee,  we  can  give  costs  under  the  general 
Act— not  under  the  patent  Act — it  was  not  necessary. 

Mr.  Rotch, — On  the  subject  of  costs,  my  Lords,  I  hope 
your  Lordships  will  allow  me  to  go  into  the  particular 
situation  of  these  parties,  because  the  parties  who  are 
appearing  now  are  three  out  of  six  Directors  who,  having 

agreed  with  Mr.  Wells  to  take  his  patent 

Ijord  Lyndhurst, — Have  we  any  affidavit  of  all  this  ? 
Mr,  Rotch. — I  want  to  call  witnesses,  they  are  here,  the 
Directors  themselves  are  here  to  say  the  Company  are 
averse  to  the  proceedings  of  these  three  Directors  who  are 
opposing  it. 

Lord  Lyndhurst,  —  We  cannot  allow  evidence  after 
the  close  of  the  case  as  to  costs,  we  do  not  allow  evidence 
to  be  heard  as  to  costs  when  the  case  is  over,  you  know. 

Lord  Wynford. — Here  you  have  the  objections,  and 
you  knew  the  objections. 

Mr.  Rotch,  —  The  objections  are  merely  as  to  the 
novelty.  Unless  it  was  proved  to  be  old  we  could  not 
come  here  at  all. 

The  Rt.  Hon.  Sir  Thomas  Erskine. — It  is  not  merely 
as  to  the  novelty,  but  it  is  to  notoriety. 
Mr.  Rotch. — They  have  not  proved  that. 
The  Rt.  Hon.  Sir  Thomas   Erskine. — I  consider  the 
two  patents  as  proof  of  that. 

Mr.  Rotch, — They  have  stated  the  thing  to  be  publicly 
used. 

The  Rt.  Hon.  Sir  Thomas  Erskine. — Notoriety  and 
publicly  used  are  two  different  things;  was  publicly 
known. 

Mr.  Rotch. — The  second  objection  is,  because  a  patent 
was  granted  for  an  invention  substantially  the  same  thirty 
years  ago,  and  was  generally  used  in  England,  and  of 
that  they  have  given  no  evidence;  if  they  fail   in  their 

plea,  surely  the  costs 

Lord  Lyndhurst.--One  of  their  objections  is,  •*  be- 
cause a  patent  was  granted  for  an  invention  substantially 
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the  same  about  thirty  yean  since/'  It  points  your  atten- 
tion to  a  patent  having  been  obtained ;  you,  by  searching 
at  the  Patent  Office,  could  have  got  a  copy  of  that  patent, 
and  at  the  time  you  took  out  your  own  patent;  you  cannot 
avail  yourself  of  your  own  supineness.  There,  again,  is 
the  objection  :  'Uhe  principal  part  of  the  said  invention  of 
the  said  Thomas  Westrup  and  William  Gibbins,  videlicet^ 
that  which  is  secondly  claimed  in  the  specification,  signed 
by  the  said  Thomas  Westrup,  had  been  discovered  more 
than  100  years  before,  and  had  been  published  in  several 
books/' 

Mr,  Rotch, — They  do  not  show  that,  they  do  show  the 
use  of  it 

Lord  fFynford, — You  yourself  read  from  the  book. 

Lord  LyndhursU—l  think  you  might  have  found  out 
the  patent;  there  were  two  patents.  It  is  an  experi- 
ment. 

Mr.  Rotch. — Do  you  call  it  an  experiment  ? 

Lord  LyndhursL — I  do  indeed. 

Mr,  Rotch. — The  Act  was  an  experiment. 

Lord  Lyndhurst, — ^This  was  an  experiment  to  see  how 
far  the  Courts  will  go.  I  know  the  Noble  and  Learned 
Jjord,  who  was  the  patron  of  this  Act,  and  under  whose 
particular  direction  it  was  drawn,  never  meant  that  a 
loose  construction  should  be  given  to  it ;  to  bring  a  case 
within  the  Act  so  as  to  justify  the  interposition  of  the 
Judicial  Committee,  he  always  considered  you  must  make 
out  some  especial  and  strong  case. 

The  petition  must  be  dismissed  with  costs. 


CROFTS  V,  PEACH  AND  ANOTHER. 

In  the  Court  of  Common  PleaSf  before  Lord  Chief  Jus/ice  Timial, 
Mr.  Juitice  Park,  Mr,  Justice  Vaughan^  and  Mr,  Jusdre 
BosanqueL — Easter  Term,  1836. 

An  action  has  been  brought  by  the  plaintiff  against 
the  defendants  for  infringing  his  patent,  for  means  of 
making  lace  by  machinery.  Mr.  fTighiman,  on  behalf 
of  the  defendants,  applied  to  the  Court  to  direct  the 
plaintiff  to  produce  and  hand  over  to  the  defendants 
specimens  of  lace  made  by  the  plaintiff's  machinery.  The 
reasons  given  for  this  application  were  that  the  plaintiff's 
speciBcation  had  only  been  enrolled  a  few  months,  and  the 
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manufacture  according  thereto  was  not  known  on  the 
market,  and  the  defendants  were  desirous  of  showing, 
amongst  other  things,  that  the  invention  was  not  new, 
to  do  this  it  was  necessary  to  have  specimens  of  the 
plaintiff ^s  manufacture  for  the  defendants'  witnesses  to 
examine,  and  it  was  also  desirable  that  the  defendants' 
witnesses  should  compare  the  manufacture  claimed  by  the 
plaintiff  under  his  patent,  with  the  lace  made  and  sold  by 
the  defendants,  in  order  to  ascertain  whether  the  manu- 
factures were  the  same. 

Lord  Chief  Justice  Tindal. — The  effect  of  this 
application  is  to  ascertain  the  evidence  which  the  plaintiff 
will  produce  at  the  trial.  The  defendants  may  plead  that 
the  invention  is  not  new,  if  that  be  the  fact.  The 
specification  gives  the  necessary  information. 

The  other  Judges  concurred. 

Rule  refused. 


EX-PARTE  PERRING. 

In  the  Court  of  King^s  Bench f  before  Lord  Chief  Justice  DenmaUf  Mr. 
Justice  Littledale,  Mr,  Justice  Patteson,  and  Mr.  Justice  CoU- 
ridge. — May  5,  1836. 

Letters  patent  were  granted  to  Mr.  Perring  on  the 
6th  October,  1830,  for  the  manufacture  of  anchors 
according  to  an  invention  made  by  him.  The  letters 
patent  contained  the  usual  clause  for  controlling  the 
manner  in  which  His  Majesty's  service  should  be  supplied, 
which  is  as  follows: — 

^^  And  also  if  the  said  Richard  Perring,  his  executors, 
administrators,  or  assigns,  shall  not  supply,  or  cause  to 
be  supplied  for  Our  Service,  all  such  articles  of  the  said 
invention  as  he  or  they  shall  be  required  to  supply  in 
such  manner,  at  such  times,  and  at  and  upon  such 
reasonable  prices  and  terms  as  shall  be  settled  for  that 
purpose  by  the  Commissioners  for  executing  the  office  of 
our  High  Admiral  of  our  United  Kingdom  of  Great 
Britain  and  Ireland,  or  by  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral  of  our  United 
Kingdom  of  Great  Britain  and  Ireland,  that  these  our 
letters  patent,  and  all  liberties  and  advantages  what- 
soever hereby  granted,  shall  utterly  cease,  determine, 
and  become  void,  anything  hereinbefore  contained  to  the 
contrary  thereof  in  anywise  notwithstanding." 
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This  was  an  application  on  the  part  of  the  patentee  by 
Sir  W.  W.  Follettj  for  a  mandamus  commanding  the 
Lords  of  the  Treasury  to  settle  the  terms  and  prices  on 
which  His  Majesty's  service  should  be  permitted  to  use 
anchors  according  to  the  patent.  The  affidavit  in  support 
of  the  application  stated  that  the  Admiralty  had  had 
anchors  constructed  according  to  the  patent,  and  had 
refused  to  give  the  patentee  adequate  remuneration.  The 
Learned  Gentleman  contended  that  the  patent  must 
be  construed  to  impose  a  duty  on  the  Lords  of  the 
Admiralty,  and  that  they  were  not  to  use  the  invention 
without  making  an  arrangement  with  the  patentee  as 
contemplated  by  the  letters  patent. 

Lord  Chief  Justice  Denman, — It  is  clear  that  this 
application  is  not  warranted  by  the  terms  of  the  patent. 
The  defendant  has  supplied  nothing. 

Mr.  Justice  Littledale. — ^The  claim  seems  to  be  in  the 
nature  of  a  quantum  meruit  for  the  use  of  the  patent. 
We  cannot  grant  the  mandamus. 

Mr.  Justice  Patteson. — The  claim,  if  valid,  must  be 
founded  on  a  contract.  But  we  cannot  grant  a  mandamus 
to  a  public  board,  ordering  them  to  carry  a  contract  into 
effect. 

Mr.  Justice  Coleridge  concurred. — Rule  refused.* 


FEW  V.  GUPPY. 

In  the  Court  of  Chancery, — November  10,  1820. 

The  bill  originally  filed  in  the  name  of  Charles  Few, 
in  1827»  set  forth  that  letters  patent  were  granted  to 
Edward  Charles  Howard,  on  thedlst  October,  1812,  and 
other  letters  patent  on  the  20th  November,  1813,  and  also 
further  letters  patent  on  the  4th  August,  1814,  all 
relating  to  the  manufacture  and  refining  of  sugar.  The 
bill  also  set  forth  that  by  certain  deeds  between  the 
parties  therein  mentioned  the  several  letters  patent 
became  vested  in  Charles  Few,  in  trust  for  E.  C.  Howard, 
in  respect  to  two-fifth  parts  of  all  benefit  and  advantages 
produced  from  the  said  letters  patent,  and  for  T. 
Hodgson,  for  the  other  three-fifth  parts  of  all  benefit  and 

•  It  is  suggested  that  the  proper  course  would  have  been  to  have 
proceeded  against  the  users  for  infringement. —  Walker  v,  Conffreve, 
VoLi.,  p.3d6.— W.C. 
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advantages  according  to  the  terms  of  the  deed  of  trust. 
The  bill  also  set  forth  that  Samuel  Guppy^  and  Thomas 
Richard  Guppy,  in  1826,  took  the  business  of  Messrs. 
George,  sugar-refiners  of  Bristol,  who  previous  to  their 
bankruptcy,  had  been  carrying  on  their  business  by  the 
aid  of  the  patent  inventions  of  Mr.  Howard,  under 
license  from  the  said  plaintiff,  Charles  Few.  The  bill  set 
forth  various  letters  and  communications  which  had 
passed  between  the  defendants  and  the  plaintiff,  setting 
forth  that  the  defendants  were  assignees  of  the  license 
granted  to  the  Messrs.  George,  and  the  correspondence 
also  shewed  that  the  plaintiff  claimed  from  the  defendants 
patent  rent,  not  only  for  the  time  they  had  been 
conducting  the  manufacture  after  the  bankruptcy  of  the 
Messrs.  George,  but  also  for  money  due  for  working 
under  the  license  by  Messrs.  George  before  their  bank- 
ruptcy. The  bill  prayed  that  an  account  might  be  taken 
of  all  sugars  made  and  sold  under  the  license  and  of  the 
selling  prices,  and  that  the  defendants  might  be  ordered 
to  pay  over  the  profits  of  such  working,  after  making 
reasonable  deductions  for  expenses,  to  the  plaintiff;  and 
it  further  prayed  an  injunction  to  restrain  the  defendants 
from  working  according  to  such  letters  patent.  The 
answer  of  the  defendants  set  forth  that  the  patents  were 
not  good  and  valid  in  law^  and  that  no  good  and 
sufficient  specification  had  been  enrolled  according  to  the 
several  provisions  in  the  said  letters  patent,  and  as  a 
further  defence,  the  answer  set  forth  a  deed  of  assign- 
ment between  the  said  defendants  and  the  assignees  of 
Messrs.  George,  of  the  premises  and  works  of  the  said 
Messrs.  George,  under  which  the  defendants  claimed  that 
they  had  a  right  to  ask  for,  and  have  assigned  to  them, 
the  license  granted  by  the  plaintiff  to  Messrs.  George, 
and  that  having  been  advised  that  the  patents  were 
invalid,  they  had  not  heretofore  availed  themselves  of  the 
right  of  obtaining  such  assignment  of  the  said  license, 
the  defendants  admitted  that  they  had  been  working 
according  to  the  processes  and  machinery  claimed  by  the 
patents  of  E.  C.  Howard,  and  they  insisted  that  they  had 
a  right  to  do  so  without  rendering  any  account  for  the 
same.  The  answer  also  slated  that  the  defendants 
intended  to  continue  the  working,  unless  restrained 
by  injunction,  but 'submitted  that  they  had  a  right  to 
work   as  they  had  done   by  reason   of  the  invalidity  of 
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the  patents.  Exceptions  having  been  made  to  this 
answer,  the  defendants  put  in  a  further  answer,  showing 
how  much  sugar  they  had  made  according  to  the 
processes  complained  of,  and  stated  that  owing  to  the 
extent  and  complexity  of  their  business  they  could 
not  show  how  much  profit  they  had  made  on  the  sugar 
made  by  that  particular  mode  of  manufacture.  The  bill, 
which  originally  was  filed  only  in  the  name  of  Charles 
Few,  was  subsequently  amended,  and  the  persons  bene- 
ficially interested  were  made  joint  plainlifi^s  with  Mr.  Few. 
By  the  further  answer  of  the  defendants  they  stated  that 
the  inventions  were  not  fully  or  properly  specified,  and 
that  the  patents  were  invalid,  and  also  that  they  had  lately 
ceased  working  the  manufacture  according  to  the  patent ; 
at  the  same  time  claimed  to  resume  working,  if  hereafter 
they  thought  it  desirable  so  to  do ;  and  said,  as  a  further 
defence,  that  they  were  advised,  and  believed  that  each  of 
the  patents  had  been  assigned  or  were  in  trust  for  more 
^  than  five  persons,  contrary  to  the  proviso  in  each  of  the 
said  letters  patent,  and  that  the  patents  were  clearly 
rendered  invalid.  One  of  the  plaintifi^s,  Julia  Howard, 
having  been  married,  and  another  of  the  plaintifils  having 
had  another  child  born«  a  bill  of  revivor  and  supplement 
was  filed.  No  evidence  was  given  on  either  side.  The 
case  having  been  argued.  His  Honour  the  Master  of  the 
Rolls  made  a  decree  retaining  the  bill  for  three  years,  with 
liberty  for  the  plaintiff  C.  Few  to  bring  an  action  or 
actions  at  law,  against  the  defendants  Messrs.  Guppy, 
touching  the  matters  in  question.  That  the  defendants 
should  at  the  trial  of  such  action  or  actions  admit  that 
C.  Few  was  assignee  of  the  letters  patent,  and  that 
they  had  used  the  processes  purporting  to  be  claimed 
under  such  letters  patent,  and  that  the  plaintiff  C.  Few 
should  produce  at  the  trial  the  several  deeds  in  the 
pleadings  mentioned,  and  admit  the  execution  thereof. 
And  should  the  plaintiff  C.  Few  fail  to  proceed  to  trial,  the 
bill  to  stand  dismissed  with  costs,  otherwise  the  costs 
were   reserved.     Both    parties    were   to   have   liberty  to 

apply-  .     .         ^         . 

The  plaintiff  C.  Few  brought  an  action  in  the  Court  of 
King's  Bench  against  the  Messrs.  Guppy  for  unlawfully 
using  the  inventions  secured  by  the  said  letters  patent 
without  license. 

In  this  state  of  the  proceedings  the  Messrs.  Guppy  filed 
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a  bill  of  discovery  against  the  said  C.  Few,  alleging  that  if 
the  deed  of  trust,  and  assignment  were  fully  set  out  to  the 
Court,  and  a  full  discovery  made  of  the  trusts  and  matters 
contained,  it  would  show  that  the  patents  were  rendered 
void  by  the  same  being  held  in  trust  for  more  than  five 
persons,   and  the  bill  further  set  forth  that  the  said  C. 
Few^  and  also  the  said  E.  C.  Howard,  had  made  various 
other  assignments  which  divided  the  rights  and  privileges 
thereby  granted  into  and  amongst  more  than  five  persons, 
and  contrary  to  the  conditions  of  the  said  letters  patent, 
which  if  fully  brought  before  the  Court  would  show  that 
the  patents  were  bad  in  law ;  and  that  for  various  consider- 
ations and  payments  the  said  C.  Few  had  granted  various 
licenses  subject  to  various  conditions,  and  had  received 
money  therefrom  of  several  persons  exceeding  the  number 
of  five,  by  which  the  patents  and  each  of  them  were  held 
and  divided  amongst  more  than  five  persons  entitled  to 
divide  the  interests  and  advantages  arising  from  the  said 
letters  patent  and  each  of  them,  by  which  the  said  patents 
were  rendered  void.      The  bill  prayed  that  the  said  C. 
Few  should   give    answer  and   discovery  to  all   matters 
mentioned  in  the  bill,  and  a  schedule  of  all  grants  and 
deeds,  and  all  letters  and  papers  relating  thereto,  which  the 
said  Messrs.  Guppy  contended  would  be  a  full  and  com- 
plete answer  and  defence  to  the  proceedings  taken  against 
them  by  the  said  C.  Few,  and  that  without  such  answer, 
deeds,  and   documents,  the  said  Messrs.  Guppy  would  be 
unable  to  make  a  defence.     The  bill  also  prayed  that  all 
books  and  accounts  and  memoranda,  in  any  way  relating 
to  the  said  letters  patent,  should  be  set  out  and  disclosed  or 
scheduled.    The  answer  of  the  said  C.  Few  set  out  at  length 
the  deeds  of  assignment  and  trust,  dated, 26th  September, 
1816,  and  30th  May,  1822.     The  moneys  to  be  received 
by  the  Duke  of  Norfolk,  the  Earl  of  Surrey,  and  James 
Weld,  should  be  held  by  those.    The  answer  denied  that 
the  deeds  were  contrary  to  the  said  letters  patent,  and 
denied  that  the  said  C.  Few  or  the  said  E.  C.  Howard 
had  made  any  assignment  or  transfer,  to  the  knowledge  or 
belief  of  the  said  C.  Few,  which  was  in  any  way  contrary 
to  the  meaning  and  intent  of  the  said  letters  patent;  and 
that  the  said  letters  patent  were  not  held  by  more  than 
five  persons,  and  that  no  trusts  had  been  declared  other 
than  by  the  deeds  and  assignments  set  out  in  the  answer ; 
and  the  answer  submitted  whether  the  patents  were  held 
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in  trust  for  more  than  five  persons.  The  said  C.  Few 
admitted  that  he  had  granted  several  licenses  in  writing 
to  various  persons  to  use  the  inventions  secured  by  the 
said  letters  patent,  such  license  being  subject  to  certain 
conditions  and  the  schedule  contained  a  copy  of  such 
licenses.  The  answer  admitted  that  the  said  C.  Few  was 
in  possession  of  a  book  containing  the  names  of  all 
licensees,  and  admitted  the  possession  of  various  deeds, 
books,  and  letters,  and  memoranda,  and  entries  in  writing. 
It  admitted  that  the  letters  had  accumulated  since  1812, 
and  were  of  the  most  varied  nature,  and  related  to  various 
experiments ;  and  that  such  letters  and  entries  also  related 
to  various  matters  separate  and  distinct  from  the  inven- 
tions for  which  the  said  letters  patent  were  taken,  and  that 
for  such  reason  the  said  C.  Few  was  unable  to  set  forth  a 
true  schedule  thereof,  and  that  many  of  these  letters  and 
documents  came  into  his  and  his  partner's  hands  as  the 
solicitor  and  solicitors  of  the  parties  interested,  and  there- 
fore he  submitted  that  he  ought  not  to  be  called  on  to 
produce  such  documents  or  letters,  or  even  set  forth  a 
list  thereof.  The  answer  also  stated  that  he  was,  and  had 
at  all  times  been,  ready  and  willing  to  produce  and  admit 
the  execution  of  the  various  deeds  of  assignment,  and 
also  the  terms  and  conditions  of  the  various  licenses 
granted  under  the  said  letters  patent,  and  also  the  names 
of  all  persons  to  whom  such  licenses  were  granted.  In  a 
further  answer  the  said  C.  Few  set  out  all  account-books, 
accounts,  letters,  copies,  and  extracts  of  entries. 

A  motion  was  made  on  behalf  of  the  Messrs.  Guppy  to 
the  Vice-Chancellor  for  the  production  of  all  the  deeds 
and  documents  admitted  by  the  schedules  of  the  various 
answers  ;  no  objection  was  made  to  the  production  of  the 
deeds,  agreements,  and  licenses,  and  his  Honour  held  that 
no  other  documents  in  which  other  persons  might  be 
interested,  either  as  clients  or  cestui  que  trusts  of  Mr.  C. 
Few,  ought  to  be  produced.  Against  this  an  appeal  was 
made  to  the  Lord-Chancellor  {Lyndhurst\  and  he  directed 
that  alt  those  documents  which  related  to  the  assignments 
and  licenses  should  be  produced,  since  the  bill  only  related 
to  the  assignments  and  licenses. 

Messrs.  Guppy  prayed  that  the  original  cause  might  be 
re-heard,  because  no  directions  were  given  to  produce  at 
the  trial  any  deeds  and  documents  other  than  the  several 
deeds  and  documents  in  the  pleadings  mentioned,  and  did 
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not  secure  a  full  discovery,  and  did  not  give  the  said 
Messrs.  Guppy  leave  to  file  such  bill  or  bills  as  they  might 
be  advised  for  compelling  discovery.  The  cause  was 
re-heard,  and  several  applications  made  to  the  Court 
against  the  decision  of  the  master. 

The  Messrs.  Guppy  then  applied  to  the  Lord-Chancellor 
{Cottenham)  to  vary  his  order  with  a  view  to  direct  the 
production  of  certain  other  documents,  or  that  Messrs. 
Guppy  might  be  permitted  to  file  a  supplemental  bill  of 
discovery  against  Mr.  C.  Few,  for  the  production  of  docu- 
ments, as  they  might  be  advised,  to  aid  them  in  making  a  de- 
fence to  the  action.  On  the  hearing  of  this  motion,  bis 
Lordship  said : — It  is  quite  obvious,  that,  if  aplaintiflTcomes 
and  asks  discovery  as  to  one  particular  point,  and  obtains  all 
the  documents  relating  to  that  point,  he  cannot  have  a  dis- 
covery as  to  all  other  points  to  which  any  documents  in 
the  possession  of  the  defendant  may  happen  to  relate.  I 
entirely  agree  with  Lord  Lyndhurst^  in  thinking  that  the 
bill  of  discovery  asks  for  no  further  discovery  than  as 
respects  the  assignments  and  the  licenses.  I  think  that 
he  granted  all  the  discovery,  which,  according  to  the  frame 
of  the  bill,  could  be  given.  The  question  is  simply  upon  the 
second  part  of  the  notice  of  motion.  I  have  read  the 
bill  of  discovery,  and  I  am  of  opinion  that  it  does  not  go 
to  the  whole  issue  in  the  cause.  The  defendants  having 
filed  a  bill  for  part  of  the  discovery,  and  the  time  having 
elapsed  within  which  that  bill  could  have  been  amended, 
the  question  is  whether  they  cun  file  another  bill  of  dis- 
covery. The  first  part  of  the  motion  having  been  disposed 
of,  the  case  is  as  short  as  possible.  The  bill  having  been 
filed  by  a  patentee,  praying  the  protection  of  the  Court 
against  an  alleged  infringement  of  his  patents,  the  defend- 
ants, by  their  answers,  put  in  issue  his  title  to  the  patents, 
alleging  that  they  were  originally  invalid,  and  also  by 
subsequent  transactions  that  they  have  become  void.  The 
cause  coming  on  for  hearing,  the  Court  takes  the  course 
which  it  is  very  common  to  take,  namely,  it  retains  the 
bill  for  a  certain  period,  giving  the  plaintiff  liberty  to 
bring  an  action.  If  the  Court  had  thought  that  the 
validity  of  the  patents  was  not  in  issue,  the  decree  would 
have  compelled  the  defendants  to  admit  their  validity, 
but  the  whole  matter  being  in  issue,  the  decree  is  in  con- 
formity to  that  state  of  circumstances;  and  in  the  action, 
the  defendant  would  be  entitled  to  impeach  the  original 
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validity  of  the  patents,  and  also  to  impeach  their  continu- 
ing validity,  by  showing  that  subsequent  acts  had  made 
them  void.  It  is  quite  immaterial  to  my  present  view  of 
the  case,  whether,  after  the  Court  has  directed  or  given 
liberty  to  bring  an  action,  with  certain  directions  as  to 
the  admissions  to  be  made,  and  the  documents  to  be  pro- 
duced upon  the  trial  of  that  action,  the  defendant  can, 
without  leave  of  the  Court,  file  a  bill  for  a  discovery  in 
aid  of  the  defence  of  the  action ;  because  in  this  case, 
the  defendants  have  adopted  that  course,  and  the  objection 
has  not  been  taken  by  the  plaintiff*,  and  the  Court  has 
acted  upon  the  bill  of  discovery,  by  directing  the  produc- 
tion of  certain  documents.  The  bill  of  discovery  is  con- 
fined to  the  .alleged  forfeiture  of  the  patents  by  subsequent 
dealings.  In  the  answers  to  that  bill  the  plaintiff  dis- 
covers a  great  variety  of  documents,  some  of  which  relate 
to  subsequent  transactions,  and  some  of  which  may  or 
may  not  be  material,  but  which  the  defendants  at  law 
think  may  be  material,  with  reference  to  the  first  part  of 
their  case.  They  failed  in  obtaining  the  production  of 
the  last-mentioned  documents,  because  the  bill  is  limited 
in  its  language  tb  the  subsequent  transactions.  Lord 
Lyndhurst  refused,  and  I  think  very  properly,  to  order 
their  production ;  and  the  sole  question  is,  whether 
under  these  circumstances,  this  not  being  a  case  in  which 
the  trial  of  the  action  can  be  delayed,  this  Court  will 
compel  the  parties  to  go  to  trial  with  a  discovery  as  to 
part  only  of  the  matter  in  issue.  Mr.  Few  may  be  able 
to  state  a  case  upon  which  the  Court  will  not  compel  the 
production  of  the  documents.  The  only  question  is, 
whether  the  benefit  of  discovery  is  not  to  be  extended  to 
all  the  matters  in  issue;  and,  as  the  validity  of  the  origi- 
nal patents  is  in  issue,  whether  the  Messrs.  Guppy  are 
not  to  have  discovery  upon  the  subject  of  that  validity. 
Without,  therefore,  giving  any  opinion  as  to  whether  the 
production  of  any  of  the  documents  in  question  will  be 
ordered,  I  think  it  quite  clear  that  it  will  not  be  doing 
justice  to  these  parties  if  they  are  not  allowed  to  have 
liberty  to  file  a  supplemental  bill  for  the  discovery  of  those 
documents,  the  production  of  which  they  have  failed  to 
obtain.* 

*  The  defendants  became  bankrupt,  and  no  trial  took  place ;  the  patents, 
which  were  probably  the  most  valuable  ever  granted  by  the  Crown, 
expired  without  their  validity  being  questioned  by  others.    The  inven- 
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JUPE  V.  PRATT. 

In  the  Court  of  Exchequer,  before  Lord  Ahinger,  and  a  Special  Jury. — 

September  6,  1836. 

Mr.  R,  V.  Richards  opened  the  pleadings. 

Sir  F.  Pollock  stated  the  case  on  the  part  of  the 
plaintiff  as  follows : — May  it  please  your  Ix)rdship  and 
Gentlemen  of  the  jury,  the  plaintiff  in  this  case  is  an 
upholsterer  carrying  on  business  in  New  Bond-street, 
where  I  believe  he  has  been  settled  a  considerable 
number  of  years;  the  defendant  is  also  an  uphol- 
sterer, residing  also  in  New  Bond-street  The  plaintiff 
claims  to  be  the  inventor  of  a  new  expanding  table, 
and  he  complains  that  the  defendant  has  made  or 
imitated  that  for  which  he  obtained  a  patent,  and  you 
will  have  to  determine,  firsts  whether  in  point  of  fact 
the  plaintiff  is  the  inventor  of  a  table  which  is  new. 
Secondly,  whether  he  has  sufficintly  specified  the  mode 
in  which  that  table  may  be  made ;  and,  lastly,  whether 
the  defendant  has  imitated  or  copied  from  it,  so  as  to  bring 
him  within  the  laws  that  protect  the  patentee's  right. 
Gentlemen,  you  are  probably  aware  that  within  the  last 
ten  or  twelve  years,  there  has  revived  a  disposition  to  dine 
at  a  round  table;  and  I  believe  all  agree  who  have  partaken 
of  the  pleasure  and  the  sociality  which  may  be  enjoyed 
at  a  round  table,  where  every  body  is  at  the  head,  and 
when  you  can  communicate  very  ffeely  for  all  purposes  all 
round,  that  it  is  a  pleasanter  thing  than  a  very  long  table. 
The  mode  in  which  a  long  table  may  be  lengthened  out 
every  body  has  seen,  where  the  principle  of  the  telescope  is 
introduced  for  the  purpose  of  creating  a  space^  and  you 
put  in  as  many  intermediate  pieces  as  will  be  necessary 
to  accommodate  the  guests.  The  old  mode  by  which  a 
round  table  was  made  more  commodious  was  by  putting 
in  different  directions,  supporters,  and  then  placing  in 
different  positions,  sections,  or  portions  of  an  outer 
circle,  and  then  fastening  them  together ;  by  this  process 
a  table  which  was  originally  constructed  for  a  small  party, 

tion  consisted  principally  of  boiling  sugar  in  a  vacuum,  it  having  been 
before  proposed  to  boil  liquids  in  a  vacuum,  and  a  previoua  patent 
had  been  taken  by  Mr.  John  Barton  for  such  process.  These  patents 
of  Mr.  Howard,  therefore,  depended  for  their  validity  on  like  legal 
grounds  to  those  of  Derosne  v.  Fairrie  et  al.,  vol.  i.,  p.  664,  and  Crans 
V.  Price,  post. — ^W.  C. 
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might  be  made  to  accommodate  a  larger  number  by  adding 
in  this  manner  margins  to  the  extent  required.  These 
tables  were  much  in  use,  but  they  were  by  no  means  well 
adapted,  they  were  not  at  all  perfect;  and  Mr.  Jupe 
turned  his  attention  to  the  making  an  article  which  should 
accommodate  itself  to  the  wants  of  society,  and  should 
have  all  the  properties  of  a  good  table ;  one  that  should 
have  perfect  steadiness,  and  should  be  capable  of  being 
arranged  to  one  or  two  sizes  larger  with  great  expedition, 
convenience,  and  certainty.  [The  Learned  Gentleman, 
then,  with  the  aid  of  drawings  and  models,  described  the 
tables,  and  the  manner  of  increasing  them  to  the  required 
size,  and  which  will  be  understood  by  reference  to  the 
specification.]* 

*  The  specification  is  as  follows : — 

'<  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  Robert  Jupe,  do 
hereby  declare  the  nature  of  my  mvention,  and  the  manner  in  which 
the  same  is  to  be  performed,  are  fully  described  and  ascertained  in  and 
by  the  following  description  thereof,  reference  being  had  to  the  draw- 
higs  hereunto  annexed,  and  to  the  figures  and  letters  marked  thereon 
(that  is  to  say) : 

**  The  object  of  my  invention  or  improvement  is  so  to  construct  an 
expanding  table  that  the  sections  which  compose  the  surface  of  the 
onginal  or  unexpanded  table  may  be  caused  to  diverge  from  a  common 
centre,  so  that  the  table  may  l>e  enlarged  or  expanded  by  inserting 
leaves  or  pieces  in  the  openings  or  spaces  caused  by  the  divergence 
of  the  sections  fVom  the  common  centre. 

**  Having  thus  generally  stated  the  nature  of  the  invention,  and  the 
object  to  be  obtained,  I  would  remark  that  there  are  various  mechanical 
arrangements  by  which  the  invention  may  be  performed,  depending 
partly  on  the  taste  of  the  individual  for  whom  a  table  is  to  oe  con- 
stmcted;  I  therefore  propose  to  describe  the  different  arrangements 
of  parts  which  I  have  made  and  find  to  answer,  and  which,  from  ex- 
perience, I  can  state  will  give  full  effect  to  my  invention  or  improve- 
ment; but  my  improvement  is  applicable,  not  only  to  the  precise 
arrangements  hereinafter  shown  and  described,  but  to  various  other 
forms  of  the  si^me  table,  provided  the  property  of  expanding  the  sur* 
face  of  the  original  table,  by  causing  the  sections  to  diverge  from  a 
common  centre,  be  retained,  and  the  table  be  enlarged  or  expanded 
by  inserting  leaves  or  filling  pieces  in  the  spaces  caused  by  such 
divergence  in  the  manner  hereinafter  mentioned.  These  different 
forms  or  shapes  must  depend  on  taste,  and  so  must  also  the  details 
of  the  mechanical  arrangements  which  govern  and  retain  the  sections 
of  die  surface  of  the  table  securely  to  the  desired  positions,  and  carry 
my  improvement  into  effect. 

"  Description  of  the  Drawiiwt, 

**  Fig.  1,  shows  the  surface  of  a  table  of  eight  sections  capable  of 
being  expanded  into  a  larger  size,  as  represented  at  fig.  2 :  and 

**F\g.  3,  showi  the  same  table  stiU  fur&er  expanded,  the  filling 

R  2 
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GeDtlemen,  for  this,  a  patent  was  taken  out  by  the 
plaintiff  on  the  11th  day  of  March^  1835.    The  Uble  was 

pieces  or  leaves,  b,  b,  being  larger  than  those  in  fig.  2,  thus  causing  the 
sections,  a,  a,  of  the  original  taUe,  fig.  1,  to  be  further  diverged  in 
fig.  3  than  in  fig.  2. 

"  Fig.  4,  represents  the  surface  of  a  round  table  of  six  sections  ca- 
pable of  being  expanded,  and  forming  a  table  of  another  shape  and 
size ;  it  being,  when  expanded,  of  nearly  an  oval  figure,  as  shown  at 
fig.  5. 

"  Fig.  6,  shews  the  surface  of  an  oblong  table  of  fbur  sections^  also 
capable  of  being  expanded,  as  shown  at  fig.  7. 

"  In  the  several  figures,  a,  a,  are  the  sections  of  the  sur&ce  of  the 
original  or  an  unexpanded  table,  these  sections  being  so  arranged  that 
they  are  capable  of  diverg^g  in  radial  grooves,  or  are  controlled  to 
move  in  raaial  directions,  as  will  be  hereaiter  described. 

"  Fig.  8,  shews  the  sections,  a,  drawn  out  to  the  position  required 
for  introducing  the  leaves  or  filling  pieces,  &,  &,  which  fill  up  the  spaces 
between  the  sections,  a,  a,  to  complete  the  surface  of  the  faxger  table, 
as  fig.  2. 

**  One  of  the  leaves  is  shewn  detached  in  plan  and  edge  views  at 
fig.  9.  I  propose  first  to  describe  the  construction  of  a  table  in  which 
the  sections,  a,  a,  are  drawn  outward  by  hand.  1  afterwards  intend 
showing  constructions  in  which  the  sections  m  caused  to  diverge 
simultaneously  by  turning  the  surface  and  bed  of  the  table  round  the 
pillars.  The  sections,  a,  are  securely  attached  to  sliding  pieces,  e — 
?Bee  the  detached  underside  and  edge  views  of  one  of  the  sections,  a^ 
ng,  10), — moving  in  the  spaces  between'  the  guide  pieces,  d,  d,  of  the 
framing  of  the  table,  the  ends  of  which  guide  pieces  are  connected 
together  by  the  hoop  or  ring,  «,  of  the  framing,  and  form  the  bed  of 
the  table,  which  bed,  in  this  instance,  is  attached  to  the  main  support- 
ing arms,  /,  /,  which  project  from  the  pillar  of  the  table :  the  slides  and 
^de  pieces  are  fitted  to  each  other  with  a  tongue  and  groove.  When 
the  table  is  to  be  expanded,  the  sections,  a,  a,  are  cbrawn  outward,  as 
shewn  in  fig.  8,  then  the  several  leaves  or  filling  pieces,  6,  6,  are 
placed  on  the  bed  of  the  table,  between  the  sections,  a,  a.  The 
pieces  of  metal,  ^,  fixed  on  each  of  the  pointed  ends  of  the  leaves^ 
take  into  grooves  or  notches  formed  round  the  metal  centre  pin 
or  button,  A,  and  project  over  and  under,  to  complete  the  junc- 
tions at  the  centre,  and  to  give  the  required  strength.  The  sec* 
tions,  a,  are  then  forced  inward  into  close  contact  with  the  leaves 
or  filling  pieces,  6,  so  as  to  form  a  complete  surface  to  the  table, 
as  shewn  in  fi^.  3.  The  edges  of  the  sections,  a,  and  also  the  leaves, 
5,  have  projecting  ribs  or  tongues,  and  grooves  formed  on  them  so  as  to 
make  the  joints  complete.  When  the  table  is  to  be  reduced  to  its 
original  size,  the  sections,  a,  must  be  again  drawn  outward  a  short 
distance,  'so  as  to  disunite  them  from  the  leaves  or  fiUing  pieces,  6, 
which  filling  pieces  may  then  be  removed,  and  the  sections,  a,  pushed 
inwards  to  form  the  original  sized  table.  When  it  is  desired  to  con* 
struct  my  improved  expanding  table,  in  such  manner  as  to  make  the 
sections,  a,  diverge  or  move  simultaneously  from  the  centre  in  order 
to  expand  the  table,  the  bed  of  the  table  rests  and  turns  on  the  pin 
nffixed  on  the  top  of  the  pillar,  k^  and  the  outer  endi  of  the  main 
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eminently  successful ;  it  pleased  by  its  ingenuity,  it  at- 
tracted the  eye  by  its  neatness  and  beauty,  it  became  a 

supporting  arms,/,/,  (see  the  sectional  fig.  11).  In  figs.  11,  12,  13, 
and  14,  the  expansion  of  the  surface  of  the  original  table  is  obtained 
by  means  of  the  curved  arms  or  levers,  /,  /,  connected  at  their  inner 
ends  to  the  main  supporting  arms,/,  and  their  outer  ends  to  the  under- 
side of  the  sliding  pieces,  «,  of  the  sections,  a,  a;  these  connexions 
are  formed  by  pins  passed  through  the  ends  of  the  levers  to  allow  of 
movement. 

"  Fi^.  1 2,  shews  the  bed  of  the  original  table  with  the  sliding  pieces, 
c,  withm  the  firaming  of  the  table,  the  sections,  a,  a,  which  are  other- 
wise affixed  to  the  sliding  pieces,  c,  being  removed  to  expose  the  parts 
more  clearly. 

"  Fig.  13,  is  a  view  withthe  sliders  expanded,  also  without  the  sec- 
tions, a,  a;  and 

"Fig.  14,  is  another  view,  with  the  sections  affixed  to  the  sliding 
pieces,  c,  the  surface  being  expanded,  and  in  the  proper  condition  for 
receiving  the  filling  pieces,  6,  5,  to  make  up  the  larger  table.  When  it 
is  wished  to  expand  the  table  from  a  small  to  a  larger  size,  the 
sections,  a,  a,  with  the  bed  of  the  table,  are  to  be  moved  partly  round 
the  pillar  in  the  direction  of  the  arrows  in  the  several  figures,  when  the 
levers,  /,  l^  (from  their  bein?  connected  at  one  end  to  the  stationary 
arms,  /,  and  at  the  other  to  tne  sliding  pieces,  c,)  will  cause  the  sections 
to  diverge  or  move  outward  from  the  centre,  the  sliding  pieces,  c,  and 
guides^  dy  causing  them. to  move  outward  in  radial  directions  into  the 
positions  shewn  in  fig.  14.  When  this  is  done,  the  leaves  or  filling 
pieces,  6,  6,  which  are  to  complete  the  surface  of  the  larger  table,  are 
to  be  placed  on  the  bed  in  their  proper  situations,  and,  by  moving  the 
sections  a  short  distance  round  in  tne  reverse  direction,  they  wui  be 
made  by  the  same  means  to  move  inward  and  close  upon  the  leaves  or 
filling  pieces,  and  complete  the  surface  of  the  table,  and  resemble  in 
appearance  that  shewn  m  fig.  2.  The  bed  of  the  table,  in  this  instance, 
rests  upon  the  outer  ends  of  the  arms,  /,  by  a  projecting  rib  or  fillet, 
m,  placed  on  the  inside  of  the  outer  ring  or  hoop,  e,  of  the  bed  of  the 
table  (see  the  section,  fig.  11),  and  there  are  clamp  pieces  screwed  on 
the  top  of  the  arms,/,  which  project  over  the  fillet,  and  prevent  any 
strain  upon  the  table  on  its  being  moved  about  or  lifted^  by  taking 
hold  of  the  outer  part  of  the  sections  or  rim. 

"  In  figs.  15,  16,  17,  and  18,  the  expansion  of  the  surface  of  the  ori- 
ginal table  is  obtained  by  curved  bars,  /,  /,  all  of  the  same  curvature 
(except  in  the  case  herein-after  stated),  attached  to  the  stationary  main 
supporting  arms,  /,  and  saddle-pieces  connected  to  the  sliding  pieces, 
c.  These  saddle-pieces  embrace  the  curved  bars,  /,  and  slide  upon 
them  when  the  surface  and  bed  of  the  table  are  turned  round,  thus  . 
causing  the  sections,  a,  to  diverge.  In  this  instance  the  bed  of  the 
table  is  mounted  and  rests  upon  the  top  part  of  the  pillar,  ^,  in  the 
centre,  and  on  the  circular  bar  (see  figs.  15  and  18),  supported  by  the 
arms,  /,  /,  to  which  it  is  attached ;  the  sliding  pieces,  c,  c,  are  furnished 
with  the  before-mentioned  saddle-pieces  mounted  on  their  under  sides 
(see  the  detached  under-side  and  edge  views  of  one  of  the  sections  at 
fig.  19,  and  the  section  of  the  table  at  fig.  18).  These  saddle-pieces 
turn  upon  centre  pins  to  allow  them  to  move  freely  and  to  follow  the 
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fayourite  with  all  the  servants  that  had  any  thing  to  do 
with  ity  from  the  extreme  convenience  of  the  manipul- 

direction  of  the  curved  ban,  e,  (see  fig.  15,)  which  is  a  plan  of  the 
aims,  /,  the  circular  bar,  n,  and  the  curved  bars,  Z,  /,  which,  tc^ether 
irith  the  pillar,  form  the  main  stationary  frame  work  of  the  table,  the 
other  parts  being  removed  by  turning  the  surface  and  the  bed  of  the 
table  round  in  the  direction  of  the  arrows.  In  the  several  figures  the 
curved  bars,  from  their  being  fixed  to  the  arms,/,  of  the  table,  cause 
the  saddle-pieces,  o,  and  slides  carrying  the  sections,  a,  to  diverge  or 
move  outward  simultaneously  into  the  position  shewn  in  fig.  17,  when 
the  leaves,  6,  6,  may  be  placed  on  to  the  bed  of  the  table  between  the 
sections,  a,  a,  and  by  moving  the  surplus  bed  a  short  distance  round  in 
the  reverse  direction,  the  sections  will  be  drawn  inwards  close  upon  the 
leaves,  and  form  the  surface  of  the  table  complete,  similar  to  that  shewn 
in  fig.  2.  When  the  table  is  to  be  reduced  to  its  original  size,  the 
sections,  a,  a,  are  again  to  be  moved  in  the  direction  of  the  arrows,  a 
■h<Ht  distance,  and  the  leaves  removed,  when  the  sections,  a,  a,  will  be 
free  to  be  turned  round  in  the  reverse  direction,  by  which  the  curved 
bars  will  draw  in  the  slides,  e,  and  with  them  the  sections,  a,  a,  affixed 
thereto  so  as  to  form  the  table  of  the  smaller  size,  and  similar  to  that 
represented  at  fig.  1. 

<'  Fiff.  16,  is  a  plan  of  the  bed  placed  upon  the  frame-work  of  the 
table,  tne  sliding  pieces,  c,  being  shewn  between  the  guide  piece^  d, 
and  in  the  position  they  would  be  in  when  the  table  is  of  its  original 
size,  the  sections,  a,  being  removed  to  expose  the  parts  more  clearly. 

"  Fig.  17,  is  another  view,  shewing  the  parts  in  the  position  they  are 
in  when  the  larger  table  is  formed. 

"  Fig.  20,  is  another  arrangement  of  my  improved  table,  in  which 
the  expansion  is  obtained  by  curved  grooves,  /,  formed  in  a  bottom  board 
fixed  on  to  the  frame  of  the  table,  but  I  prefer  the  former  method. 
These  curved  grooves  cause  the  sliding  pieces,  c,  to  move  outward, 
in  like  manner  to  the  bars,  /,  last  described.  In  this  instance  the 
sliding  pieces,  c,  are  furnished  with  pins  or  studs,  o,  projectiiig  into 
metal  runners,  p,  (see  the  detached  representations  of  one  of  the  sliders 
with  a  runner  at  fig.  21.)  The  table  shewn  ni  fig.  4,  is  expanded  into 
the  shape  represented  in  fig.  5,  in  the  following  manner:  the  aide 
sections,  a,  a,  of  the  surface  of  the  original  table  are  of  difierent  dimen- 
sions to  the  end  sections,  o,  a,  and  are  moved  outwards  into  the  posi- 
tions shewn  in  fig.  22,  by  sliders,  c,  moving  in  between  the  guides,  <^  d^ 
•and  are  to  be  acted  on  by  any  of  the  means  herein  described  for  causing 
the  sections,  a,  a,  to  diverge  to  their  proper  positions,  obaervine  when 
the  sections  are  to  be  moved  simultaneously  that  the  grooves  or  oars,  /, 
are  of  curves  adapted  to  give  additional  speed  to  those  sections  which 
have  to  diverge  a  greater  distance  than  others,  and  which  curves  are 
familiar  to  every  mechanic.  The  sections  or  the  filling  pieces,  6,  6, 
required  to  fill  up  the  spaces  between  the  sections,  are  alM>  of  different 
shapes,  in  order  to  make  up  the  table  of  the  shape  shewn  in  fig.  5,  and 
are  furnished  with  projecting  ribs  or  tongues  and  grooves  on  the  edges, 
as  in  the  former  instance. 

'<  Fiff.  23,  shews  the  sections,  a,  of  the  oblong  table  expanded  to 
allow  the  leaves  being  introduced  to  form  the  enlarged  table  shewn,  at 
fig.  7.  The  sections,  a,  a,  are  moved  outward  by  wding  pieces,  pins, 
runners,  and  grooves  or  saddle-pieces,  and  curved  bars,  or  by  band 
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ations  and  the  perfection  of  the  machinery  by  which  it 
was  done. 

The  defendant,  a  tradesman  in  the  same  way  of 
business,  hearing  of  this,  and  seeing  the  great  success 
that  attended  the  new  mode  of  enlarging  a  table  by 
diverging  from  the  centre,  liked  it  prodigiously,  and  he 
thought  it  would  be  a  very  good  thing  if  he  could  get  a 
slice  of  this  trade  by  some  imitation  of  the  invention ; 
and  accordingly  he  looked  about  to  see  whether  there  were 
not  some  means  by  which  that  could  be  done.  Now  I 
do  not  know  that  it  is  necessary  for  me  to  read  a  lecture 
on  mechanics,  but  it  is  necessary  for  me  to  advert  for  a 
moment  to  a  principle  which  I  know  to  be  familiar  to 
your  Lordship,  but  which  you  will  have  from  the 
scientific  witnesses.  Instead  of  having  the  pieces  of 
the'  table  coming  to  a  common   centre,  he  puts  in  four 

separately,  as  before  described  in  refee^nce  to  the  former  arrangements ; 
and  the  edges  of  the  sections,  a,  and  leaves,  6,  are  also  formed  with 
tongues  and  grooves  on  their  edges  to  keep  the  joints  perfect 

"  In  conclusion  I  would  remark,  that  all  the  arrangements  of  my 
improved  table  should  be  supplied  with  proper  stop  pieces,  to  prevent 
the  sections  being  projected  beyond  the  necessary  distance,  which  stop 
pieces  may  be  placed  in  various  parts  according  to  the  shape  or  con- 
struction of  the  table. 

"  And  further,  that  the  surface  of  the  table  may  be  divided  into  more 
or  less  sections  than  those  herein  shewn,  to  suit  different  shapes  and 
sizes  ;  also  that  a  portion  of  the  surface  in  the  centre  part  of  the  tablt , 
may  be  left  fixed  to  the  bed,  the  sections  and  leaves,  or  filling  up 
pieces,  being  shaped  accordingly,  but  I  think  this  not  so  convenient  a 
mode  of  carrying  my  improvement  into  effect.  I  would  remark  that, 
according  to  the  description  and  the  various  figures  of  the  drawings,  it 
will  be  shewn  that  the  sections,  a,  a,  diverge  in  parallel  and  radial 
guides,  d,  but  it  is  not  essential  that  such  guides  should  be  radial, 
though  I  believe  it  to  be  preferable,  for  it  will  be  evident  that  the  sec- 
tions, a,  a,  may  diverge  from  a  common  centre  in  directions  not  truly 
radiflJ.  I  would  also  remark  that  it  will  be  evident  that  the  improved 
expanded  table,  shewn  at  figs.  1  and  3,  is  capable  of  assuming  any 
intermediate  size  between  those  shewn,  depending  on  the  size  of  the 
filling  pieces  or  leaves,  h, 

"  Having  thus  described  the  nature  of  my  invention,  and  the  manner 
of  carrying  the  same  into  effect,  I  would  remark,  that  I  do  not  claim 
the  various  parts  separately  of  which  the  same  is  composed,  nor  do  I 
confine  myself  to  the  precise  manner  of  moving  the  sections,  a,  <i,  of 
the  surface  of  the  table.  But  I  do  declare  that  my  invention  of  an  im- 
proved expanding  table  consists  in  constructing  the  same  so  that  the 
sections,  cr,  a,  of  which  the  original  or  unexpanded  table  is  composed, 
may  diverge  from  a  common  centre,  and  the  table  be  enlarged  or 
expanded  by  inserting  leaves  or  pieces  in  the  openings  or  spaces  caosed 
by  the  divergence  as  hereinbefore  described. — In  witness  whereof,  &;e. 

"  Robert  Jupb." 
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pieces,  and  then  the  middle  one  is  a  square  piece  by  itself; 
doubtless  not  so  good,  but  it  is  quite  manifest  that  the 
adoption  of  this  plan  has  been  purely  for  the  purpose  of 
enabling  the  defendant  to  say  he  does  not  carry  them  to 
the  centre.  If  it  were  not  for  the  slight  alteration  the 
imitation  would  immediately  become  a  perfect  servile 
copy,  and  could  not  escape  the  intelligence  of  any  gentle- 
man for  a  moment ;  but  it  is  not  because  he  fails  to  carry 
out  the  invention  in  all  its  parts,  that  therefore  he  is  not 
amenable  to  the  law  for  an  invasion  of  the  principle  on 
which  the  plaintiff  has  taken  out  his  patent.  The 
specification  will  be  read  to  you,  it  is  on  the  record, 
but  we  shall  put  it  in  and  read  it.  I  believe  there  is 
no  objection  to  that ;  it  is  however  for  my  Lord  and 
you  to  determine.  Then  the  question  is,  can  it  be 
said  that  the  table  which  I  hold  in  my  hand,  which 
expands  by  diverging  from  a  common  centre,  and  which 
is  enlarged  by  filling  up  with  pieces,  is  not  an  imitation  ? 
and.  Gentlemen,  is  it  less  an  imitation  because^  instead  of 
making  the  pieces  more  neatly,  more  firmly,  to  form  a 
common  centre  in  the  middle,  you  clumsily  put  in  a  square 
piece  instead — is  that  to  exempt  it  from  being  an  in- 
fringement of  the  patent  ? 

I  am  told  that  this  sort  of  reasoning  is  to  be  adopted. — 
Why,  in  the  old  dining  table,  the  parts  of  the  telescope- 
table  would  come  together  and  form  a  round  table 
capable  of  being  enlarged  longitudinally,  but  not  capable 
of  any  other  mode  of  enlargement,  and  then  the  question 
is — the  defendant  enlarges  his  table  in  two  directions,  is 
this  an  infringement  of  your  patent  ?     Certainly  not. 

You  have  here  an  arrangement  by  which  the  parts  of  the 
table  are  brought  out  as  from  a  common  centre,  leaving  in- 
termediate spaces  to  be  filled  up ;  you  have  then  spaces 
filled  up  by  pieces  that  are  inserted,  that  never  existed 
before  in  any  table  until  Mr.  Jupe  took  out  bis  patent, 
those  are  the  very  essence  of  his  invention,  which  are  now 
found  in  common  in  the  defendant's ;  is  not  that  an  imi- 
tation or  an  infringement  of  the  plaintifiTs  table?  Shall  a 
person  be  allowed  to  go  to  an  ingenious  mechanic  and  say. 
Sir,  I  see  there  is  abroad  an  invention  which  takes  much  with 
the  public,  give  me  some  mechanical  equivalent  by  which 
I  can  produce  the  same  effect,  in  order  that  I  may  encroach 
on  the  patent  right  of  my  neighbour.  Why,  the  mechanic 
says,  What  is  it  you  want  ?  Why,  I  want  to  make  a  table 
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expand  as  from  a  common  centre.  How  is  it  done  in  the 
invention  which  you  wish  to  share  the  profit  of?  Why  it 
is  done  there,  by  making  the  pieces  actually  move,  in 
a  diagonal.  Well  then,  do  you  make  your  pieces  move  in 
two  sides  of  a  triangle ;  the  effect  of  those  two  movements 
will  be  to  produce  diagonal  motion.  I  have  shewn  you 
that  such  is  actually  the  case,  and  the  public  are  imposed 
on  by  having  the  infringement  sold  to  them,  as  an  ex- 
panding dining  table  on  the  same  principle  with  Mr.  Jupe's. 
I  admit  that  my  Learned  Friend  may  say  by  and  by,  why  it 
is  not  so  good  ;  that  is  very  likely  ;  but  a  man*s  patent  is 
as  much  injured  by  an  imitation  that  does  not  contain  so 
large  a  portion  of  excellence  as  the  original,  and  indeed 
he  may  be  more  so,  for  a  rival  coming  into  the  trade,  and 
selling  articles  as  good,  and  increasing  the  demand  for 
the  sale  of  the  article,  might  be  of  some  service,  whereas 
a  pretender  coming  in  with  a  spurious  imitation,  which  has 
not  that  excellence,  will  bring  the  article  into  disrepute, 
and  without  doing  himself  any  good,  may  do  his  neigh- 
bour a  great  deal  of  injury.  Gentlemen,  under  these 
circumstances  I  claim  from  you  a  verdict  for  the  plaintiff; 
thef  facts  I  have  stated  I  shall  distinctly  prove  in  evidence, 
I  shall  call  before  you  eminent  persons  in  mechanics,  who 
have  devoted  themselves  to  patents  and  tx)  the  sciences  that 
relate  to  patents ;  they  will  give  you  their  opinion ;  but 
after  all,  and  the  more  I  see  in  life  respecting  these  matters, 
the  more  I  see  it  necessary  to  rely  on  the  independent, 
enlightened,  and  impartial  judgment  which  you,  under  the 
direction  of  his  Lordship,  will  exercise,  in  taking  your  own 
views  of  the  subject.  I  apprehend  the  criterion,  whether 
a  patent  has  been  invaded,  will  be  by  asking  a  very  few 
questions :  Is  the  supposed  imitation  or  infringement  con« 
structed  on  the  same  principle  ?  Is  it  based  on  the  same 
general  views  that  the  invention  is  ?  Does  it  purpose  by 
means  similar,  or  which  are  of  the  nature  of  mechanical 
equivalents,  to  bring  about  the  same  end  ?  And  lastly,  is  it 
that  which  would  have  been  suggested  by  the  original 
specification  ?  Gentlemen,  every  one  of  those  questions, 
in  my  opinion,  must  be  answered  in  the  affirmative, 
and  if  you  think  so,  the  plaintiflf  will  be  entitled  to  your 
verdict. 

WiUiam  Carpmael  sworn.  Examined  by  Sir  William 
Follelt. — I  am  a  civil  engineer,  I  have  been  engaged  for 
many  years  in  obtaining  patents  and  drawing  specifications. 
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I  know  what  had  been  done  in  expanding  tables  previous 
to  Jiipe's  patent.     There  was  a  patent  in  the  name  of 
Gillow  in  1800,  for  the  telescope  table,  this  was  by  means 
of  slides,  the  legs  also  pulling  out.      The  effect  of  the 
plaintiff's  invention  is  to  construct  an  expanding  table  of 
sections  which  compose  a  surface,  such  sections  diverging 
from  a  common  centre.  There  is  nothing  of  that  sort  in  Gil- 
low's  patent.    There  are  tables  with  folding  flaps  to  lift  up 
on  the  sides.     There  are  round  tables  that  were  increased 
in  size  by  drawing  out  slides,  and  putting  an  extra  rim  on. 
In  Jupe's  invention  I   should  say  there  were  three  essen- 
tials to  be  considered  in  making  it :  first,  that  the  original 
table  should  be  divided  into  sections,  that  point  to,  and 
produce,  a  common  centre ;   the  second,  that  they  should 
diverge  from  the  common  centre,  or  pass  away  from  it, 
and  leave  spaces  between  them  ;  and  the  third,  that  those 
spaces  should  be  filled  in  with  filling  pieces.     I  consider 
the  two  last  distinctly  novel,  and  the  combination  of  the 
whole  also  novel  as  applied  to  tables.     In  speaking  of  the 
first  not  being  a  novelty^  I  mean  that  other  tables  have 
resembled  it  in  appearance  only ;  but  there  was  nothing 
before  this  patent  of  the  second  and  third,  there  was  no 
divergence  from  the  common  centre  producing  spaces. 
I  have  seen  the  defendant's  table,  it  is  on  the  same  prin- 
ciple as  the  plaintiff's ;  he  has  two  sets  of  slides,  they  pass 
two  sides  of  a  triangle  in  place  of  passing  on  one  side, 
which  is   merely  a   mechanical   equivalent,  but  such   a 
one    that    no   one   would    use,    because    it  is   done   in 
twice,   when   it  might   be  done    at  once,   by  taking   it 
diagonally. 

Lord  Abinger, — ^That  is,  in  effect,  taking  the  two  sides 
of  the  parallelogram. 

Witness. — ^There  would  be  no  difficulty  in  a  mechanic 
who  had  seen  the  specification  of  Mr.  Jupe's  patent, 
making  a  table  on  the  plan  of  the  defendant,  but  I  should 
say,  he  would  pursue  the  plaintifl^'s  in  the  simpler  course, 
as  pointed  out.  I  can  see  no  other  reason  for  adopting 
the  two  motions,  except  it  be  to  give  it  a  different  ap- 
pearance. 

Lord  Abinger. — You  see  no  advantage  gained  by 
that. 

Witness. —  None  whatever. 

Lord  Abinger.  —  So  far  as  they  both  consist  of 
making  the  sections  recede  from  the  centre — 
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Witnesg. — ^They  are  identical. 

By  Sir  fF.  FoUett.  —  When  the  plaintifFs  table,  and 
the  defendant's  table  are  shut,  and  when  they  are  both 
open,  they  are  precisely  the  same.  The  defendant's  table, 
although  it  has  the  two  motions,  is  governed  by  a 
radial  motion.  By  great  care  in  drawing  it  out  you 
may  make  it  pass  in  the  diagonal,  that  is,  if  the  force  is 
kept  exactly  equal  at  all  times.  This  model  is  the  same 
as  the  other,  exQept  that  it  has  a  series  of  parallel  grooves 
put  into  it,  to  govern  its  movement,  you  may  disconnect 
those,  then  it  is  the  same  as  the  other  model.  If  I  use 
them  to  govern  the  motion  it  produces  the  diagonal 
motion.  If  I  take  them  off,  then  it  is  the  defendant's 
table.  I  have  applied  those  radial  guides  for  the 
purpose  of  showing  the  mode  in  which  the  diagonal 
motion  is  produced  (merely  as  an  illustration),  to  govern 
the  departure  from  the  centre.  I  could  do  the  same,  with 
a  good  deal  of  care,  without  those  guides,  it  does  not  in 
the  slightest  degree  alter  the  principle. 

Lord  Whinger.  —  Applying  the  radial  guides  of  the 
plaintiff's  to  the  defendant's  table,  you  produce  the  motion 
exactly. 

Witness. — Precisely,  my  Lord.  In  my  judgment,  the 
one  table  is  a  copy  of  the  other :  there  is  no  difference 
at  all  in  principle — it  is  a  copy. 

Cross-examined  by  Mr.  Hill. — With  a  little  care  I 
could  produce  the  same  motion  in  the  defendant's  table 
without  the  radial  guides,  as  with  them,  on  a  model;  two 
persons  might  do  the  same  with  a  dining  table.  You 
render  the  use  of  radial  guides  unnecessary  by  having  the 
double  motion.  If  the  radial  guides  were  added  to  the 
defendant's  table,  and  all  the  guides  were  of  the  same 
length,  they  would  of  necessity  restrain  the  power  of 
opening  the  defendant's  table  to  the  expansion  of  a  circle. 

Ixtrd  Abiuger. — That  is  to  say,  while  they  are  expand- 
ing, they  keep  the  circular  form. 

Witness. — Yes,  if  the  guides  are  all  of  the  same  length. 

By  Lord  Abinger. — Although  the  defendant's  table  does 
not  keep  the  circular  form  while  expanding,  when  they 
have  expanded  they  assume  the  circular  form. 

By  Mr.  Hill. — Tht  one  I  saw  in  Bond-street,  was  cir- 
cular, and  only  made  up  of  the  circular.  The  one  I  saw 
at  Stratford-place  had  an  additional  property,  that  of 
elongating.     The  plaintiff's  table  will  open  oblong  or  cir- 
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cular  if  it  is  made  for  that  purpose.  The  Stratford-place 
table  would  act  as  a  common  Gillow's  table^  the  plaintiflfa 
never  will — it  may  be  expanded  as  far  as  the  maker  pleases 
by  adding  le^s,  according  to  the  length — it  may  also  be 
varied  in  width,  as  much  as  is  required.  If  the  defendant's 
table  is  required  to  expand  by  the  act  of  turning  it  round, 
the  mode  of  throwing  out  the  sections  would  require  to 
be  altered  by  the  adding  the  diagonal  guides.  The  plain- 
tiff's table  may  be  made  to  expand  into  an  oblong,  by 
making  the  radial  guides  of  different  lengths,  as  is  shewn 
in  fig.  23,  in  the  drawing.  Every  further  expansion  of 
the  plaintiffs  table  requires  a  different  set  of  filling  pieces. 
If  you  enlarge  the  defendant's  table  in  a  circular  form, 
then  you  are  obliged  to  have  filling  pieces  to  correspond 
with  the  plaintiff's.  (The Learned  Counsel  then  exhibited 
a  model  of  the  defendant's  table  in  the  shape  of  a  telescope 
Uble.) 

In  increasing  it  longitudinally,  there  is  no  reason  why 
the  pieces  you  have  inserted  may  not  remain  in. 

By  Lord  Whinger, — You  do  not  make  it  a  circle  by  that ; 
you  widen  it,  but  do  not  make  it  a  circle.  How  is  that  ?  I 
want  to  know  whether  your  observation  applies  to  a  per- 
fect circle  ? 

Witness. — I  did  not  say  that  the  defendant's  table 
was  of  no  utility — I  think  it  useful.  It  adds  another 
combination,  which  is  the  oblong.  The  Bond*street 
table  is  capable  of  expanding  from  one  circle  to  a 
larger  circle,  and  if  you  want  an  intermediate  size,  it 
is  by  filling  pieces,  on  the  same  rule  as  the  plain- 
tiff's. If  they  had  different  sized  filling  pieces,  they 
might  make  it  oblong ;  there  are  oblong  tables  shewn  in 
the  plaintiff's  specification;  the  form  depends  entirely 
on  the  filling  pieces.  The  specification  in  figs.  4  and  5, 
shows  means  of  making  a  table  from  the  circular  to  the 
oblong ;  a  mechanic  could  readily  place  in  filling  pieces, 
to  make  the  table  either  oblong  or  circular;  for  each 
purpose,  or  difference  of  size,  there  must  be  distinct 
filling  pieces,  but  the  filling  pieces  necessary  in  the  de- 
fendant's table,  would  do  for  the  plaintiffs  table,  and  pro- 
duce like  results.  The  Bond- street  table,  so  far  as  it  was 
explained  to  me,  was  a  small  circular  one,  divided  into 
four  equal  sections,  and  capable  of  expanding  into  a 
larger  circle ;  it  was  capable  of  expanding  into  any  in- 
termediate circle,  depending  on  the  filling  pieces  used. 
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The  nature  of  the  figure  of  the  table  depends  on  the 
filling  pieces. 

Lord  Abinger. — Nobody  can  dispute  the  proposition ; 
it  is  self-evident ;  you  enlarge  the  circle  by  making  the 
other  pieces  recede  from  that  centre ;  you  must  fill  it  up 
with  a  larger  centre. 

Mr.  HilL — I  should  not  have  taken  so  much  trouble, 
but  my  Learned  Friend  Sifr  J^.  Pollock^  a  senior  wrangler, 
said  it  was  impossible. 

Lord  Abinger. — I  never  understood  him  to  say  it  was 
impossible. 

Sir  F.  Pollock. — If  they  use  a  centre  piece  they  must 
move  it  to  enlarge  the  size,  if  they  do  not  use  a  centre 
piece',  but  a  piece  all  across  in  the  way,  you  do  without  a 
centre  piece. 

Lord  Abinger. — Your  examination  has  a  tendency  to 
shew  that  your  client's  table  had  some  additional  advan- 
tages ;  that  does  not  go  to  the  question  of  whether  that 
single  advantage  of  making  that  circle  expand  is  an 
imitation  of  the  plaintiflTs  or  not. 

Mr,  HilL — Your  Lordship  will  find  by  and  by  that  it  is 
very  material. — I  am  obliged  to  your  Lordship,  for  direct- 
ing my  attention  to  the  real  point  I  think  it  will  be  seen 
this  is  the  road  to  it. 

Lord  Abinger, — The  Bond-street  table,  the  witness 
speaks  of,  it  is  clear  might  be  made  oblong;  wherever 
you  make  the  two  semicircular  ends  recede  there  must  be 
a  space  between.  According  to  the  principle  of  defendant's 
plan  it  is  to  make  the  two  semicircles  recede,  first  taking 
them  in  one  line,  then  in  the  other. 

Mr.  Carpmael^  re-examined  by  Sir  F.  Pollock. — ^The. 
circumstance  of  the  defendant's  table  not  expanding  when 
the  top  is  turned  round  is  nothing  to  do  with  the  question, 
that  is  only  one  of  the  modes  used  by  the  plaintiff.  If  the 
plaintiff  (speaking  to  a  model,  the  surface  of  which  was 
divided  into  four  sections)  first  draw  out  in  one  direction, 
he  can  make  the  table  somewhat  longer  than  broad. 

Lord  Abinger. — ^The  plaintiffs  table  can  do  that, 
and  with  all  the  varieties  the  slides  admit  of. 

Sir  Frederick  Pollock. — Using  suitable  filling  pieces, 
fig.  23  does  so,  in  that  figure,  if  they  were  separated  one 
foot  on  one  side,  the  other  might  be  three  feet,  it  is  ca- 
pable of  expanding  longer  one  way  than  the  other;  a 
person  looking  at  the  specification  could  not  CeuI  to  make 
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a  table  within  the  range  of  the  sliding,  and  depending 
on  the  filling  in  pieces  almost  of  any  figure. 

A  Juryman. — ^Might  the  jury  be  permitted  to  have 
that  part  of  the  specification  which  has  been  put  in^  read 
again,  which  relates  to  fig.  23  ? 

[At  the  request  of  the  jury  Sir  F.  Pollock  again  read 
that  part  of  the  specification  relating  to  fig.  23,  and  re- 
sumed the  re-examination  of  Mr.  Carpmael.] 

Witness. — When  I  went  to  the  defendant's  shop,  I 
asked  to  see  their  new  expanding  table ;  it  was  a  circular 
one.  It  was  made  to  expand  by  pulling  the  sides,  and 
then  the  end  pieces,  and  then  they  applied  the  filling- 
pieces. 

lA>rd  Abinger. — It  is  quite  plain  that  it  might  also  be 
made  oblong. 

Sir  Frederick  Pollock. — Quite  plain ;  I  stated  that 
when  I  opened  the  case. 

Witness. — ^Thej  shewed  me  the  four  filling  pieces  and 
a  centre  piece ;  if  they  required  to  vary  the  size  of  the 
table,  it  would  be  necessary  to  have  difierent-sized 
centres.  They  shewed  me  no  leaf  or  flap  for  the  purpose 
of  making  it  answer  the  purpose  of  Gi How's  table.  The 
radial  guides  shewn  in  the  model  are  not  in  the  defend- 
ant's table;  they  were  merely  introduced  to  illustrate 
that  they  would  go  out  in  the  radial  lines,  if  they  were 
constructed  to  do  so,  notwithstanding  their  peculiar 
movement.  The  effect  of  the  guide  is  merely  to  control  the 
power  when  moving  the  sections  outwards;  they  are  not  in 
the  defendant's  or  any  other  table ;  they  were  merely 
introduced  to  shew  that  the  parts  of  the  table  could  by 
that  means  be  made  to  move  actually  in  a  diagonal.  I 
am  of  opinion  that  a  table  capable  of  expanding  from  a 
common  centre,  and  the  spaces  produced  by  such  expan- 
sion capable  of  being  filled  in  with  additional  pieces, 
would  be  a  decided  infringement.  The  Only  difference  is 
in  the  details  below,  which  produces  the  combined  move- 
ment; the  plaintiff  producing  the  same  effect  by  a  single 
movement  in  a  groove. 

Francis  Bramah  sworn.  Examined  by  Sir  F.  Pol- 
It^ek. — I  have  read  the  specification  of  the  plaintifl^s 
patent  I  consider  the  invention  is  perfectly  explained, 
and  that  an  ordinary  workman  would  be  able  from  that 
alone  to  carry  the  invention  into  effect.  I  never  saw  a 
table  expanding  from  a  common  centre  before  the  plain- 
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tiflTs  patent ;  in  my  opinion  it  is  quite  new,  and  verjr  ad- 
vantageous. Fig.  23,  in  the  drawings,  is  an  oblong  table^ 
and  continues  oblong,  the  two  sides  separating  not  so  far 
as  the  two  ends.  This  may  be  done  by  the  machinery,  or 
by  the  simple  mode  of  moving  in  grooves.  The  principle 
shewn  in  fig.  23,  applied  to  a  circular  table  with  suitable 
filling  pieces,  would  convert  it  into  an  oblong.  The  table 
I  saw  in  Bond-street,  at  the  defendant's  shop ;  I  believe 
it  was  a  circular  table,  but  I  did  not  pay  much  attention 
to  the  form ;  my  particular  object  was  to  ascertain  its 
principle,  whether  it  was  capable  of  being  enlarged  by 
diverging  from  a  common  centre,  and  putting  in  the 
proper  filling  pieces.  If  a  point  is  made  to  move  in  a 
groove,  and  that  groove  is  diagonal,  there  is  no  mecha- 
nical difiBculty  by  two  motions  to  produce  the  same 
result.  It  is  a  matter  perfectly  well  understood  by  the 
most  common  and  simple  mechanic. 

Lord  Abinger.'-^l  am  at  a  loss  how  to  apply  this : 
if  you  move  the  two  forces  that  have  been  described  at 
the  two  sides,  you  describe  the  diagonal.  You  do  not  get 
to  the  same  point,  do  you  ?  you  do  not  obtain  the  same 
object  ?  If  your  object  is  to  get  the  circumference  of  a 
particular  part  of  a  circle  just  exactly  where  the  diagonal 
of  the  square  will  point,  one  force  may  do  that ;  if  you 
apply  plaintiff's  patent.  Gillow's  is  quite  distinct ;  there 
is  no  two  forces  equal  to  two  sides  of  the  square,  you 
wonH  get  the  diagonal  by  moving  those  two  forces  at  the 
same  time ;  you  cannot  move  in  the  same  place. 

Sir  Frederick  Pollock. —  You  produce  a  divergence 
from  the  common  centre. 

Tjord  Abinger. — I  dare  say  it  is  my  dulness.  I  do  not 
see  the  application  of  the  principle  to  this  particular  case. 

Sir  F.  Pollock. — My  Lord,  in  this  way  ;  if  the  plaintiff 
made  his  pieces  move  out  in  a  diagonal  line,  you  have 
nothing  to  do  but  to  cut  that  into  two  movements,  to 
produce  the  same  result. 

Lord  Abinger. — Yes,  no  doubt. 

Witness. — I  have  attended  to  that;  the  effect  is  pre- 
cisely the  same. 

Sir  F.  Pollock. — Here  the  four  pieces  go  out  in  the 
diagonal.  Here  you  make  them  move  through  one  side, 
and  you  make  them  move  through  the  other  side  of  a 
triangle,  and  the  result  is  diagonal  motion  outwards. 

Liord  Abinger. — Suppose  that  you  made  them  move  in 
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the  same  way,  it  would  come  to  the  same  point.     It  is  a 
mere  variation  of  the  principle. 

Sir  F.  Pollock.—  If  it  so  happens,  the  mode  of  doing  it, 
by  which  it  is  imitated,  is  one  of  the  first  things  in  me- 
chanics, it  makes  it  more  clear  that  it  is  an  imitation. 

Witness. — ^Both  tables  diverge  from  a  common  centre, 
and  are  both  filled  up  with  appropriate  pieces^  according 
to  the  size  you  want ;  there  is  no  difference  in  principle 
between  the  one  and  the  other.  I  look  at  the  ultimate 
effect ;  the  change  is  a  modification  merely  to  depart  from 
what  has  been  originally  contrived,  to  produce  precisely 
the  same  effect. 

By  Lord  Abinger. — One  is  one  mode  of  making  it, 
the  other  another,  and  made  to  produce  the  same  identical 
effect. 

Lord  Abinger. — The  point  being  whether  the  invention 
lies  in  the  effect  or  in  the  mode  of  producing  it ;  if  it 
lies  in  the  effect,  they  are  the  same  p  if  in  the  mode  of 
producing  it,  they  are  different. 

Mr,  Hill, — I  think  I  shall  shew  that  neither  the  mode 
nor  the  effect  is  the  same;  if  I  shew  either,  probably  it 
will  be  suflBcient. 

Cross-examined  by  Mr.  Hill.  —  If  the  table  that  the 
plaintiff  made  is  the  same  size  as  the  table  of  the  de- 
fendant, and  both  have  given  to  them  an  equal  quantity 
of  motion  from  the  centre,  when  they  are  expanded  they 
would  be  identically  the  same ;  nobody  would  be  able  to 
distinguish  one  from  the  other.  I  cannot  expand  fig.  23, 
into  a  circle  as  it  is  shown,  because  some  of  the  segments 
go  farther  from  the  centre  than  others. 

Mr.  Hill, — Shew  me  any  figure  in  the  drawings  of  a 
table  which  you  can  at  will  expand  either  into  a  circle  or 
into  an  oblong. 

Sir  F.  Pollock. — There  is  none  such. 

Mr.  Hill. — ^Then  that  quite  relieves  me. 

Witness, — The  same  table  would  produce  two  effects  if 
it  went  by  machinery  (if  by  hand  it  is  another  thing),  if 
by  machinery  you  come  to  give  conditions,  which  be  to 
expand  (as  in  fig.  22)  the  four  small  leaves  to  a  certain 
distance  from  the  centre,  and  also  the  two  large  ones, 
taking  the  large  ones  to  go  twice  the  distance  to  the 
others,  that  would  be  a  condition  you  could  not  alter.  If 
you  took  the  first  mode  by  hand,  you  might  then  make  it 
a  round  table  or  a  long  one. 
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Re-examined  by  Sir  Frederick  Pollock. — In  the  drawing, 
fig.  22^  shews  a  table  where  an  oval  might  be  made  at  the 
same  time  as  an  entire  circle.  If  the  work  underneath 
was  different  it  would  make  a  different  figure;  if  machinery 
is  used  it  drives  out  the  sections,  and  they  do  not  move  in 
grooves,  and  must  all  move  together,  but  if  they  move  in 
grooves  separately  by  hand,  they  are  capable  of  any  re- 
quired  diversity. 

George  Cottam  sworn.  Examined  by  Sir  W.  FolletL — I 
have  been  an  engineer  for  the  last  twenty  years ;  four  or  five 
years  a  cabinet  maker.  I  know  the  telescope  table,  and 
have  made  many  of  them.  I  consider  Jupe's  quite  new 
in  principle,  and  a  very  great  improvement.  1  consider 
the  principle  of  Jupe's  invention  to  consist  in  cutting  the 
plane  of  the  table  into  a  number  of  sections,  and  these  are 
to  radiate  or  diverge  from  a  common  centre.  All  the  dining 
tables  I  have  hitherto  seen  have  been  drawn  out,  •  none  of 
them  have  diverged  from  a  common  centre.  Gillow's 
elongates.  The  defendant's  table  is  precisely  the  plaintiff's 
invention  as  applied  to  Gillow*s,  so  that  it  will  elongate  and 
form  into  the  plaintiff's  as  well.  It  is  an  application  of  the 
plaintiff's  to  that  of  Gillow's.  The  principle  is  precisely 
the  same  as  that  of  Jupe's. 

By  Zrorrf  Abinger. — The  mechanical  combination  for 
moving  the  parts  is  not  the  same  ;  one  is  by  slides  to  the 
right,  and  then  to  the  left,  the  other  moves  in  the  diagonal. 
They  are  mechanical  equivalents.  One  has  the  same 
effect  of  conveying  the  section  to  the  same  station  that  the 
other  will. 

Lord  Abinger. — Now  suppose  a  man  should  say, — I 
will  have  a  table  with  a  frame  that  has  slides  to  draw  out ; 
I  will  have  one  set  of  sections  to  form  a  circle  to  make  a 
round  table;  to  make  a  small  one,  and  to  make  a  larger  one 
I  will  pull  out  the  slides,  and  that  is  done  by  the  hand 
entirely;  would  that  be  an  infringement  or  imitation  of 
the  plaintiff's  patent  ? 

Witness, — I  think  it  would,  if  it  radiated  from  a  com- 
mon centre,  and  increased  all  ways. 

By  Lord  Abinger, — I  consider  the  invention  not  in  the 
mechanical  contrivance  producing  it,  but  in  the  result 
itself:  producing  a  table  combined  of  several  pieces. 
There  is  no  necessity  for  having  filling-pieces  for  every 
size.  You  may  use  the  smaller  nlling-pieces  for  the  large 
table,  which  any  mechanic  at  first  sight  would  see,  if  he 
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opened  his  table,  he  would  naturally  have  an  opening 
before  him,  which  he  would  easily  fill  up.  He  may  use 
the  same  pieces  to  the  large  table. 

Lord  Abinger. — I  consider  the  plaintiff's  invention  to 
consist  of  forming  a  round  table  by  sections  from  a  centre 
or  sectors  of  a  circle,  and  not  in  the  mode  of  producing 
the  result. 

TFitness. — Exactly.  The  same  table  which  makes  a 
circle  will  make  an  oval.  The  defendant's  may  make  a 
very  long  table,  by  applying  the  plaintiff's  invention  to 
Gillow's  table.  I  saw  the  Bond-street  table,  the  me- 
chanical principle  of  which  is  precisely  the  same  as  the 
plaintiff*'s  patent. 

Cross-examined  by  Mr.  Hoich. — I  have  seen  a  great 
many  of  Gillow's  tables.  The  principle  of  the  plaintiff's 
table  consists  in  cutting  the  plane  of  the  table  into  various 
sections;  that  description  does  not  equally  apply  to 
Gillow's,  which  is  only  cut  across  the  diameter.  It  makes 
two  sections.  The  table  which  I  have  here  (a  model  of 
one  of  the  defendant's)  has  the  sectors  radiating  from 
a  common  centre.  An  oval  must  have  two  centres. 
This  table  has  six  pieces,  they  have  radiated  from  a 
common  centre.  I  do  not  say  they  will  always  be  in 
that  radiation,  but  these  sectors  have  radiated  from  a 
common  centre.  This  is  the  original  plane,  cut  into  four 
sections. 

Mr.  Rotch. — I  want  to  know  whether  the  table,  being 
composed  of  six  pieces,  you  can  put  your  finger  on  any 
point  that  is  the  common  centre  of  those  six  pieces. 

Lord  Abitiger. — How  can  that  be?  No  man  speaks  of 
a  common  centre  except  to  a  circle. 

Mr.  Rotch. — The  witness  says  it  is  so. 

Lord  Abinger. — No !  I  beg  your  pardon.  He  says, 
the  plaintiff^s  invention  consists  in  dividing  a  circular 
table  into  sectors. 

Mr.  Rotch, — I  am  asking  if  that  is  so. 

Lord  Abinger. — It  is  not  so  with*]an  oval  table. 

Witness. — I  have  said  an  oval  must  have  two  centres. 

Lord  Abinger. — You  need  not  examine  a  witness  about 
that  which  is  evident  to  the  senses.  If  you  want  to 
establish  the  fact  that  the  proposition  does  not  apply  to  a 
table — not  a  circular  table,  there  is  no  occasion  to  ask  the 
witness  about  it. 

Mr.  Rotch. — It  appears  to  me  there  is  no  similarity 
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between  the  two  tables;  the  witness  has  spoken  to  the 
contrary. 

Ijord  Abinger. — You  may  occupy  what  time  you  please* 
I  have  only  said,  in  my  opinion  there  is  no  occasion  to 
occupy  time  with  any  witness  to  prove  an  oval  is  not  a 
circle. 

Cross-examination  continued. — ^The  likeness  in  this 
table  to  the  plaintiff's  is,  that  four  sectors  have  radiated 
from  a  common  centre.  The  circular  table  has  been  cut 
into  four  sectors  and  radiate  into  an  oval  shape,  before  the 
other  pieces  could  be  put  in.  The  original  plane  is 
divided  into  four  sectors.  I  consider  the  word  radiate  to 
mean  a  departing  from  a  centre,  or  diverging  from  a  centre, 
as  the  rays  of  light  diverge  from  a  luminous  body.  There 
cannot  be  a  radiation  without  a  centre.  There  can  be  no 
radiation  in  Gillow*s  table^  it  only  elongates* 

Re-examined  by  Sir  Frederick  Pollock. — The  shape  of 
the  table  is  of  no  consequence  with  reference  to  the 
common  centre,  from  which  the  parts  diverge;  it  might 
be  square,  or  oblong,  or  oval,  or  any  shape.  This  is 
common  to  both  plaintiff's  and  defendant's  tables,  they 
both  diverge  from  a  common  centre. 

Lord  Abinger. — The  plaintiff's  table  is  not  confined  to 
a  round  table,  it  is  an  improvement  to  expanding  tables : 
if  it  had  been  square  it  would  have  been  the  same  prin- 
ciple. 

Mr.  Hill, — We  shall  not  give  your  Lordship  any  trouble 
on  that  point. 

John  Isaac  Hawkins  sworn.  Examined  by  Sir  fFi 
Follett. — I  consider  that  Mr.  Jupe  has  taken  Gillow's 
table,  which  is  elongated,  by  sliding  one  half  of  the  circle 
from  the  other,  for  his  model,  and  considered  he  might 
elongate  it  as  a  circular  table.  He  has  done  it,  and  pro- 
duces elongation  both  ways.  He  produces  his  expanding 
table  by  cutting  Gillow's  table  in  two.  It  radiates  from 
the  common  centre  of  the  original  circle,  still  having 
relation  to  that  centre.  The  sectors  all  depart  from  a 
common  centre  any  way  you  please,  either  directly  or 
indirectly.     You  may  alter  the  shape  of  the  table. 

By  Lord  Abinger. — ^If  Gillow  applied  his  invention  to 
both  sides  of  his  table,  Jupe  would  have  been  forestalled. 
There  is  no  common  centre  in  Gillow^s  table  as  there  is  in 
Jupe's.  The  defendant,  as  well  as  the  plaintiff,  has  taken 
Gillow's  table  and  bisected  it. 

s  2 
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Lord  Abinger. — The  invention  does  not  consist  in  the 
contrivance  by  which  it  is  done^  but  in  the  result  it  pro* 
duces. 

By  Lord  Abinger, — You  think  Mr.  Gillow  having  got 
a  patent  to  open  his  table  by  cutting  it  into  two  pieces, 
that  it  is  not  in  the  same  invention  if  any  other  person 
cuts  it  another  way,  and  applies  the  patent  to  spreading  it 
outwards. 

Witness. — The  other  cuts  it  the  other  way  to  spread  it 
out  broader,  by  which  he  obtains  the  new  use  of  a  circular 
expanding  table,  instead  of  a  long  one.  Gillow's  table 
could  only  be  expanded  by  elongation.  The  defendant's 
is  done  on  the  same  principle  as  the  plaintiff's ;  it  radiates 
from  a  common  centre.  The  surface  proceeds  on  the 
same  mechanical  principle.  The  patent  appears  to  me  to 
confine  itself  to  the  surface,  and  not  to  the  directing 
machinery.     I  have  read  it  with  great  attention. 

Cross-examined  by  Mr.  Hill.  Gillow  divided  his  table 
into  two  parts;  he  halved  it.  The  principle  of  the 
plaintiff  is  for  dividing  his  table  into  four  or  more  parts, 
that  will  enable  him  to  expand  it  circularly.  Gillow*s 
table  was  confined  to  one  line  of  expansion. 

Joseph  Read  sworn.  Examined  by  Mr.  Richards, — I 
have  been  a  working  engineer,  or  machinist,  at  least 
twenty-five  years.  In  1835  I  was  employed  by  Mr.  Jupe 
to  make  a  model  of  his  table,  from  a  pattern  he  brought 
me,  made  of  card-board.  In  that  model  there  was  no 
machinery  underneath  to  make  the  parts  diverge.  Mr. 
Jupe  applied  to  me  to  make  some  machinery  to  make  the 
sections  move  simultaneously.     His  model  drew  out. 

By  Lord  Abinger. — He  did  not  give  you  any  model  of 
the  machinery,  but  only  a  card  divided  into  four  pieces, 
and  desired  you  to  construct  some  machinery  to  effect  that 
mechanically  instead  of  by  hand. 

Witness. — Yes.  I  have  seen  a  model  of  Pratt's  table ; 
in  my  opinion  it  is  on  precisely  the  same  principle  as 
Jupe's.  The  machinery  used  by  Pratt  is  not  the  same  as 
that  of  Jupe's ;  it  is  only  adapted  from  Gillow's  slides. 
Looking  at  the  plane  of  Pratt's  table,  the  principle  of 
expansion  is  the  same  exactly  as  Jupe's ;  in  both  tables 
the  pieces  radiate  from  one  common  centre. 

Examined  by  Sir  Frederick  Pollock. — I  invented  the 
mechanical  parts  for  moving  the  pieces  out  simultaneously. 
The  table  is  quite  perfect  without  my  machinery. 
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Lord  Abinger. — So  that  it  comes  to  cutting  the  table 
into  four  pieces. 

iSirV  Frederick  Pollock. — It  conies  precisely  to  that 
model,  which  is  there,  of  the  table  moving  out  on 
groovings,  and  filling-pieces  being  put  in. 

Lord  Abinger. — So  that  when  Gillow's  patent  expired 
nobody  could  apply  it  both  ways ;  no  matter  whether  he 
took  Gillow^s  machinery  or  Read's  machinery,  that  is 
indifferent  to  the  question. 

Sir  Frederick  Pollock. — Gillow's  is  a  totally  different 
thing.  Gillow's  patent  was  lengthening  a  table;  Jupe's 
is  a  patent  for  expanding  circular  tables. 

Lord  Abinger. — ^By  the  same  means  that  a  table  is 
lengthened  it  may  be  widened. 

Sir  Frederick  Pollock. — So  it  may,  for  aught  I  know. 

Lord  Abinger. — ^The  witness  says  the  defendant  has 
applied  Gillow's  patent  for  widening  a  table  as  well  as 
lengthening  it. 

Thomas  Bird  sworn.  Examined  by  Sir  Frederick 
Pollock. — I  have  been  a  cabinet-maker  for  the  last  forty 
years ;  my  attention  has  been  called  to  the  construction 
of  tables  ever  since  I  became  a  cabinet-maker.  I  never 
saw  a  table  that  enlarged  by  diverging  from  a  common 
centre.  I  consider  it  quite  new,  and  very  useful.  I  have 
read  the  specification,  and  could  make  the  table  from  the 
specification  alone,  and  I  think  any  competent  workman 
could. 

Cross-examined  by  Mr.  Hill. — If  a  Gillow's  table  were 
sent  to  me  I  could  soon  alter  it  into  one  of  the  defendant's 
tables ;  I  should  saw  through  the  two  halves,  and  make 
them  quarters,  and  by  using  the  slides  similar  to  Gillow's 
it  would  produce  a  table  similar  to  the  defendant's. 

Edward  Bailey  sworn.  Examined  by  Mr.  Richards. — 
I  am  an  upholsterer  and  cabinet-maker.  I  have  been 
in  business  many  years,  and  am  well  acquainted  with  the 
several  sorts  of  tables  that  have  been  in  use  since  I  have 
been  in  business.  I  know  June's  table ;  it  is  quite  new, 
and  very  useful.  Until  I  saw  Jupe's  tables  I  never  saw  one 
with  pieces  diverging  from  a  common  centre.  I  have  seen 
a  model  of  Pratt's  table;  I  consider  that  it  is  made  on 
precisely  the  same  principles  as  Jupe's. 

Thomas  Banting  sworn.  Examined  by  Sir  Frederick 
Pollock. — I  am  an  upholsterer  and  cabinet-maker.  I  have 
been  in  business  upwards  of  half  a  century.     I  have  seen 
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Jupe's  table;  in  my  opinion  it  is  quite  new.  I  never  saw 
a  table  previous  to  Jupe*s  that  enlarged  by  expanding  from 
the  centre.  I  have  seen  a  model  of  Pratt^s  table,  and  I 
should  say  it  is  exactly  the  same  as  Jupe's;  they  both 
start  from  a  common  centre;  that  is  a  term  well  known  in 
cabinet  making. 

Robert  Hughes  sworn.  Examined  bv  Mr.  Bichardt. — 
I  am  an  upholsterer  and  cabinet-maker,  and  am  well 
acquainted  with  tables  that  have  been  in  use  for  many 

fears.  I  have  seen  Jupe's ;  I  consider  it  perfectly  new ; 
never  saw  anything  like  it  previous  to  his  patent.  I 
have  seen  the  model  of  the  defendant's  table;  in  my 
opinion  the  same  effect  is  produced  in  both. 

John  Pringle  sworn.  Examined  by  Sir  Frederick 
Pollock, — I  have  been  acquainted  with  cabinet-making  all 
my  life.  I  know  Jupe's  expanding  table ;  in  my  opinion 
it  is  quite  new.  Before  he  had  his  patent  I  never  saw  a 
table  that  radiated  from  a  common  centre.  The  model  of 
Pratt's  which  I  have  seen  here  to-day  is  a  combination  of 
Gillow's  expired  patent  and  Jupe's  existing  patent.  Such 
a  table  could  not  be  produced  without  adopting  Jupe's 
patent 

Cross-examined  by  Mr.  HilL — Gillow's  patent  applied 
strictly  to  a  table  that  expanded  longitudinally.  Mr.  Jupe 
has  taken  out  a  patent  for  a  table  to  expand  lateraliyy  and 
I  think  I  could  not  do  any  thing  with  that  table  without 
infringing  Mr.  Jupe's  patent.  I  could  convert  a  Gillow's 
table  into  the  defendant's,  but  not  without  adopting  the 
patent  of  Mr.  Jupe. 

Henry  Holland  sworn.  Examined  by  Sir  Frederick 
Pollock. — I  have  been  a  cabinet-maker  upwards  of  forty 
years.  I  have  seen  Jupe's  table;  I  consider  it  perfectly 
new,  and  most  useful.  I  have  seen  a  model  of  the 
defendant's  table ;  in  my  opinion  it  is  a  decided  imitation 
of  Jupe's. 

William  Francis  sworn.  Examined  by  Mr.  Richards. — 
I  have  carried  on  business  as  a  cabinet-maker  and  uphol- 
sterer upwards  of  forty  years.  I  have  seen  a  model  of 
Jupe's  table ;  I  consider  it  quite  new.  I  think  Pratt's  is  a 
perfect  imitation. 

Henry  fFhittaker  sworn.  Examined  by  Sir  W.Follett. 
— I  am  employed  by  cabinet-makers  as  a  draughts- 
man. I  have  seen  Jupe's  table;  in  my  judgment  it  is 
entirely  new ;  I  consider  it  decidedly  better  than  Gillow's 
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table.  I  am  of  opiuion  that  Pratt's  is  on  the  same  prin- 
ciple ;  the  only  difference  is  that  he  goes  a  roundabout  way 
to  obtain  the  same  effect. 

Henry  James  sworn.  Examined  by  Mr.  Richards. 
— I  am  in  the  employ  of  Mr.  Jupe.  I  am  acquainted 
with  the  patent  tables;  there  is  a  great  demand  for 
them. 

Sir  Frederick  Pollock. — That  is  my  case,  my  Lord. 

Mr.  HiU. — My  Lord,  I  am  to  submit,  my  Learned 
Friend  must  be  called. 

Lord  Minger. — Why  so  ? 

Mr.  HiU. — My  Lord,  in  the  first  place,  I  submit  that 
his  specification  does  make  a  claim  for  a  process,  or  a 
mode,  of  doing  this,  and  that  it  appears  by  the  evidence  of 
the  foreman,  that  a  part  of  that  mode  is  his  invention, 
and  not  his  master's.  I  believe  that  point  has  been  taken 
with  success  before— the  case  of  Barker  and  Harris  v. 
Shaw,*  in  which  your  Lordship  was  Counsel,  at  Lan- 
caster— 

Lord  Abinger. — ^No  doubt,  no  doubt;  but  the  witnesses 
have  said  the  mechanical  contrivance  by  which  it  is 
effected  is  not  new,  and  if  it  is  new  it  is  not  his. 

Mr.  Hill. — That  is  another  point ;  the  witness  said  that 
was  his  invention  and  not  his  master's— -one  part  which  is 
not  described. 

Lord  Abinger. — "The  object  of  my  invention  or 
improvement  is  so  to  construct  an  expanding  table,  that 
the  sections  which  compose  the  surface  of  the  original,  or 
unexpanded  table,  may  be  caused  to  diverge  from  a  com- 
mon centre,  so  that  the  table  may  be  enlarged  or  expanded 
by  inserting  leaves  or  pieces  in  the  openings  or  spaces 
caused  by  the  divergence  of  the  sections  from  the  common 
centre."  You  see  he  does  not  say  my  invention  is  to  cut 
a  table  into  sections,  but  so  to  contrive  the  sections,  so  to 
construct  an  expanding  table,  that  the  sections  which 
compose  the  surface,  may  be  caused  to  diverge  from  a 
common  centre. 

Mr.  Hill. — Then  he  goes  on  to  describe  the  mode 
in  which  they  are  caused  to  diverge,  and  all  the  modes 
which  he  describes,  are  the  modes  of  divergence  in  radial 
lines  from  that  centre ;  he  does  not  say  what  his  wit- 
nesses now  say,  that  his  principle  lies  on  the  surface  of 
his  table. 

•  Webs.  R.,  p.  126. 
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Sir  Frederick  Pollock^ — I  beg  your  pardon. 

Mr.  Hill, — His  witnesses  have  told  your  Lordship,  if  I 
have  correctly  understood  them,  that  the  principle  of  this 
invention  is  to  have  the  plane  of  a  table  divided  into 
sectors^  so  that  they  may  diverge  from  a  common  centre. 
Now  here  your  Lordship  knows  the  whole  patent  must  be 
construed  together.  The  title  of  the  patent  is  for  an  im- 
proved expanding  table.  Now,  my  Lord,  that  certainly, 
if  there  is  any  force  in  language,  includes  some  process 
by  which  it  is  to  be  expanded.  Then  he  goes  on  to  say, 
that  being  the  title  which  must  always  be  construed  with 
the  specification ;  "  The  object  of  my  invention,  or  im- 
provement, is  so  to  construct  an  expanding  table,  that 
the  sections  which  compose  the  surface  of  the  original,  or 
unexpanded  table,  may  be  caused  to  diverge  from  a 
common  centre,  so  that  the  table  may  be  enlarged,  or 
expanded,  by  inserting  leaves,  or  pieces,  in  the  openings, 
or  spaces,  caused  by  the  divergence  of  the  sections  from 
the  common  centre."  My  Lord,  he  talks  first  of  an 
expanding  table;  that  includes  the  whole.  The  whole 
machinery  of  the  table,  if  the  table  can  be  called  a 
machine ;  the  whole  apparatus ;  every  thing  that  belongs 
to  it;  then  he  tells  you  he  is  going  to  take  out  a  patent 
for  such  a  construction,  as  shall  produce  a  given  effect ; 
and  he  figures  many  modes  of  construction,  and  describes 
them.  They  have  all  this  in  common,  that  all  the  sectors 
diverge  in  radial  lines,  from  his  centre ;  that  they  have  all 
in  common ;  and  some  of  those  processes  which  he 
describes,  and  which  he  claims,  are  invented  by  the 
plaintiff's  foreman  :  that  is  the  first  objection  which  I 
make.  But,  my  Lord,  the  second  objection  is,  that  his 
witnesses  describe  what  they  are  pleased  to  call  the  prin- 
ciple of  the  patent  in  one  way,  and  the  patent  itself 
describes  it  in  another.  They  describe,  as  I  have  before 
said,  the  principle  of  this  patent  to  be  a  mode  of  cutting 
the  surface  into  sectors.  Then  my  objection  is,  that 
when  I  read  the  specification,  I  do  not  nnd  that  it  is  a 
patent  for  cutting  a  table  into  any  particular  number 
of  sectors,  or  arranging  those  sectors  in  a  particular  way 
towards  each  other;  but  I  find  it  is  for  an  expanding  table, 
with  such  a  mode  of  construction,  as  that  it  can  be 
expanded,  and  then  he  ties  himself  down,  really  and 
truly,  as  it  appears  to  me,  to  a  particular  species  of 
expansion,  because  he  tells  you  no  other  way  to  work  the 


OF   PATENT  CASES.  265 

patent^  but  by  making  the  expansion  in  radial  lines  from 
the  centre.  The  third  objection  is,  that  there  is  no 
novelty  in  the  invention ;  none  at  all.  No  novelty  in  the 
invention  as  described  by  the  witnesses.  If  I  am  to  take 
the  invention  from  the  witnesses,  namely,  that  the  plane  of 
the  table  is  dealt  with  in  a  particular  way,  then  I  am  to 
ask  your  Lordship,  as  a  matter  of  law,  that  if  a  circle 
has  been  cut  by  one  man  into  two  semicircles,  whether 
another  man  can  take  out  a  patent  for  cutting  it  into  four 
quarters.  I  should  think  not.  Therefore,  my  Lord,  I 
say  there  is  no  novelty ;  and  that  is  my  third  objection. 
But,  my  Lord,  supposing  there  to  be  some  novelty;  let 
US  see  then,  is  there  any  infringement  ?  Have  I  touched 
the  novelty,  whatever  it  is  ;  let  it  be  where  it  may ;  let  it 
be  in  the  surface ;  let  it  be  in  the  frame ;  let  it  be  in  the 
whole  put  together ;  let  it  be  in  the  whole  use  of  it :  have 
I  touched  that  novelty  anywhere?  I  apprehend  not. 
What  have  I  done  ?  I  have  taken  Gillow's  table,  and 
having  used  that  table  in  a  way  that  I  may,  I  have  drawn 
it  out  to  its  extremity.  Is  there  any  reason  why  I  should 
not  cut  these  two  semicircles  into  two  quadrants? 

Lord  jibinger. — According  to  Sir  Frederick  PoUock^ 
his  patent  would  have  been  equally  good  if  he  had  said, 
^^My  patent  consists  in  applying  Gillow's  principle  to 
widening  a  table,  as  well  as  to  lengthening  it." 

Mr.  Hill. — Yes,  my  Lord ;  I  apprehend  so.  It  would 
have  been  equally  good.  I  humbly  submit  to  your  Lord- 
ship, that  it  is  neither.  Now,  my  Lord,  perhaps  it  is 
almost  idle  to  argue  after  the  witnesses  have  given  up, 
and  my  Learned  Friend  has  given  up  his  radial  lines,  and 
his  mode  of  drawing  out.  Perhaps  it  is  almost  idle 
to  inquire  whether  we  have  used  any  of  the  means 
claimed  by  the  plaintiff,  in  order  to  produce  our  effect. 
Why  no !  We  have  not  touched  his  at  all.  We  have 
not  used  one  of  his  means.  The  elongation  is  produced 
by  Gillow.  Our  table  grows  longer  by  the  invention  of 
Mr.  Gillow. 

Lord  Abinger. — And  wider  too. 

Mr.  Hill. — How  does  it  grow  wider?  Does  it  grow 
wider  by  any  of  Mr.  Jupe's  radial  guides  or  radial  grooves? 
Not  at  all.  It  grows  wider  by  a  groove  which  is  at  right 
angles  to  the  long  groove,  and  by  which  it  is  drawn  out* 
Mr.  Gillow's  is  a  right  angular  motion ;  it  lengthens ;  Mr. 
Pratt's  is  a  right  angular  motion  which  gives  breadth. 


266  carpmael's  reports 

We  have  only  to  work  Pratt's  first;  draw  out  Pratt's,  and 
then  the  original  table  having  been  circular^  I  have  as 
much  right  to  say  Mr.  Pratt  gives  length  as  that  Mr. 
Gillow  does.  Mr.  Pratt  gives  you  length,  and  Mr.  Gillow 
breadth.  It  is  a  play  on  words  to  say  Oillow's  gives 
length,  and  Mr.  Jupe's  gives  breadth.  That  which  you 
begin  with  you  may  consider  as  giving  length,  because 
when  you  have  drawn  it  out  once,  it  is  longer  than  it  was 
before,  and  that  which  you  end  with  may  be  considered 
as  giving  it  breadth.  The  first  plea  is,  we  have  infringed 
his  patent.  I  apprehend  we  have  not  infringed  it,  even  if 
it  was  a  good  patent,  if  his  invention  was  perfectly  well 
described,  because  I  apprehend  that  our  invention  is 
entirely  on  different  principles  altogether.  Then  again  I 
apprehend  that  on  the  second  plea,  that  this  gentleman  is 
not  the  inventor,  for  it  is  his  workman ;  on  the  third  plea, 
that  the  plaintiff  has  not  properly  described  the  invention. 
I  am  assuming  for  the  moment  that  we  have  infringed  his 
patent,  that  he  is  the  inventor  of  this;  I  am  assuming 
that  where  he  has  described,  where  he  has  told  you  how 
by  means  of  two  motions  at  right  angles  with  each  other 
to  produce  this  effect — 

Lord  Abinger. — You  see,  Mr.  Hill,  let  us  fully  under- 
stand each  other.  Sir  Frederick  Pollock  contends  the  in- 
vention does  not  consist  in  the  mechanical  part  at  all ;  the 
witnesses  say  the  same  thing,  and  I  incline  to  think  the 
specification  says  the  same  thing.  I  will  read  the  words  : 
"The  object  of  my  invention  or  improvement  is  so  to 
construct  an  expanding  table  that  the  sections  which  com- 

Eose  the  surface  of  the  original  or  unexpanded  table,  may 
e  caused  to  diverge  from  a  common  centre,  so  that  the 
table  may  be  enlarged  or  expanded  by  inserting  leaves  or 
pieces  in  the  openings  or  spaces  caused  by  the  divergence 
of  the  sectors  from  the  common  centre."  I  must  admit 
the  words  are  somewhat  obscure,  and  that  it  might  be 
a  matter  of  some  doubt  whether  or  not  the  mode  of 
diverging,  or  the  act  rather, — the  act  of  divergence  itself 
was  not  part  of  the  invention.  I  think  when  you  come  to 
look  at  it,  it  is  not  so.  Supposing  he  had  described 
nothing  more  than  that,  and  then  a  man  had  taken  his 
table  and  cut  it  into  sectors  in  this  way,  and  then 
moved  them  by  his  hand  and  filled  up  with  pieces, 
it  will  be  contended  that  was  his  invention.  Then 
it  goes  on ,  to  say,    you  observe^    which   confirms   me 
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in  the  view  I  have  taken^  ''Having  tlius  generally 
stated  the  nature  of  the  invention,  and  the  object  to  be 
obtained,  I  would  remark  that  there  are  various  mechanical 
arrangements  by  which  the  invention  may  be  performed,^ 
and  he  says,  I  do  not  claim  those  mechanical  arrangements; 
but  for  the  convenience  of  the  public  I  will  set  forth  some 
of  them  which  may  be  applied  to  perform  it  That  I  take 
it  to  be  the  invention. — Then  comes  the  question  whether 
that  be  an  invention. 

Mr.  Hill. — It  says,  "In  conclusion  I  would  remark, 
that  all  the  arrangements  of  my  improved  table  should  be 
supplied  with  proper  stop-pieces,"  and  *'I  would  remark 
that  according  to  the  description,  and  the  various  figures  of 
the  drawings,  it  will  be  seen  that  the  sections,  a,  a, 
diverge  in  parallel  and  radial  guides,  £/,  but  it  is  not 
essential  that  such  guides  should  be  radial,  though  I 
believe  it  to  be  preferable,  for  it  will  be  evident  that  the 
sections,  a,  a,  may  diverge  from  a  common  centre  in  direc- 
tions not  truly  radia] ; "  which  is  very  true,  your  Lordship 
sees,  because  if  you  were  to  make  the  rays  curvilinear, 
all  curving  the  same  way,  that  would  produce  the  same 
effect.  That  being  so,  he  has  guarded  you  against  that 
merely  colourable  alteration  of  the  radial  motion.  What 
I  want  to  call  your  attention  to  is  this,  it  is  radial  motion, 
motion  by  radial  lines,  which  alone  he  gives  you,  and  to 
which  alone  he  refers. 

Lord  Jlbinger, — He  concludes  at  the  bottom,  you  see, 
'^  But  I  do  declare  that  my  invention  of  an  improved 
expanding-table  consists  in  constructing  the  same,  so  that 
the  sections,  a,  a,  of  which  the  original  or  unexpanded- 
table  is  composed,  may  diverge  from  a  common  centre, 
and  the  table  be  enlarged  or  expanded  by  inserting  leaves 
or  pieces  in  the  openings  or  spaces  caused  by  the  diver- 
gence as  hereinbefore  described."  So  that  you  see  if  yoa 
take  it  by  the  hand,  and  if  you  take  the  sections  and  place 
them  further,  or  change  their  position  in  any  way  so  as  to 
fill  the  interstices  by  other  pieces,  that  would  be  still  his 
patent. 

Mr.  Hill. — Probably  your  Lordship  supposed  I  was  re- 
ferring to  the  machinery  which  shoots  it  out ;  I  am  not; 
when  I  speak  of  radial  lines  or  grooves,  I  do  not  speak  of 
the  machinery  invented  by  the  foreman;  I  mean  the 
grooves  along  which  the  sectors  pass,  whether  moved  by 
band  or  any  mechanical  means.     I  say  in  all  these  figures 
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he  has  given  those  grooves  perfectly  radial;  it  is  those 
grooves  of  which  he  speaks  in  the  passage,  the  grooves, 
not  the  mechanics — 

Lord  Abinger, — You  think  he  makes  the  grooves  part? 

Mr.  HiU. — ^Yes;  he  gives  twenty-three  drawings;  in 
every  one  of  them,  there  are  these  grooves;  in  every  one 
of  them,  the  grooves  are  purely  radial,  some  have  an 
additional  apparatus  by  which  the  whole  number  of  sectors, 
or  whatever  they  may  be,  are  shot  forth  at  once,  others 
are  without  it,  and  in  the  latter  case  the  sectors  must  be 
drawn  out  one  by  one  by  the  hand ;  in  all,  the  means  of 
divergence  from  a  common  centre  are  in  purely  radial 
lines. 

Lord  Abinger. — ^That  you  see  is  a  matter  of  fact ;  your 
invention  is  a  round  table  cut  in  four  parts,  you  place  the 
sections  in  a  position  that  they  still  point  towards  the 
centre  \  in  an  oblong  table  they  do  not 

Mr*  Hill. — I  should  have  thought  it  was  matter 
of  law,  whether  this  invention  was  included  in  this 
written  instrument  which  your  Lordship  will  construe, 
my  present  objection  is,  that  our  table  is  not  to  be  found 
in  the  specification.  I  want  to  know  where  he  finds  in 
the  specification,  proof  that  he  has  complied  with  the 
condition  of  the  patent,  namely,  that  he  has  discovered 
his  invention  to  the  world ;  so  far  as  this  goes,  I  say  he  has 
not  done  any  such  thing. 

Lord  Abinger. — What  he  says  is  in  effect  this, — my 
invention  does  not  consist  in  the  modus  operandi,  it  consists 
in  producing  an  effect,  no  matter  by  what  means,  which 
effect  was  never  produced  before,  that  is  the  effect  of 
making  the  parts  of  a  table  being  divided  into  more  than 
two,  recede  from  each  other,  and  therefore  from  their 
common  centre,  and  making  a  large  table  by  filling  up 
the  interstices.  That  is  what  he  considers  to  be  his 
patent. 

Mr.  Hill. — I  submit  first  of  all  that  is  not  his  mode  of 
specifying.  Having  made  these  observations  it  will  now 
be  for  me  to  address  the  jury. 

Lord  Abinger. — I  think  on  that  part  of  the  specifica- 
tion, whether  it  consists  of  the  mere  sections  of  the 
surface  of  the  table,  or  whether  it  embraces  any  part  of 
the  invention,  that  is  a  matter  undoubtedly  that  may  be 
open  to  doubt,  and  you  may  go  to  the  jury  on  it,  or  it 
may  be  reserved  for  you^  if  it  embraces  any  part  of  the 
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mechanical  construction,  then  the  witnesses  have  put  him 
out  of  Court,  because  they  say  *^  that  is  no  part  of  the  in- 
vention/' another  witness  says,  that  is  my  invention  and 
not  his,  and,  therefore,  on  that  part  he  is  out  of  Court. 

Sir  Frederick  Pollock. — It  is  on  that  point  I  wish  to 
address  a  few  words  to  his  Lordship. 

Z^ord  Abinger. — I  put  it  in  this  way;  I  am  the  more 
anxious  to  do  that  because  I  wish  to  hear  Sir  Frederick 
Pollock  on  it.  Supposing  after  a  gentleman  has  taken  out 
his  patent,  and  his  patent  is  for  elongating  a  table  by  slides; 
if  the  table  be  very  long  he  draws  out  the  foot,  if  not  very 
long  he  does  it  by  other  means.  It  is  for  elongating 
a  table.  Suppose  any  other  man  immediately  after 
Gillow's  patent,  had  widened  one  of  the  tables  in  the 
same  way,  would  not  that  have  been  an  infringement  of 
Gillow's  patent  ? 

Sir  Frederick  PoUockn — It  is  very  likely  it  would. 

Mr.  Rotch, — I  wish  to  address  his  Lordship  on  the 
subject  of  the  specification.  My  object  in  wishing  to 
address  your  Lordship  is  to  endeavour  to  show  most 
distinctly,  which  I  hope  I  shall  be  able  to  do,  that  this 
specification  cannot  be  construed  in  any  other  way  than  as 
a  specification  for  the  construction.  It  appears  to  me,  my 
Lord,  some  limit  must  be  put  in  all  specifications  to  that 
rule  of  law  which  allows  a  patentee  to  state,  ^  I  do  not 
mean  to  claim  the  particular  mode  by  which  I  carry  the 
invention  into  effect,  I  mean  to  claim  the  principle.'' 
Why  we  all  know  perfectly  well  there  is  no  patent  that  is 
comparatively  worth  anything  that  does  not  involve  a 
principle,  and  it  is  laid  down  in  the  books  in  order  to 
maintain  that  principle,  you  must  show  some  practical 
mode  of  carrying  it  into  effect,  that  is  the  general  rule  of 
law,  that  must  be  construed  with  some  limit  as  to  specifi- 
cations. I  take  it  in  this  particular  specification  it  is 
manifest  on  the  face  of  it,  the  inventor  intended  from  the 
beginning  to  the  end  to  claim  his  radial  bars  as  the  con- 
struction. I  do  not  think  any  disclaimer  he  may  make  of 
the  means  by  which  he  does  it  can  so  entirely  throw  him 
at  large,  that  he  may  grasp  at  every  possible  means 
of  arranging  this  surface  of  the  table  so  as  to  form  his  in* 
vention.  I  am  now  taking  the  point  your  Lordship  puts ; 
that  if  it  be  conceded  from  the  witnesses  that  the  construc- 
tion is  not  new  the  patent  is  bad ;  but  my  friend  Sir 
Frederick  Pollock^  and  those  with  him  contend  "  Yes,  but 
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we  do  not  claim  that."  If  I  can  show  to  your  Lordship 
distinctly  on  the  face  of  the  specification,  and  from  any 
argument  I  may  urge,  he  does  claim  it,  the  specification 
will  prevent  his  getting  out  of  it,  and  thereby  fix  him  with 
a  nonsuit.  The  specification  sets  out  with  stating,  <^  the 
object  of  my  invention  or  improvement  is  so  to  construct 
an  expanding-table  that  the  sections  which  compose  the 
surface  of  the  original  or  unexpanded- table  may  be  caused  to 
diverge  from  a  common  centre."  May  be  caused  to  diverge. 
The  cause  of  that  divergence  must  be  the  machinery, — 
*^80  that  the  table  may  be  enlarged  or  expanded  by  insert- 
ing leaves  or  pieces  in  the  openings  or  spaces  caused  by 
the  divergence  of  the  sections  from  the  common  centre. ' 
That  is  the  object;  then  he  goes  through  a  long  detail. 
The  specification  shows  the  various  modes  in  which  he 
does  it.  After  describing  the  various  detailed  manners  in 
which  he  does  it,  he  says  this,  *'  In  conclusion  I  would  re- 
mark, that  all  the  arrangements  of  my  improved  table 
should  be  supplied  with  proper  stop  pieces,  to  prevent 
the  sections  being  projected  beyond  the  necessary  distance, 
which  stop-pieces  may  be  placed  in  various  parts,  accord- 
ing to  the  shape  or  construction  of  the  table."  That  is  a 
fair  limit  not  to  be  tied  down.  Those  are  the  sort  of 
limits  intended  to  be  given  to  the  patentee  when  he  says, 
I  do  not  confine  myself  strictly  to  the  manner  it  is 
hereby  described,  and  further,  that  the  surface  of  the 
table  may  be  divided  into  more  or  less  sections  than  those 
herein  shewn.  That  is  a  fair  variation,  because  six  radial 
lines  will  carry  out  six  pieces,  as  well  as  four  radial  lines 
will  carry  out  four.  "  The  surface  of  the  table  may  be 
divided  into  more  or  less  sections  than  those  herein  shewn, 
to  suit  different  shapes  and  sizes;  also  that  a  portion  of  the 
surface  in  the  centre  part  of  the  table  may  be  left  fixed  to 
the  bed,  the  sections  and  leaves,  or  filling-up  pieces,  being 
shaped  accordingly."  It  is  clear  the  mere  filling-up  pieces 
can  form  no  part  of  this  patent.  That  seems  to  place  the 
patent  more  strongly  on  the  footing  of  the  machinery  and 
guides  that  turn  out  the  table,  because  Gillow's  tables  are 
enlarged  by  filling  the  pieces  in,  that  is  quite  clear.  **  I 
would  remark,  that  according  to  the  description,  and  the 
various  figures  of  the  drawings,  it  will  be  seen  that  the 
sections,  a,  a,  diverge  in  parallel  and  radial  guides/' 
This  seems  to  me  to  fix  most  strictly  those  parallel  and 
radial  guides,  the  guides  and  slides  o^  which  are  parallel 
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to  each  other^  ^^the  sections^  a,  a,  diverge  in  parallel 
and  radial  guides^  d^  but  it  is  not  essential  that  such  guides 
should  be  radial,  though  I  believe  it  to  be  preferable,  for  it 
will  be  evident  that  the  sections,  a,  a,  may  diverge  from  a 
common  centre  in  directions  not  truly  radial/'  What  is 
the  meaning  of  that?  It  is  giving  that  limit  which  I  say 
the  patentee  has  a  right  to  ;  that  slight  variation  which  is 
not  to  deprive  him  of  his  patent;  that  little  variation 
which  embodies  the  same  principle  of  a  radial  guide ;  and 
although  they  are  not  truly  radial,  it  means  you  are  not  to 
upset  any  patent  by  making  some  little  paltry  variation. 
**  I  woulcl  also  remark,  that  it  will  be  evident  that  the  im- 
proved expanded-table  shewn  at  figs.  1,  and  3,  is  capable 
of  assuming  any  intermediate  size  between  those  shown, 
depending  on  the  size  of  the  filling-pieces  or  leaves,  b. 
Having  thus  described  the  nature  of  my  invention,  and 
the  means  of  carrying  the  same  into  efiect,  I  would 
remark  that  I  do  not  claim,^^ — he  does  not  say  the 
various  modes  of  carrying  the  same  into  efiect,  but 
he  says,  **  I  do  not  claim  the  various  parts  sepa- 
rately.^' He  does  not  claim  a  guide  separately,  be- 
cause a  guide  there  is  in  Gillow^s  table ;  he  does  not 
claim  a  piece  of  polished  mahogany  separately;  he  does 
not  claim  any  of  the  parts  separately ;  "  nor  do  I  confine 
myself'^  not  to  the  manner  of  moving  the  sections,  but 
"  to  the  precise  manner  of  moving  them."  That  again 
comes  within  the  limit  of  the  curved  line,  or  strait  line  for 
radial  lines ;  '^  but  I  do  declare  that  my  invention  of  an  im- 
proved expanding  table  consists  ^' — of  what  ?  Not  in  the 
surface ;  not  in  moving  the  surface  of  the  table  in  a  strait 
line,  but  'Mn  constructing  the  same;"  using  again  the 
word  constructing ;  **  so  that  the  sections,  a,  a,  of  which 
the  original,  or  unexpanded  table,  is  composed,  may 
diverge  from  a  common  centre,  and  the  table  be  enlarged, 
or  expanded,  by  inserting  leaves,  or  pieces,  in  the 
openings,  or  spaces,  caused  by  the  divergence  as  herein- 
before described.'*  Now  it  appears  to  me,  my  Lord,  that 
these  words,  very  large  in  themselves,  are  subject  to  the 
limitation  which  would  be  put  on  them  by  the  Court,  and 
is  the  limitation  which  is  ordinarily  put  on  them ;  that  is, 
the  limitation  which  will  allow  them  to  vary  sufficiently, 
not  to  be  interrupted  by  a  modification  that  has  no  value 
in  it  at  all;  that  the  Court  will  say  you  are  let  out  of  that ; 
you  are  not  to  be  thrown  open  in  that  way.      If  there  is 
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any  limit  to  be  put  on  it,  I  should  say  this,  strictly  speak- 
ing, is  a  specification  of  a  table  having  radial  guides  at  all 
events,  on  which  those  must  move,  and  that  is  the  fair  and 
honest  interpretation  of  the  specification.  The  table,  if 
made  in  this  shape,  and  if  it  had  Mr.  Gillow's  frame  attached 
to  it,  would  be  widened ;  it  could  only  allude  to  the  parti- 
cular shape  of  the  surface  of  the  table,  in  its  unexpanded 
shape ;  therefore,  unless  Mr.  Jupe  means  to  confine  himself 
to  his  radial  guides,  he  would  be  extending  the  patent  of 
Mr.  Gillow  on  for  another  fourteen  years,  and  shutting  out 
the  public  from  the  advantage  they  would  have  from  Mr. 
Gillow's  patent. 

Sir  Frederick  Pollock. — My  Lord — 

Lord  Abinger* — Sir  Frederick  Pollock,  I  will  not 
trouble  you  on  that  part  of  the  case,  which  respects  the 
mere  construction  of  the  specification ;  that  is  to  say, 
whether  the  specification  embraces  the  modus  operandi. 
If  I  am  asked  to  give  my  opinion  on  it  here,  I  should  say 
I  am  rather  inclined  to  think  the  witnesses  are  right, 
that  the  invention  consists  in  merely  dissecting  the  plane 
of  the  table,  and  so  arranging  the  parts  that  they  be  moved 
out  from  a  centre ;  on  that  you  need  not  trouble  yourself 
as  matter  of  law. 

Mr.  Hill. — I  understand  your  Lordship  to  reserve  that 
for  me. 

Lord  Abinger. — Yes,  of  course.  The  point  I  wish  to 
present  to  your  mind  is  this,  and  which  Mr.  Rotch  has 
just  now  touched ;  Mr.  Gillow's  is  a  patent  for  a  certain 
mode  of  elongating  a  round  table,  or  a  square  table, 
no  matter  which;  his  mode  is  not  confined  to  a  round 
table  or  a  square  table;  by  a  certain  contrivance  he 
lengthens  it;  the  witnesses  have  proved  that  this  same 
contrivance  is  applied  also  to  widen  it ;  that  is  what  the 
defendant  has  done.  If  you  have  taken  out  a  patent  that 
prevents  a  man  doing  that,  is  the  patent  sustainable  ?  in 
other  words^  is  the  mere  mode  of  dividing  a  table  into 
sections,  the  subject  matter  of  a  patent  ? 

Sir  Frederick  Pollock. — I  apprehend  it  is;  and  the  best 
proof  that  can  be  given  of  it  is  this :  Mr.  Gillow's  patent 
has  expired  these  twenty  years.  My  friend  represents  the 
mechanical  world  were  impatient  until  that  patent  should 
expire,  and  then  there  was  to  burst  forth  a  great  many 
novelties.  My  Lord,  it  had  expired  for  twenty  years,  and 
nobody  had  ever  dreamt  of  making  any  application  of  any 
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mechanical  arrangement  whatever  to  expand  a  table  from 
the  centre  notwithstanding.  My  Lord,  I  apprehend  the 
patent  is  taken  out  for  this  invention^  which  is  per- 
fectly new;  we  have  called  a  dozen  witnesses,  almost 
all  of  whom  are  at  this  end  of  the  town,  who  are  all 
in  great  business ;  so  far  from  there  being  any  jealousy 
of  the  plaintiff,  gentlemen  in  the  trade  have  come,  not  as 
reluctant  witnesses,  but  cheerfully  to  state  the  truth,  that 
according  to  their  experience  it  is  perfectly  new;  they 
never  saw  a  table  of  this  sort  before  in  all  their  lives,  and 
I  should  think,  that,  as  a  matter  of  fact,  they  pretty  well 
proved  this  point,  that  at  least  the  result  is  something  new. 
Now,  my  Lord,  what  was  it  that  Mr.  Gillow  made  ?  The 
principle  of  expanding  a  table,  if  I  may  so  say,  by  inserting 
leaves  in  the  centre  of  it,  is  very  much  older  than  Mr* 
Gillow  himself.  I  dare  say  your  Lordship  probably  can 
recollect  as  far  back  as  when  you  were  at  college,  and 
probably  then  would  pay  more  attention  to  such  matters 
than  you  would  have  done  since ;  the  mode  in  which  tables 
then  were  lengthened,  was  frequently  by  having  a  table 
in  two  half  round  pieces  which  separated,  the  legs  came 
out,  and  either  flap  pulled  up  in  the  middle,  or  pieces  put 
in  the  middle,  which  is  the  same  thing;  therefore Gillow's 
patent  was  not  for  separating  the  two  ends  of  a  table,  and 
putting  pieces  in  the  middle,  that  is  about  as  old  as  round 
tables  with  flaps  between  the  circular  ends.  Gillow's 
patent  was  this :  for  applying  a  particular  principle  in 
the  way  of  lengthening  the  table,  and  it  went  by  the  name 
of  the  telescope  table,  because  there  were  certain  parts, 
one  part  was  let  into  the  other,  and  pulled  out  very  much 
like  a  telescope ;  it  went  by  the  name  of  the  telescope. 
Gillow's  patent  was  not  for  doing  anything  with  the  table 
itself,  or  spreading  out  a  table,  separating  the  ends,  and 
putting  in  pieces ;  Gillow's  patent  was  not  for  the  mode 
of  doing  that,  the  thing  had  been  done  before;  but  neither 
in  Gillow's  time,  nor  in  any  body's  time  down  to  the  period 
when  Mr.  Jupe  took  out  his  patent,  did  any  one  suppose 
there  was  any  mechanical  application  by  which  you  could 
get  a  table  to  expand  from  the  centre,  and  yet  be  a  per- 
fectly 6rm  table.  Now,  what  have  we  done  ?  we  do  not 
ask  to  take  out  a  patent  for  any  part  of  the  mechanical 
arrangement;  on  the  contrary,  as  early  as  possible  the 
patentee  says,  "  I  would  remark,  that  there  are  various 
mechanical  arrangements  by  which  the  invention  may  be 

VOL.   II.  T 


274  CABPMABLS   RBPORTS 

performed."  I  have  called  witness  after  witness,  per- 
sons connected  with  the  trade,  persons  connected 
with  machinery,  with  science,  with  patents,  and  with 
improvements,  who  one  and  all  say,  ^^  until  Mr.  Jupe 
invented  his  table,  the  thing  never  had  been  done." 
Mr.  Jupe  says,  *'I  have  proved  it  can  be  done,  and  I 
show  you  how  to  do  it ;  but  there  are  various  other  me- 
chanical arrangements  by  which  the  thing  may  be  done." 
Why,  my  Lord,  it  is  a  very  specious  mode  of  saying 
*'  What  does  Gillow's  table  do  ? "  Why,  it  parts  across ; 
well !  and  then  it  parts  the  other  way.  Why,  my  Lord, 
there  is  hardly  a  patent  that  ever  came  before  a  Conrt 
and  Jury  which  would  not  have  its  e6fect  entirely  pulled 
down,  if  that  sort  of  figure  of  rhetoric  which  diminishes 
the  effect  of  the  thing  by  putting  a  few  questions,  is  to 
be  applied.  I  will  call  your  attention  for  a  moment  to 
Itcwu  V.  Marling* — in  which  a  most  important  and  valu- 
able patent  became  the  subject  of  consideration;  your 
Lordship  was  counsel  in  the  case ;  what  was  it  ?  It  was 
very  easy  to  say  you  used  to  shear  the  cloth  with  rotatory 
cutters,  but  it  was  before  that  done  longtudinally  i  that 
is,  in  the  length  of  the  cloth.  What  was  the  patent  for? 
Why,  for  doing  it  across  the  cloth  ;  it  was  easy  to  say,  to 
be  sure,  '*  is  there  any  mighty  difference,  ihstead  of  going 
from  north  to  south,  you  go  from  east  to  west!''  very 
easy  to  say  that,  but  what  did  my  Lord  and  the  Jury  say 
with  the  concurrence  of  all  Westminster  Hall ;  that  that 
is  not  the  mode  in  which  a  patentee  is  to  be  treated ;  you 
ask  of  practical  men  this  question,  it  is  very  true  that 
people  did  cut  cloth  longitudinally  by  those  rotatory 
shears.  Now  the  patent  is  taken  out  for  doing  that  across 
the  cloth  ;  did  any  body  even  dream  of  doing  that,  could 

Jon,  without  some  alteration  or  other,  no  matter  how 
ttle,  for  it  was  very  little,  could  you  have  done  it  across 
the  cloth  without  some  alteration ;  certainly  not. 
Lord  Abinger. — It  was  for  the  mode  of  applying  it. 
Sir  jF.  Pollock. — No !  The  man  who  first  discovered 
you  could  do  it  across  the  cloth,  as  well  as  along  the 
cloth,  by  some  little  alteration  of  the  machinery,  found 
out  that  which,  in  the  result,  turned  out  to  be  a  most 
important  invention;  it  made  the  cloth  a  great  deal 
smoother  and  better  by  taking  it  in  that  direction ;  just 
80  here,  a  man  may  have  looked  at  Gillow's  table  for  ever 

*  Vol.  i.  page  475. 
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and  ever  without  perceiving  it,  and,  indeed^  it  would  not 
be  by  the  adoption  of  precisely  the  same  machinery; 
you  must  have  the  two  sets  of  working  lines  that  are  to 
take  it  first  out  and  then  across,  you  must  have  them  by 
some  mechanical  ingenuity ;  using  Gillow's  patent  would 
never  suggest  to  you  the  mode  of  cutting  it  across  and 
elongating  the  other  way,  it  must  be  done  by  a  different 
arrangement,  and  it  would  require  considerable  mecha- 
nical ingenuity  to  do  that  Am  I  wrong  in  saying  it  is 
quite  plain  from  all  the  evidence  before  your  Lordship, 
that  nobody,  until  Mr.  Jupe^s  time,  ever  thought  you 
could  not  only  lengthen  a  table,  but  you  can  do  more, 
you  can  split  the  table  up  into  sectors,  carry  it  out  in 
diflferent  directions,  and  so  construct  the  machinery  that 
that  table  should  perfectly  answer  the  object  of  firmness, 
stability,  and  usefulness,  in  being  expanded  and  con- 
tracted conveniently  by  common  servants.  Mr.  Jupe 
found  that  out;  he  gives  a  particular  mode  of  doing  it; 
which  is  extremely  simple.  Another  man  says,  there  is 
a  different  mode  of  doing  it.  I  am  quite  sure  if  it  could 
be  done  by  means  of  a  groove,  it  could  be  done  by  some 
other  way.  Any  mechanic  who  was  applied  to  would  say, 
'^  Yes,  instead  of  taking  the  groove  which  is  diagonal,  you 
have  two  motions,  one  in  one  direction,  and  the  other  in 
another,  you  may  produce  precisely  the  same  effect." 
Mr.  Jupe  knew  that  perfectly  well,  and  any  mechanic 
would  have  told  him  you  cannot  take  out  your  patent  for 
that  particular  mode,  for  the  thing  may  be  done  in  fifty 
ways  ;  you  must  take  out  your  patent  for  discovering  that 
a  table  may  be  enlarged  in  that  manner  by  a  divergence 
from  a  common  centre,  and  accordingly  that  is  all  he 
claims.  He  claims  it  in  the  beginning;  he  claims  it  at 
the  end,  and  at  the  end  he  disclaims  any  part  of  the  ma- 
chinery— he  says,  "  I  do  not  claim  the  various  parts  sepa- 
rately of  which  the  same  is  composed ;  nor  do  I  confine 
myself  to  the  precise  manner  of  moving  the  sections,  a, 
a,  of  the  surface  of  the  table ;  but  I  do  declare  that  my 
invention  of  an  improved  expanding-table  consists  in 
constructing  the  same,  so  that  the  sections,  a,  a,  of 
which  the  original  or  unexpanded-table  is  composed, 
may  diverge  from  a  common  centre,  and  the  table  be 
enlarged  or  expanded  by  inserting  leaves  or  pieces  in  the 
openings  or  spaces  caused  by  the  divergence,  as  herein- 
before described;''   and  accordingly  the  figs.  1  and  3, 
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that  are  referred  to,  actually  have  nothing  but  the  portions 
of  the  table  put  together,  and  the  same  portion  of  the 
table  open  without  any  statement  there  of  grooves  of 
any  sort. 

Ixtrd  Abinger. — What  you  have  proved  is  this :  the 
defendant  has  cut  a  table  into  four  parts, —  a  round  table 
into  four  parts :  he  has  spread  out  those  parts,  and  made 
them  longer,  and  that  by  the  same  operation  he  has  made 
them  wider.  The  question  is  whether  that  is  an  infringe- 
ment of  your  patent  ? 

Sir  F.  PoUock. — ^That  is  the  question.     The  first  thing 
to  inquire  is,  what  is  the  principle  of  the  plaintiff's  patent  ? 
The  next  is,  does  the  defendant  do  the  same  thing  by  the 
same  mechanical  arrangement,  which  is  either  a  substi- 
tute for  that  which  the  plaintiff  has  adopted,  or  merely  a 
direct  imitation  of  it,  jor  some  equivalent  which  the  com- 
monest mechanic  would  be  able  to  supply  ?   If  so,  there  is 
enough  to  go  to  the  Jury,  which  is  quite  sufficient.     I  ap- 
prehend all  the  concurrent  testimony  shows  such  a  thing 
was  never  done  before,  however  simple  it  might  be,  and 
however  it  might  appear  to  be  a  thought  that  should  have 
come  into  the  mind  of  a  man  from  something  that  had 
been  done  before.     If  it  never  was  done  before,  this  is 
done  now,  and  is  done  in  a  particular  manner  described ; 
but  the  patent  is  not  taken  out  for  that  particular  manner. 
It  comes  to  this  question,  is  the  plaintiff's  a  patent  that 
can  be  sustained  ?     I  apprehend  there  is  quite  sufficient 
evidence  to  go  to  the  Jury ;  the  plaintiff's  patent  is  sus- 
tainable.    Then  the  next  thing  is  what  the  defendant  has 
done.    Is  it  an  imitation  of  the  plaintiff's  ?    Is  it  that  sort 
of  adaptation  of  known  machinery  so  as  to  produce  the 
same  effect,  which  is  either  in  substance  the  same,  or 
what  a  Jury  would  properly  be  directed  to  say  was  an 
imitation  ?    Under  these  circumstances  I  apprehend  there 
is  no  ground  for  saying  this  case  ought  to  stop.     When 
my  friend  has  called  his  witnesses,  if  he  should  call  any, 
I  think  I  shall  have  no  difficulty  in  satisfying  your  lord- 
ship and  the  Jury  by  and  by,  the  plaintiff  is  entitled  to 
a  verdict. 

Lard  Abinger. — Mr.  Hilly  I  think  this  a  question  for 
the  Jury.  The  questions  for  the  Jury  are  two;  first, 
whether  there  is  any  novelty  in  the  invention.  It  is  con- 
fined now  to  what  it  is  stated  to  mean,  which  is  a  mere 
invention  of  a  mode  of  dissection  of  a  tables  and  the 
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shape  in  which  the  pieces  are  cut  The  second  is  whe* 
ther  or  no  you  have  infringed  that  invention.  Those  two 
questions  are  for  the  Jury ;  it  is  not  for  rae  to  pronounce 
the  verdict. 

Mr.  Hill — May  it  please  your  Lordship ;  Gentlemen  of 
the  Jury. — His  Lordship  has,  with  great  kindness,  taken 
the  trouble  to  dissect  the  questions  into  which  this  case 
has  branched,  and  to  bring  it  into  a  very  narrow  compass, 
and  to  bring  it  into  a  compass  so  narrow  that  it  appears 
to  me  that,  although  certainly  here  are  most  eminent  per- 
sons in  attendance,  that  I  should  be  most  improperly 
taking  up  your  time  by  calling  them  before  you.  It  seems 
to  me  to  resolve  itself  into  a  matter  which  you  can  just  as 
well  judge  of  now,  from  what  you  have  before  you,  as  if 
you  had  all  the  scientific  men,  and  all  the  practical  men 
in  London  brought  before  you,  and  examined  one  by  one. 
Gentlemen,  his  Lordship  has  kindly  reserved  for  another 
tribunal  the  question  of  what  is  the  real  legal  effect  of 
this  specification,  whether  it  be  what  one  at  first  sight 
would  suppose  it  to  be,  a  claim  for  the  table,  and  the 
mode  by  which  that  table  is  drawn  out  in  the  various  ways 
in  which  it  may  be  drawn  out,  or  whether  it  is  a  mere 
claim  for  dividing  the  surface  of  a  table  into  pieces  of  a 
particular  form  ?  I  am  very  much  puzzled,  Gentlemen, 
how  to  deal  with  such  a  question  as  that.  It's  something 
like  attempting  to  dance  on  a  pin's  point.  There  is  a 
narrowness  in  it,  and  a  futility,  as  it  appears  to  me,  in  the 
whole  matter  so  reduced,  which  makes  it  extremely  diffi- 
cult for  me  to  know  what  to  say  to  you.  Gentlemen,  I 
have  asked  some  questions  of  the  witnesses  which  appear 
to  me  to  involve  the  whole  argument,  when  it  is  a  very  old 
invention  to  divide  a  table  into  two  parts,  is  it  another 
invention  to  come  to  divide  that  same  table  into  four 
parts?  The  same  saw  that  divided  it  into  two  parts 
would  divide  it  into  four  parts.  The  same  quantum  of 
ingenuity  which  divided  it  into  two  parts  would  be  quite 
sufficient,  I  should  think,  to  divide  it  into  four  parts,  and 
so  on  into  eight,  or  any  other  number  that  may  be  re- 
quired. Why,  Gentlemen,  if  this  is  the  plaintiff^'s  patenti' 
what  not  only  becomes  of  the  specification,  but  of  all  the 
evidence  we  have  had  here  before  you  to-day  ?  My  friend 
has  cut  off*  all  the  bed  of  his  table ;  he  has  cut  off  all  the 
stand;  he  does  not  ask  you  for  a  verdict  on  all  those 
grooves, — on  all  that  mode  of  elongating  the  sectors ;  that 
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curious  machinery  which  he  so  elaborately  displayed  to 
you ;  all  that  he  has  put  now  out  of  the  case ;  he  is  beaten 
from  fort  to  fort,  and  he  takes  refuge  in  this  roost  extra- 
ordinary citadel — this  common  centre  of  the  table,  and 
there  he  hopes  to  be  impregnably  surrounded  by  his  four 
sectors.  Now,  Gentlemen,  really,  as  I  before  said,  I  find 
a  difficulty  from  the  clearness  of  the  question — from  its 
being  self-evident,  as  it  appears  to  me,  I  find  a  difficulty 
in  the  duty  which  I  am  called  on  to  perform.  Can  any 
man  in  his  senses  say  that  there  is  any  invention, — I  will 
not  call  it  any  novelty, — but  any  invention  in  dividing  a 
table  into  four  parts,  in  dividing  the  plane  of  the  table  or 
the  surface  of  the  table,  as  the  witnesses  called  it,  into  four  ? 
Is  it  the  first  time  a  round  table  was  divided  into  four  parts  ? 
that  it  should  be  first  bisected  in  one  way,  and  then  bisected 
in  another  ?  Is  that  an  invention  ?  Why  no.  Gentlemen, 
the  invention  was  the  invention  of  Gillow ;  the  real  in- 
vention so  to  divide  the  table  that  you  might  separate  it, 
and  put  in  filling-up  pieces  or  leaves,  according  to  the 
openings  you  made  in  it.  There  was  some  invention  re- 
quired for  that.  My  friend  says,  ^'  it  has  been  done  before 
Gillow's ;  *'  but  inasmuch  as  it  had  been  done  according  to 
that  mode,  so  much  the  less  praise  to  Mr.  Gillow.  If  you 
do  not  praise  him,  you  must  his  predecessor;  there  was 
the  thing  invented  by  somebody;  there  was  somebody 
who  had  made  a  most  convenient  mode  of  separating  a 
table  into  parts,  and  expanding  it  because  of  that  separa- 
tion ;  then  it  would  be  filled  up.  Then  my  friend  says, 
^  there  is  great  merit  in  this  subdivision."  Now  what  is 
it  ?  Gentlemen,  I  am  not  interested  in  denying  that  there 
is  a  merit  in  this  invention,  as  1  believe  it  to  be.  As  to  the 
question  I  do  not  think  I  am  much  interested  in  weighing 
and  settling  it  with  you.  A  mode  by  which  you  make  all 
the  sectors  of  the  table  spring  out,  so  that  it  shall  retain 
something  of  its  circular  form  by  means  of  radial  grooves, 
and  admitting  of  a  sort  of  machinery  by  which  simply  by 
turning  the  table  round,  you  make  these  sectors  go  out 
^st  as  far  and  no  farther  than  you  choose,  may  have  some 
merit  about  it,  for  aught  I  know.  I  am  not  interested  in 
inquiring,  because  we  have  done  nothing  to  interfere  with 
that;  we  have  put  in  no  such  machinery;  we  have  no 
radial  grooves  at  all.  If  this  is  a  useful  invention,  and 
Mr.  Jupe  has  not  the  benefit  of  it,  why  it  is  from  two 
causes :  first  of  all,  that  he  has  not  constructed  his  sped- 
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fication  so  as  to  claim  that  which  is  the  real  merit  of  his 
invention ;  and  secondly,  for  some  reaison  I  do  not  know. 
It  is  not  because  we  have  stolen  it  from  him,  because 
the  whole  evidence  shows  we  have  made  no  such  table  of 
this  kind, — we  have  made  no  table  where  the  sectors 
shoot  out  into  radial  grooves,  or  any  approach  to  radial 
grooves,  or  by  turning  it  round  and  using  any  machi- 
nery, the  sectors  may  be  all  made  to  move  together. 
Our  table,  on  the  other  hand,  is  most  distinct :  it  does 
not  grow  out  of  his  at  all ;  it  has  no  relation  to  his ;  it 
proceeds  step  by  step  on  a  different  principle,  from  the 
beginning  to  the  end;  it  commences  from  Gillow's;  it 
uses  only  the  means  which  Gillow's  has  pointed  out,  and 
you  come  to  an  end  which  is  in  most  respects  essen* 
tially  different  from  the  end  arrived  at  by  the  plaintiff. 
Gentlemen,  you  see  on  the  plan  which  the  defendant 
has  adopted,  the  table  may  be  made,  within  reasonable 
bounds,  of  any  length  you  please;  is  that  so  of  the  plain- 
tiff's table  ?  Certainly  not ;  Jupe's  table  you  cannot^  if 
you  have  a  table  which  is  made  to  expaud  in  a  circular 
direction  at  one  time,  you  must  have  it  expand  in  a  circu- 
lar direction  in  the  other,  so  that  you  can  never  gain  lenffth 
but  at  the  same  time  gain  breadth;  you  see  I  am  pointing 
out  some  of  the  differences,  there  are  a  great  many — -I 
point  them  out  for  this  reason,  to  show  you  that  even  if 
the  principle  did  arise  in  the  mode  of  construction — if  the 
principle  was  not  that  miserable  one  which  it  has  been 
pared  down  to  be,  even  then  there  is  no  moral  case- 
putting  the  strict  law  of  it  aside  for  the  moment — there  is 
no  moral  case  against  the  defendant,  because  it  is  not  a 
case  in  which  a  defendant,  a  person  using  another  man's 
invention,  places  it  before  his  eye,  and  only  tries  how  he 
may  avail  himself  of  the  intellect  of  the  other  man  in  such 
a  manner  as  to  disguise  the  fraud  which  he  has  been 
committing.  It  is  perfectly  clear  here,  the  defendant's 
springs  from  premises  altogether  different  from  that  of  the 
plaintiff,  if  he  has  those  premises  then  he  comes  to  con- 
clusions altogether  different  also.  Why,  Gentlemen,  it  has 
been  said  it  is  easy  to  run  down  any  patent  by  the  mode 
in  which  I  put  this  before  you.  I  do  not  see  how  it  can 
be  easy  at  all.  I  do  not  see  1  have  given  in  the  slightest 
d^ree  an  unfair  description  of  the  table.  I  say,  here  is 
Gillow's  table,  you  have  drawn  it  out,  and  suppose  you 
had  never  heard  of  the  plaintiff's  table  at  all,  there  bad 
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been  no  such  thing,  why  on  studying  Gillow's  table  should 
you  not  come  to  the  result  that  by  putting  slides^  which 
you  have  before  your  eyes,  to  each  quarter  of  the  table  at 
right  angles  to  these  slides  you  should  get  what  you  want, 
not  this  expansion  in  a  pure  circle,  which  if  there  be  any 
use  in  it  I  cannot  find  it  out,  but  that  you  want  the  plain 
common  sense  object  of  being  able  to  give  breadth ; 
just  as  you  have  been  able  to  give  length;  it  appears 
to  me,  I  am  now  speaking  on  the  moral  case,  that  if 
the  defendant  had  seen  and  studied  the  plaintiff's  model, 
that  the  effect  of  such  study  would  have  been  to  drive 
him  further  from  the  end  to  which  he  has  arrived,  for 
he  would  have  been  confined  between  these  radial  guides, 
which  seem  very  well  in  the  first  instance,  and  perhaps 
calculated  to  produce  the  effect,  but  which  from  their 
being  confined  in  their  operation  so  as  to  confer  breadth 
in  the  same  proportion  as  they  confer  length,  to  spread 
out  equally  all  sides  or  nearly  so,  to  enlarge  the  circle 
from  the  centre,  are  found  in  practice  to  be  much  less  con- 
venient in  giving  variety  of  form  than  that  of  the  defendant's. 
Now  these  may  be  made  of  many  forms,  all  of  them  useful. 
I  have  shown  you  how  you  may  have  a  regular  oblong 
table,  not  that  thing  of  shreds  and  patches  which  my 
friend  pointed  out  as  being  manufactured  for  the  mere 
sake  of  getting  something  which  was  to  look  like  an  oval, 
which  was  to  be  neither  circular  nor  oval  nor  anything 
else,  but  a  handsome  and  elegant  shaped. table  you  may 
have,  and  simply  by  these  means,  which  are  so  easily  used 
and  which  it  is  clear  it  would  be  so  diflScult  to  put  out  of 
order.  Now,  Gentlemen,  is  this  the  case  of  where  you  find 
a  defendant  has  looked  about  to  find  some  other  means, 
generally  inferior  to  those  used  by  the  patentee,  for  the 

furpose  of  disguising  his  mode  of  proceeding  ?  No  !  Here 
begin  with  means  altogether  different,  means  furnished 
me  by  a  person  with  whom  the  plaintiff  has  nothing  to  do, 
and  I  use  those  means  to  produce  ends  and  conveniences  in 
themselves,  but  which  the  plaintiff  cannot  produce  by  his 
means ;  does  that  look  like  a  piracy  ?  Gentlemen,  what, 
then,  is  the  ground  on  which  my  Learned  Friend  asks  for 
your  verdict  to-day  :  what  does  he  say — is  it  the  inven- 
tion which  all  the  world  was  led  to  suppose  was  discovered 
in  his  specification  ? — No  !  Gentlemen,  where  do  you  find 
the  remotest  hint  of  any  such  table  as  the  one  we  have 
made  in  the  specification  of  the  plaintiff;  the  specifica- 
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tion  is  elaborate  enough  to  lead  you  away  from  this^ 
which  is  the  best  form,  but  there  is  no  assistance  to  find 
it  at  all.  Twenty-three  figures  has  the  plaintiff  in  bis 
specification  —  in  every  one  of  them  the  same  radial 
action  ;  and  when  he  tells  you  you  may  depart  from  that 
radial  action,  he  takes  care  to  say  you  may  have  an  action 
not  purely  radial — you  may  go  not  precisely  in  the  way: 
but  does  he  even  hint — does  he  even  throw  out  the  idea^ 
"  I  have  done  this  by  a  radial  action — you  may  do  the 
same,  and  better,  by  two  motions  at  right  angles  with 
each  other/'  And  this  leads  me  to  what  my  friend  seems 
to  think  is  the  great  point  for  him  in  his  case,  and  which 
he  took  refuge  in,  after  having  in  vain  essayed  many 
others,  and  been  driven  out  of  them.  It  is  this — my 
Learned  Friend  says,  these  are  the  same  tables — he  says 
that  they  are  the  same  tables  because,  although  I  produce 
my  effect  of  lengthening  and  broadening,  which  effect, 
when  put  together  in  one  particular  instance  makes  a 
circle, — I  produce  the  effect  by  two  motions,  yet  he  says, 
**  I  will  show  you  it  is  in  fact  the  same  thing  as  the  de- 
fendant's— that  I  go  along  the  cord  of  the  arc  and  that 
your^s  goes  along  the  sine  and  cosine." 

Sir  Frederick  Pollock. — The  radius. 

Mr.  Hill. — The  radius  and  the  cosine.  Very  well- 
now  is  that  so  ?  My  friend  goes  on  to  say  that  the  two 
motions  are  mechanical  equivalents;  many  things  will 
produce  the  same  effect  to  another,  it  does  not  follow  every 
person  who  has  invented  one  has  therefore  a  claim  on  the 
other.  It  is  very  true  that  they  can  say  that  the  equiva- 
lent has  been  chosen  for  no  other  reason  than  because^ 
during  the  existence  of  the  patent,  the  defendant  did  not 
dare  to  take  the  plain,  and  straightforward,  and  natural 
course ;  is  that  the  case  here  ?  I  say  no  I  1  say  these 
double  motions  are  not,  in  the  true  sense  of  the  word, 
mechanical  equivalents  for  the  motion  of  my  friend.  I 
say  they  are  a  great  deal  more  than  equivalents.  1  say 
they  are  a  much  better  motion.  The  principle  of  our 
table  is,  if  you  choose,  you  may  have  it  a  mile  long,  and 
six  feet  broad,  that  is  perfectly  clear,  and  it  must  be  so, 
and  therefore,  I  say  this  double  motion  gives  you  infinitely 
more  than  theirs  can  have  by  all  their  machinery — by 
all  their  twenty-three  figures,  by  all  this  long  specification 
put  together;  the  simple  idea  springing  not  out  of  Mr. 
Jupe,  but  from  a  consideration  of  the  table  of  Gillow,  that 
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doing  just  what  Gillow  had  done,  that  gives  all  we  had 
required.  Therefore^  Gentlemen,  the  question  before  you 
is  this, — Are  you  prepared  to  say  that  any  man  is  to  have 
a  patent  who  merely  does  what  Mr.  Gillow  has  done 
before — cuts  the  top  of  a  table  so  that  the  parts  may  be 
separated ;  it  is  true  he  has  cut  it  into  a  greater  number 
of  parts  than  Mr.  Gillow,  as  far  as  I  have  heard,  himself 
cut  it  into.  Somebody  may  rise  up  and  cut  the  table  into 
a  much  greater  number  of  parts  than  Mr.  Jupe ;  would 
he  have  a  patent  for  what  he  has  done  ?  If  not,  why 
should  this  gentleman  ?  Gentlemen,  there  is  nothing 
to  be  so  much  guarded  as  the  rights  of  patentees,  who^ 
giving  a  fair,  simple,  straightforward  account  of  their 
discovery,  and  standing  before  Juries  on  that  account 
of  their  discovery,  come  to  complain  of  those  who 
have  been  using  their  invention ;  but  on  the  other  hand, 
if  there  is  danger  in  that  view  of  the  case,  I  will 
ask  you  is  there  no  danger  that  a  patentee  shall  bring 
forward  a  specification  which  requires  all  the  legal  acu- 
men which  has  been  applied  to  this,  to  find  out  that 
it  means  something  very  difierent  from  what  it  purports 
to  be,  and  for  why  ?  Why,  for  the  purpose  of  grasping 
hold  of  something  which  it  is  perfectly  clear,  never  en- 
tered into  the  mind  of  the  plaintiff  himself  to  invent. 
But  it  is  perfectly  clear,  if  there  is  any  merit  in  this 
adaptation  at  all,  it  is  a  merit  which  the  defendant  has  a 
right  to,  and  which  the  plaintiff  by  this  proceeding  seeks 
to  pirate.  Is  he  not  using  this  machinery  of  a  patent  for 
the  purpose  of  laying  hold  of  our  invention,  which  it  is 
very  clear  until  it  was  made  and  exhibited  to  him  by  the 
defendant  himself  he  had  never  dreamt  of.  Why,  Gen- 
tlemen, if  he  knew  the  two  motions  at  right  angles  would 
produce  not  only  all  the  effects  he  has  produced  by  his 
complicated  arrangement,  but  produces  many  others 
infinitely  beneficial,  why  did  he  not  say  so  ?  Can 
you  imagine  any  other  reason  than  because  he  did 
not  know  it.  Then  shall  he  be  permitted  to  come  for- 
ward, and  to  claim  that  which,  it  is  perfectly  evident, 
had  never  entered  into  his  mind  for  one  moment.  He  has 
had  a  sufficient  disposition  to  claim  it;  he  has  claimed 
here  his  servant^s  invention,  as  it  appears  to  me  at  all 
events  it  cannot  be  doubted,  he  has  put  it  into  his  speci- 
fication, he  has  taken  a  great  deal  of  trouble  to  lay  before 
the  public  in  his   specification  an  invention  not  of  his 
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own  but  of  his  servant's;  he  showed  there  he  was  not 
particularly  nice  on  that  subject^  and  if  he  had  known  of 
this  invention,  why  should  he  not  have  put  it  in,  why 
instead  of  all  these  figures  which  he  has  put  here,  why 
did  he  not  say  my  invention  consists  of  cutting  up  a  table 
in  the  manner  described  by  the  witnesses,  and  whether 
you  draw  it  forth  by  guides,  radial-guides,  or  whether  you 
take  a  motion  along  one  line,  and  then,  when  you  have 
got  to  the  end  or  as  far  as  you  choose  to  go,  you  can  turn  at 
right  angles ;  why  did  he  not  say  in  his  specification  that 
is  my  invention  and  that  is  the  way  1  specify  ?  My  friend 
set  out  with  saying,  I  should  tell  you  my  client's  table 
was  much  less  useful  than  the  table  of  his  client,  and  he 
said  I  should  do  it  in  order  to  cut  down  the  piracy  and  to 
show  the  tables  were  not  alike  and  therefore  there  was  no 
piracy*  Gentlemen,  1  shall  do  no  such  thing,  I  show  my 
client^s  table  is  infinitely  better  and  infinitely  more  useful 
than  his,  proceeding  fundamentally  on  better  principles, 
those  principles  from  the  beginning  to  the  end  work  out 
better  efiects,  but  in  so  doing  they  use  no  information 
at  all  that  was  given  to  the  defendant  by  the  plaintiff, 
but  that,  proceeding  upon  premises  utterly  differents 
we  very  naturally  travel  by  a  different  road  to  a  differeqt 
conclusion. 

Lord  Abinger. — Gentlemen  of  the  Jury,  this  is  an  ac- 
tion brought  by  the  plaintiff  for  the  infringement  of  a 
patent,  which  has  been  the  subject  of  so  much  of  your 
attentidn.  The  specification  is  for  an  improved  method 
of  expanding  a  table.  It  is  of  no  importance  whether  (he 
table  be  round,  or  square,  or  oblong,  whatever  the  shape 
is ;  the  plaintiff  says  his  patent  is  applicable  to  all  shapes, 
and  it  consists  of  an  improved  method  of  expanding  any 
table.  The  specification  has  been  read  to  you ;  and  the 
first  witness  examined,  Mr.  Carpmael,  a  gentleman  of 
great  intelligence  and  experience  in  the  construction  of 
patents ;  he,  as  I  understand,  put  it  on  the  ground  that 
the  invention  consisted  of  three  parts ;  and  that  I  tpay 
not  do  injustice  to  the  plaintiff's  case,  I  will  read  from  the 
note  which  I  took,  what  it  was  he  said  he  conceived  the 
invention  consisted  of.  He  conceived  it  consisted  of  this. 
'^  First,  I  consider  part  of  the  plaintiff's  plan  to  be,  that 
the  plane  of  the  table  is  divided  into  sections,  from  the 
centre :  I  do  not  consider  this  alone  as  novel.  Secondly, 
that  the  sections  shall  diverge  or^  recede  from  a  common 
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centre,  so  as  to  produce  spaces  between  them ;  and 
thirdly,  that  those  spaces  shall  be  filled  in  with  additional 
pieces  from  the  common  centre.  I  consider  these  two 
last  as  novel.*'  He  does  not  consider  the  division  of  the 
table  into  sections  having  a  common  point  in  the  centre, 
as  novel. 

Sir  F.  Follock, — Your  Lordship  will  remember  that  he 
said,  the  only  instance  the  other  way  was  the  table  that 
folded  in  flaps. 

Lord  Abinger. — He  considered  the  novelty  consisted  in 
the  combination  of  that  form,  with  the  recession  from  the 
centre  towards  the  circumference,  and  tilling  up  the  inter- 
stices with  other  pieces,  and  this,  in  fact,  is  the  extent  of 
invention  which  the  plaintiff  is  now  said  to  claim. 
Now,  undoubtedly,  the  case  has,  at  this  period,  assumed 
a  much  narrower  circumference  than  it  did  at  one 
period,  because  I  apprehend  a  great  portion  of  the 
examination  of  the  plaintiff's  witnesses,  originally  was 
for  the  purpose  of  showing,  that  the  motion,  by  which 
the  sections  of  the  plaintiff's  table  were  made  to  recede 
from  the  centre,  was  essentially  the  same  as  the  de- 
fendant's, because,  you  will  recollect,  the  witnesses  were 
asked  very  much  whether  one  was  not  a  mere  diagonal 
motion  in  one  line,  the  other  two  motions  in  two  lines. 
And  several  witnesses  were  examined  very  fully  on 
that  subject,  which  certainly  led  me  to  think,  and 
very  probably  it  did  you,  that  the  mode  of  carrying 
the  contrivance  into  effect  was  considered  to  be  an  imita- 
tion of  the  plaintiff*s,  because  substantially  it  was  making 
two  motions,  which  the  plaintiff  effected  in  one.  Now  it 
turns  out  that  that  is  not  the  matter  of  complaint,  that 
the  plaintiff  claims  nothing  as  to  the  mode  by  which  he 
does  it,  but  he  confines  his  patent  simply  to  the  mere 
form  of  the  sections  and  their  recession  from  a  centre, 
and  that  by  whatever  expedient  the  sections  are  re- 
moved ;  if  you  move  them  by  the  hand  on  a  plain  frame 
which  you  may  make  for  the  purpose,  and  then  fill  up  the 
interstices  which  you  make,  that  that  is  the  patent,  and 
the  point  therefore,  certainly,  is  very  much  narrowed 
by  that  mode  of  considering  it.  It  is  alleged  by  the  de- 
fendant's counsel  that  the  specification  is  larger  than  that; 
he  alleges  the  specification,  when  you  come  to  consider  it 
minutely,  actually  claims  the  mode  and  mechanical  means 
by  which  the  motion  is  occasioned.     If  such  were  the 
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case  the  plaintiff  must  have  been  nonsuited;  but  as  I 
conceive  there  is  some  doubt  on  that,  and  as  it  turns  on 
the  construction  of  the  specification  itself^  and  not  on 
the  evidence  that  relates  to  it,  I  have  reserved  that  for 
consideration  hereafter,  in  case  you  should  be  of  opinion 
the  plaintiff  is  entitled  to  your  verdict  on  the  other  matters 
that  are  now  before  you ;  and  the  first  is,  whether  the 
claim  which  the  plaintiff  makes  to  the  mode  of  dividing 
the  surface  of  the  table  into  sections  is  an  original  in* 
yention.  Is  it  novel  ?  Now,  certainly,  you  have  had  a 
considerable  number  of  witnesses,  who  are  acquainted 
with  the  trade  and  cabinet-makers,  and  two  or  three  most 
respectable  engineers  who  say  it  is  novel  to  them.  They 
say  dividing  the  table  into  sections  which  are  parallel  to 
the  radius  of  the  circle,  and  enlarging  the  table  by  making 
those  sections  move  from  the  centre,  and  filling  up  the 
interstices,  is  new  to  them;  they  say  so,  they  admit 
the  table  was  divided  before  into  halves.  A  round  table 
was  divided  into  half,  a  long  table  had  several  pieces, 
whether  round  ends  or  not,  and  a  middle,  and,  perhaps, 
two  or  three  more  pieces  and  the  flaps ;  but  they  say 
this  mode  of  dividing  it  is  new  to  them.  Now  let  me 
suppose,  Gentlemen,  therefore,  in  order  to  illustrate  really 
the  nature  of  the  case,  that  some  other  man  was  now  to 
say,  **  I  will  take  a  circular  table,^'  and  suppose  the 
circular  table  was  now  before  you,  ^^  and  I  will  describe 
in  a  word  the  centre  of  the  circle  and  a  small  square, 
that  square  shall  be  stationary,  to  consist  of  one  piece, 
the  other  pieces  shall  be  pieces  that  fit  in  from  the  cir- 
cumference to  that  square,  and  if  you  examine  them  you 
will  find  those  consist  of  no  less  than  eight  pieces,  four 
of  which  would  be  parallelograms ;  the  other  four  would 
be  triangular."  Now  I  should  like  very  much  to  know 
whether  the  plaintiff's  patent  is  of  that  nature  as  to  pre- 
clude any  man  from  adopting  that  mode  of  dividing  tables. 
Probably  that  mode  has  not  been  suggested  before ;  but 
you  observe  in  that  mode  the  centre-piece  would  be  sta- 
tionary, and  the  pieces  which  recede  from  it  not  all  in  the 
shape  of  triangles,  but  some  of  them  in  the  shape  of 
parallelograms ;  that  might  be  called  a  recession  from  the 
common  centre.  It  might.  We  are  not  to  consider  a 
thing  is  new  because  new  words  are  given  to  it.  In  point 
of  fact  what  the  plaintiff  claims  is  this,  that  he  has 
divided  the  surface  of  his  table  into  more  than  two  parts. 
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because  three  would  answer  his  purpose.  Three  would 
make  triangular  parts;  and  having  divided  it  into  more 
than  three  parts,  he  sajs  any  mode  by  which  you  make 
those  parts  recede  from  each  other,  and  from  the  common 
centre  of  the  table,  and  then  fill  up  the  interstices,  is  the 
novel  invention.  Now,  certainly,  the  witnesses  have 
stated  to  you  that  opinion.  You  are  not  bound  to  give 
yoUr  verdict  merely  on  the  opinion  of  witnesses.  If  you 
think,  on  examining  the  subject,  that,  in  point  of  fact, 
there  is  nothing  that  can  be  called  novel  in  it,  it  is  not 
because  witnesses  say,  "  We  never  saw  one  before"  that 
therefore  it  is  novel  in  the  sense  in  which  a  patent  ii 
taken  out  for  a  novel  invention.  It  might  be  said,  if  a 
man  had  invented  a  mode  of  cutting  cloth  with  a  pair  of 
scissors,  that  it  was  a  novel  invention  to  cut  a  piece  of 
paper  with  it.  You  might  have  twenty  witnesses  say 
they  never  saw  it  applied  to  cutting  paper ;  but  I  should 
not  conceive  it  was  a  novelty  so  to  apply  it.  If  a  man 
had  found  out  an  instrument  to  divide  an  orange  into  a 
dozen  pieces^  and  another  man  were  to  say,  **  I  can  cut  it 
into  twenty  with  the  same  instrument,"  I  should  liot 
have  thought  that  a  novel  application,  although  it  might 
produce'  a  result  that  had  not  been  produced  before; 
and  I  should  have  thought  that  within  the  reach  of 
every  man's  genius,  and  was  not  therefore  necessarily 
a  novel  invention  there  would  be  no  improvement  of  a 
manufacture.  I  only  make  these  observations  to  you  with 
a  view  to  invite  you  to  exercise  your  own  judgment  and 
reason  on  it  If  your  reason  and  understanding  goes 
along  with  the  evidence  of  the  witnesses,  and  you  think 
they  are  right  when  they  say  (and  I  have  no  doubt  they 
are  stating  the  fact)  that  such  a  thing  never  occurred  to 
them  before, — they  never  knew  it  before,  and  on  that 
account  you  think  it  novel,  why,  on  that  point  the  plaintiff 
would  be  entitled  to  your  verdict, — that  the  invention  is 
a  novel  invention. 

Sir  F,  PoUock, — Not  only  scientific  men,  but  we  called 
six  or  eight  practical  men. 

Lord  Abinger. — I  said  so :  1  said  several  cabinet- 
makers, and  several  scientific  men.  The  Learned  Counsel 
for  the  defendant  tells  you  there  may  be  a  host  of  cabinet- 
makers who  would  say  a  diflFerent  thing.  That  is  matter 
of  conjecture  only.  You  must  take  the  evidence  as  given 
to  you.    All  I  say  is,  that  I  should  not  suffer  my  under- 
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standing  to  be  affected  on  that  question,  whether  the  thing 
was  novel  or  not,  by  merely  the  repetition  of  a  great  many 
witnesses  sayir^  it  was  new  to  them.  I  invite  you  to 
exercise  your  judgment  on  it,  and  if  your  judgment  is  in 
accordance  with  the  witnesses,  and  you  think  them  likely 
to  be  right,  I  should  be  as  much  satisfied  with  your  verdict 
which  says  it  is  novel,  and,  as  they  say,  useful.  Now  the 
next  question  is  this,  which  is  the  one  of  great  import- 
ance ; — Whether  the  defendant  has  violated  this  patent  ? 
What  has  the  defendant  done?  It  is  proved  that  the 
defendant  has  applied  a  well  known  process  (said  to  be 
invented,  or  if  not  invented  adopted  by  the  late  Mr. 
Gillow,  an  eminent  upholsterer),  for  prolonging  a  table, 
to  the  widening  a  table.  That  is  what  the  defendant 
has  done ;  that  is  clear  from  all  the  witnesses  before  you. 
Every  one  of  the  witnesses  who  have  been  examined  on 
the  subject  have  stated  that  the  mode  by  which  the  de* 
fendant  does  this  is  not  the  mode  in  the  plaintiff's  speci- 
fication ;  nor  is  that  material,  nor  does  the  plaintiff  claim 
that  mode ;  but  he  has  done  it  by  Gillow's  method,  and 
therefore  his  violation  of  the  patent  consists  in  this,  that 
whereas  Mr.  Gillow  had  cut  a  round  table  into  two  parts, 
and  has  taught  you  by  some  machinery  to  draw  it  out  and 
make  it  longer,  the  defendant  has  said,  ^^  I  will  also  cut  it 
the  other  way,  draw  it  out,  and  make  it  wider  and  longer  by 
the  same  process."  The  plaintiff  says  hecannot  do  that  with- 
out infringing  his  patent.  You  may  make  a  round  table 
either  of  one  piece,  or  you  may  make  it  of  several  pieces ; 
but  according  to  the  plaintiff  you  cannot  make  it  of  seve- 
ral pieces,  all  uniting  in  the  centre,  and  make  them  loose 
BO  as  to  draw  them  out,  because  that  was  never  done 
before,  that  is  a  mode  of  cutting  out  a  table  that  belongs 
to  me  only.  But  you  may  cut  it  into  square  pieces,  and 
as  many  pieces  as  you  please,  and  widen  it.  Mr.  Gillow 
has  a  right  to  say,  **  God  bless  me,  I  found  out  a  mode  of 
cutting  a  table  into  two,  and  separating  it  into  two  pieces 
— shan't  I  cut  it  into  four,  and  separate  it  into  four  in 
like  manner?"  Is  that  an  infringement  of  the  plaintiff's 
patent  ?  "  It  is  the  adoption  of  my  patent,  and  carrying 
it  to  a  rather  further  improvement,  still  it  is  the  adoption 
of  my  patent."  Now  that  the  defendant  also  says  "  is 
not  an  infringement,  because  I  have  a  right  to  pin  the 
plaintiff  to  the  very  letter  of  what  he  claims  to  be  his 
patent,  and  it  is,  that  the  pieces  are  to  recede  radially 
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Tlie  ftnt  uiin^  I  "la  jk  ZiTi  ait  "me  :suiie  m  rw^  par^  aoid  I 
ilfa^  *Juun  ^.iit  17   Xr.  Gillciw'i  aacenc  ind  voo.  ramint 
emnpuun  Mac  !«  ak  xiniacon  ::f  jaar  parenc :  aod  wim 
tibe  tanie  L»  w  nnnetL  I  laes  cat  fsacii  :c  the  jciier  ports 
tftt^  tVi,  vui  ir^or  them  ^at  3^  GuLow'^  ooceac  La  the 
Mme  va-r/^     He  •Jaerefix's  lai^i,  **I  do  hoc  divide  the 
table  ir.t/>  5vi7 pieces,  ind  make  them  recetie  som  a  cnm- 
RkM  centre.     I  diTuie  che  tahie  into  tvo  pieces — prolong 
ft  f>7  Giiir^v't  patent,  and  then   divide  each  of  the  two 
pieeea  ir<tr#  tvo,  and  make  them  recede — chat  is  the  opera- 
tir>n  I  perform — that  \&  not  dlTiding  it  into  fbar  pieces, 
and  makingp  them  recede  in  the  senae  tog  saT  too  made 
yonr  in?ention/'     That  is  what  the  defendant  says.     I 
mott  own,  Gentlemen,  and  I  beg  the  verdict  may  be  yoars, 
and  not  mine — that  I  feel  a  great  difficulty  in  coming  to 
the  concloAion,  that  a  man  has  infringed  a  modem  patent, 
beeanne  he  has  applied  Mr.  Gillow's  patent  to  widen  the 
table  as  well  as  lengthen  it.    I  feel  great  difficulty  in  that^ 
and  that  is  the  eridence  of  all  the  witnesses  in  the  cause 
as  applicable  to  Gillow's  patent.      Undoubtedly  in  one 
sense,  if  you  take  a  round  table,  or  a  square  table  (no 
matter  which),  and  cut  it  into  four  pieces,  and  the  lines 
bisect  each  other  all  in  the  centre,  and  then  you  draw  the^ 
pieces    out,    and  then    fill   up    the   interstices,   you   do' 
make  a  table  that  recedes  in  that  fashion;   but  if  you 
draw  the  two  pieces  first — the  widening,  the  witnesses 
admit  then  you  destroy  the  common  centre,  and  then  if 
yon  draw  the  other  two  out  again,  and  cut  them  in  two, 
they  arlniit  there  is  no  common  centre  for  those  two.   The 
fpieNiirin  is  whether  or  not,  because  it  is  originally  divided 
into  four  (iuHtead  of  being  first  divided  into  two,  and 
drnwn    out,    and    then    afterwards    divided    into    four), 
whether  that  makes  a  violation  of  the  patent  ?     Gentle- 
men,  this  is   a  matter   of  fact  for  your  consideration. 
Whiit   the   rlefendant   has    done,    is    to   apply  Gillow's 
MUppoHod  contrivance,  or  invention,  to  widen  the  table, 
as    well    as    lengthen    it;    that   is    what   the   witnesses 
say.      (iiMitUMutMi,    the    patent   of   Gillow    has    expired 
a  f(0()d    many  yearn;    if  you  are  of  opinion  this  is  an 
liifringtMnont  of  the  plaintiff's    patent,  you  will  say  so. 
Those  who  have  gone  into  particulars  have  all  stated, 
the  machinery,  the  modus  operandi  of  the  two,  is  dis- 
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similar;  that  you  see  is  immaterial;  but  they  go  on  fur- 
ther and  say,  what  he  has  done  he  has  done  by  the  appli- 
cation of  Gillow's  patent,  to  widen  the  table,  as  well  as 
lengthen  it.  Gentlemen,  it  will  be  for  you  to  say,  first  of 
all,  whether  you  think  the  mode  of  cutting  out  this  table 
into  sections  is  novel  and  useful  ?  and  secondly,  if  it  is^ 
whether  the  imitation — whether  the  table  made  by  the 
defendant,  is  an  infringement  of  that  patent?  If  you 
think  the  a£Brmative  in  both ;  you  will  then  find  for  the 
plaintiff;  and  I  suppose  the  damages  will  be  nominal. 

Sir  F*  PoUock. — Yes,  damages  nominal. 

Lord  Abinger. — If  on  the  other  hand  you  find  for 
the  plaintiff  on  the  one,  and  for  the  defendant  on  the 
other,  say  so,  and  let  me  know  decidedly  what  your 
verdict  is  on  each,  as  there  are  several  issues. 

The  jury  having  been  absent  about  twenty  minutes, 
returned  into  Court,  and — 

The  Foreman  said,-^We  find  a  verdict  for  the  plaintiff; 
the  invention  being  both  novel  and  useful,  and  that  it  has 
been  infringed  by  the  defendant 

Ijord  Abhiger, — Verdict  for  the  plaintiff. 

Afr.  Richards. — Verdict  for  the  plaintiff  on  all  the  four 
issues. 

Lord  Abinger, — Certainly ;  for  the  plaintiff  on  all  the 
issues,  with  liberty  to  n^ove  on  the  specification. 


JUPE  V.  PRATT. 

In  the  Court  of  Exchequer^  before  the  Lord  Chief  Baron  ( Abinger )f 
Mr,  Baron  BoUand^  and  Mr.  Baron  Alder  ton, — January  14,  1837. 

iSir  F.  Pollock  appeared  for  the  plaintiff  to  oppose  the 
rule  obtained  by  Afr.  Jf.  />.  Hill^  to  show  cause  why  the 
plaintiff  should  not  be  nonsuited,  or  a  new  trial  had  on 
the  point  reserved  in  respect  to  the  legal  construction  of 
the  specification  enrolled  to  the  plaintiff's  patent. 

The  Lord  Chief  Baron  having  read  his  notes  of  the 
trial — 

&>  F,  Pollock  said, — My  Lords,  instead  of  the  word  non- 
suit there  should  be  read  a  rule,  to  show  cause,  why  the  ver- 
dict should  not  be  entered  for  the  defendant  upon  one  or 
more  of  the  issues  raised  at  the  trial.  My  Lords,  I  need  not 
occupy  a  moment  in  stating  that  since  the  new  rules  have 
been  adopted  a  nonsuit  can  very  rarely  occur,  and  I  should 
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say  never  can  occur,  when  a  party  lias  incurred  consider- 
able expense. 

Lord  Abinger, — Unless  all  the  pleas  are  proved. 

Sir  F.  Pollock. — I  will  just  see  what  are  the  issues  on 
which  alone  my  Learned  Friend  can  possibly  ask  to  enter  a 
▼erdicU  On  the  issue  of  not  guilty,  which  is  the  first,  he 
cannot  ask  your  Lordships  to  enter  a  verdict ;  nor  can  he 
on  the  point  of  its  not  being  the  plaintifT's  invention, 
because  that  was  distinctly  put  to  tne  jury,  whether  he 
was  the  first  inventor  of  it  or  not,  the  jury  have  found 
that  he  was.  Upon  the  third,  that  he  did  not  describe 
and  ascertain  the  nature  of  his  said  invention,  upon  that 
point  I  concede  it  was  reserved  to  my  Learned  Friend  to 
apply  to  enter  a  verdict  for  him.  On  the  fourth,  which  is 
that  it  is  not  a  new  invention — 

Mr,  Baron  Alderson. — Where  is  the  difference  between 
the  second  and  the  fourth :  one  is,  he  was  not  the  inven- 
tor, the  other,  it  was  not  a  new  invention. 

Sir  F,  Pollock, — ^The  second  is,  admitting  the  invention 
to  be  new,  the  plaintiff  is  not  the  inventor ;  the  fourth  is, 
admitting  the  plaintiff  to  be  the  inventor^  the  invention  is 
not  new. 

Lord  Abinger. — Very  much  the  same. 

Sir  F,  Pollock. — In  this  case  it  would  pretty  much 
resolve  itself  into  the  same  question.  My  Learned 
Friend's  other  point  is  in  the  rule  for  a  new  trial.  On 
what  precise  point  that  was  granted,  I  am  only  to  collect 
from  what  my  Learned  Friend  says  to-day  as  to  his  third 
point,  namely,  that  the  defendant's  table  was  not  a  piracy 
of  the  plaintiff's  patent.  My  Lords,  the  outside  of  what 
mv  Learned  Friends  could  ask,  on  that  head,  is  for  a  new 
trial  on  payment  of  costs,  the  jury  having  distinctly  found 
that  the  defendant's  table  was  a  piracy ;  and,  my  Lords,  I 
will  dismiss  this,  because  in  the  course  of  the  argument 
of  the  rest  of  the  matter,  I  must  advert  to  what  substan- 
tially would  be  raised  on  that  issue.  My  Lords,  I  will 
dismiss  this  with  a  word,  any  formal  notice  of  it  is  some- 
what too  late,  for  my  Learned  Friend,  after  thinking  that 
he  had  a  fair  chance  of  the  verdict,  as  the  cause  then 
stood,  to  keep  back  all  his  witnesses,  to  try  his  chance 
without  calling  any  witnesses,  who  were  there  in  great 
numbers  for  the  purpose  of  proving,  in  their  judgment  as 
scientific  men,  that  the  principle  of  the  two  tables  was  differ^ 
ent, — I  say  it  is  rather  too  much  for  my  Learned  Friend  to 
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rest  on  his  speech  and  observations,  and  what  I  suppose 
he  might  expect  to  be  the  benefit  of  an  intimation  which 
was  given  from  the  Bench,  (but  which  of  course  could  give 
no  more  than  this,  that  my  LordAbinger  threw  out  then, 
for  the  advantage  of  both  parties,  the  view  he  took  of  the 
case,  and  of  the  case  as  it  then  stood) ;  my  Learned  Friend 
chose  to  take  the  hazard  of  the  battle  as  it  might  then  be 
fought  I  think  he  cannot  now  propose  to  pay  the  costs 
and  get  an  opportunity  of  calling  all  those  witnesses  that 
he  declined  calling  on  the  former  occasion.  So  much  for 
the  new  trial*  Now,  my  Lords,  with  respect  to  entering  a 
verdict  for  the  defendant  upon  the  third  issue*  My  Lords, 
I  am  sure  that  his  Lordship  who  tried  the  cause,  even  if 
at  the  moment  I  did  not  give  the  best  answer,  or  if  I 
gave  a  very  inefficient  one — a  bad  one, — I  am  quite  certain 
that  the  justice  of  the  case  will  not  be  allowed  to  suffer  if 
upon  a  calm  and  fair  inquiry  as  to  the  merits  of  the  case, 
now  here  to-day  before  all  your  Lordships,  it  shall  turn 
out,  as  I  think  it  realty  will,  that  with  the  finding  of  the 
jury,  there  cannot  exist  a  doubt  of  the  plaintiff's  title  to 
recover*  And,  my  Lords,  on  the  fourth  issue,  and  indeed, 
all  the  issues  are  now  out  of  the  question,  except  the 
third,  I  must  entreat  your  Lordships  in  order  to  go  along 
with  me  in  my  argument,  to  consider  this,  that  the  ques- 
tion is  to  be  argued  now,  exactly  as  if  I  had  traced  to 
the  defendant  the  making  of  a  table  identical  with  the 
plaintiff's. 

Mr*  Baron  Alderson, — ^The  question  is,  what  is  it  you 
claim  under  your  specification  ?  ascertain  that,  and  the  rest 
of  the  case  follows. 

Sir  F.  Pollock* — With  respect  to  Gillow*s  patent  and 
the  mode  of  constructing  tables,  I  apprehend,  whether  it 
wan  a  patent,  or  a  method,  is  quite  unimportant.  I  take 
it  for  granted  the  jury  imparted  into  the  consideration  of 
the  question  all  their  ordinary  knowledge  of  the  common 
things  of  life*  For  instance,  now,  I  apprehend,  I  have  a 
right  to  advert  to  the  fact, — I  do  not  know  whether  it 
was  in  evidence,  but  apart  from  its  being  in  evidence,  I 
should  have  the  right  to  advert  to  the  fact,  before  this 
patent  there  were  round  tables  that  were  enlarged  by 
building  round  by  rims.  It  was  discovered  in  practice 
that  that  was  very  inconvenient.  The  mode  of  doing 
that  was  by  driving  out  pieces  in  order  to  support  an 
additional  rim.     Mr.  Jupe,  the  plaintiff,  conceived  that  a 
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t^vitru  -jtt  "^A*  -^1:1:  i-aT  ":•»  rjZi^i  ij*  prlaciple  coold 
Ut  s^*rf-.r^rf-i.  i.-'i  :i-t.t  '-irsr*  -ft:*  &  ^irot  :r  a:i':^  iu  he 
U»c  ',rA  i  r--f.>t^  -  \:-r.  =t  L»:ria.  I  irc^^-nd  tiaX  tbe 
&ir  ::y>i*  i-f  >>:<:ir  v.  1  zate^i,  lac  tie  specifcatioiif  is 
U>  'r.^,  .!r*  Tiiii  1*  ti-*  iyriz  ct  :•  e  :ri-^:tS:n.  My  Lords, 
tb^  %p:r>.  of  kr*  ;!:T*t:*.;s'  =:^?c  liwip  be  the  priociple.  or 
wf^s/^rJ.'z  Terr  iJi*  the  prlrxrlp'je,  bet  the  spirh  or  principle 
#>f  Vi  !r.vf-r.t>^r*  mu^t  be  ec^bc^iiec  :::  sotne  c»deor  mechod 
of  tnj^  ^.f&ct-i^re.  becaas^  vithoct  ib&t  it  is  idmitted  on  all 
bar«<j^, }  o'i  cannot  take  OT:t  a  patent  for  a  principle.  But  ml- 
th/^j$rh  the  law  s av=  ondoabtediv  and  correctaf  enoneh.  that 
yofj  eannrjt  take  oat  a  patent  for  a  principle,  that  is  for  a 
barren  principle^  when  voa  hare  clothed  it  with  a  form 
and  given  it  bodj  and  substance  in  which  the  principle 
miiy  live  and  prodace  the  benefits  which  yon  claim  to 
result  from  it ;  why  then,  my  Lords,  although  yon  cannot 
havfr  a  patent  for  a  principle,  in  substance  you  have  a 
pat/;nt  for  the  spirit  of  your  invention,  for  if  any  other 
perfi^in  conies  and  clothes  the  spirit  of  your  invention 
with  a  (lifTercnt  body,  and  puts  that  principle  in  use  in  any 
other  shape  or  fashion,  it  is  always  to  be  a  question  for  a 
Jury,  whether,  however  different  in  appearance,  in  shape, 
ill  form,  in  manner,  in  mode,  in  method, — whether  the 
mntler  complained  of  be  or  be  not  substantially  an  adap- 
tation r)f  the  plaintiff's  principle  applied  with  the 
same  view  to  answer  the  same  end,  and  imitated  in 
siihstaiiro,  whatever  difference  there  may  be  in  point  of 
form.  My  Lords,  I  cannot  give  a  better  illustration  of 
thin  than  by  referring  to  a  case,  in  which  I  had  the  honour 
to  be  engaged  under  the  auspices  of  the  present  Lord 
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Chief  Baron,  who  presides  now  in  this  Court.  I  believe 
I  am  correct  in  that  recollection.  It  was  about  a  machine 
that  was  called  a  gas-meter. 

Mr,  Baron  Alderson, — It  was  for  measuring  the  quan- 
tity of  gas  that  was  supplied  to  every  individual,  in  order 
that  they  might  not  take  it  without  its  being  known. 

Sir  F.  Pollock, — I  believe  I  am  right  in  thinking  your 
Lordship  was  in  that  case. 

Mr,  Barofi  Alderson, — I  can  certify  that  to  you.  There 
never  was  a  more  instructive  case  than  that.  I  remember 
very  well  the  argument  put  by  the  Lord  Chief  Baron,  who 
led  that  case  for  the  plaintiff,  and  succeeded.  There 
never  were  two  things  to  the  eye  more  different  than  the 
plaintiff's  invention,  and  what  the  defendant  had  done  in 
contravention  of  his  patent  right.  The  plaintiff's  inven- 
tion was  different  in  form ;  different  in  construction ;  it 
agreed  with  it  only  in  one  thing,  and  that  was  a  wheel 
moving  in  the  water ;  and  the  gas  passing  through  it,  the 
wheel  was  made  to  revolve.  The  scientific  men  all  of 
them  said,  the  moment  a  practical  scientific  man  has  got 
this  principle  in  his  head,  he  can  multiply  without  end 
the  forms  in  which  that  principle  can  be  made  to  operate; 
and  the  argument  of  my  Lord  Chief  Baron  then  was — 

Lord  dinger, — That  that  was  a  principle  to  a  certain 
extent 

Mr.  Baron  Alderaon. — The  difficulty  which  will  press 
on  you,  and  to  which  your  attention  will  be  called  is  this; 
you  cannot  take  out  a  patent  for  a  principle ;  you  may 
take  out  a  patent  for  a  principle  coupled  with  the  mode 
of  carrying  the  principle  into  effect,  provided  you  have 
not  only  discovered  the  principle,  but  invented  some 
mode  of  carrying  it  into  effect ;  but  then  you  must  start 
with  having  invented  some  mode  of  carrying  the  principle 
into  effect;  if  you  have  done  that,  then  you  are  entitled  to 
protect  yourself  from  all  other  modes  of  carrying  the 
same  principle  into  effect,  that  being  treated  by  the  jury 
as  piracy  of  your  original  invention.  But  then  the  diffi- 
culty that  will  press  on  you  here,  is,  does  the  evidence 
show  there  to  have  been  any  mode  of  carrying  the  principle 
into  effect  at  all  invented  by  you  ?  That  is  the  difficulty 
which  seems  to  press. 

Sir  F.  Pollock. — I  was  citing  that  case  only  to  get 
at  a  principle  with  which  to  start.  I  take  it,  there- 
fore,   1    may  assume  from   the   authority  of  that  case. 
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«r»<ftu*>^  rj  *M  %r:^,n^  "x  inex^aiuxed  ^aii^t  masw  lie  cjuaeil 
fA  <i-f^ar^  ffnm  X  vjtnrarM  tiwinrs,^  A:id  chat  ■  lA  he 
«t)rt^  «A^  that  ..4  ^m\  ivla  in-r^nccn. 

/l/r,  /U9ff/m  AUUru^^ — T  lac  !a  *Jie  oQTectoc  tiieinveBCioB, 

nff^ikklu^lt  VM  V>  if&prore  the  coostractioo  of  a  ^Sud^ 
UM^ ;  th4t  M  t>i^  ^sr^  object,  bat  the  fecial  olijcct  is 
%tnit ;  M%  i»  the  mtention — the  object  of  dt  inventioa  or 
impf'/femerit  i«  §0  to  eonttract  am  expanding  table,  dial 
th^  «^/;ti//ri«  which  c//fnpo«e  the  sarface  of  the  ordinal  or 
Hif^yhftA^A  tnhle  may  be  czuaitA  to  diverge  froin  a  com- 
mtm  t'Jfttift!,  7'here  wa«  a  great  deal  of  carping  oa  the 
|y«irt  /ff  tny  Ijt^rutA  Friend  at  the  trial  aboot  the  common 
tPuU^ts  And  f  think  my  I.«eamed  Friend,  when  he  moved 
fnf  thi?  f%i\v.f  Mid  that  a  table  in  two  pieces  diverged  from 

Mr,  Hill,     I  nay  %ti  now. 

Hir  F,  lUUUtck. — I  must  say  it  is  an  abuse  of  language 
no  to  m|»i<aIi. 

I, full  Altin^rr,^- ^11  a  says  every  circle  has  a  centre. 

Sir  /''.  I^ollovk, — Docs  my  Ixsanied  Friend  mean  to  say, 
lliiii  )m  illvrrKfincc  fit  nil ;  is  that  diverging  at  all  ?  if  it  is, 
Im  It  (llv«'rKlng  in  the  sense  in  which  every  man  of  com- 
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nion  understanding  must  construe  the  intention  of  the 
plaintiff*?  No  man  can  look  at  Gillow's  patent  and  say 
that  they  diverge  from  a  common  centre. 

Mr.  Baron  Alder  son, — ^They  do  not  part  from  a  com* 
mon  centre. 

Sir  F.  Pollock. — ^They  part  from  a  common  line. 
There  is  no  diverging  at  all. 

Mr*  Baron  Alderson. — There  is  no  centre. 

&r  F,  Pollock, — They  separate  from  a  common  line. 

Mr.  Baron  Alderson. — ^They  do  not  diverge  from  a 
common  centre. 

Sir  F.  PoUock. — ^There  is  no  divergence  of  two  lines. 

Mr.  Baron  Alderson. — If  you  take  them  and  cut  them 
cross  way 89  then  they  depart  from  a  common  centre. 

Sir  F,  Pollock, — But  my  friend  gravely  stated^  when 
he  addressed  your  Lordship  before^  and  to-day  he  has 
repeated,  not  merely  to  me,  but,  as  your  Lordships  may 
have  heard  him  say,  I  mean — 

Mr.  HilL — I  do  say,  and  mean  to  say  it  very  gravely 
and  very  strenuously  by  and  by. 

Sir  F.  Pollock. — This  is  open  to  the  inspection  of 
every  body.  I  can  only  say,  my  Lords,  supposing 
my  Learned  Friend  shall  so  twist  language,  as  to 
make  your  Lordships  believe  that  is  a  divergence 
from  a  common  centre,  I  ask,  can  your  Lordships 
believe  that  is  what  the  plaintiff  meant  by  the  expression; 
or  that  he  meant  to  include  that  because  what  a  patentee 
means,  if  you  can  collect  that  from  his  instrument  and 
specification,  which  he  obviously  means,  is  what  he  is 
bound  by,  and  your  Lordships  do  not  look  at  a  specifica- 
tion either  with  the  acuteness  of  lawyers,  with  the  criti- 
cism of  scholars,  or  with  the  accurate  investigation  of 
philosophers :  you  look  to  it  as  men  of  business,  as  men 
of  the  world ;  you  read  it  as  gentlemen  disposed  to  learn 
from  that,  and  the  surrounding  evidence,  what  it  was  that 
the  party  meant,  and  what  he  meant  was  that  which  he 
is  bound  by,  and  not  merely  that  which  he  may  happen 
to  have  said. 

Mr.  Baron  Alderson. — If  I  were  to  define  what  di- 
verging from  a  common  centre  would  be,  I  should  say, 
that  species  of  motion  that  would  be  produced,  if  all 
the  particles  were  capable  of  moving  freely  by  the  centri- 
fugal force. 

Sir  F.  Pollock. — One  can  hardly  conceive  a  divergence 
from  a  common  centre,  unless  there  is  a  common  centre 
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to  diverge  from.  I  think  it  is  a  waste  of  time,  it  is  hardly 
creditable  to  the  administration  of  justice,  that  I  should 
occupy  your  Lordships'  time  further  on  this  point.  I  say  in 
grammar  it  is  wrong ;  but  if  in  grammar  it  was  right,  in 
good  sense  and  justice  and  honesty,  it  is  worse  than 
wrong.  The  question  here  is,  not  whether  it  can  be  said 
we  have  included  too  much,  because  the  parting  of  two 

Sieces  is  diverging  from  a  common  centre,  as  this,  in 
eiiance  of  the  drawings  which  accompany  the  specifica- 
tion, where  no  such  thing  appears ;  nothing  like  it ;  but 
it  is  explained  ;  there  is  the  drawing  of  one  table,  here  it 
is  closed,  and  so  on ;  here  is  a  section  of  the  drawing  of 
other  modes,  by  which  the  invention  can  be  carried  into 
effect.  The  only  evidence  I  took  down  at  any  consider- 
able length,  was,  I  think,  Mr.  Carpmael's:  he  says,  that 
there  are  three  points  in  the  plaintiff's  table  ;  first,  that 
the  original  table  should  be  divided  into  sectioris,  pointing 
to  or  having  a  common  centre ;  second,  that  they  ought 
to  diverge  or  recede  from  that  common  centre,  so  as  to 
leave  spaces  between ;  and  then  those  spaces  are  to  be 
filled  in  with  filling  pieces  :  that  he  says  is  the  invention. 
My  Lords,  I  know  very  well  your  Lordships  are  not  to  be 
governed,  in  looking  at  a  specification,  by  the  evidence 
of  any  scientific  man.  If  scientific  people  come  to  sustain 
a  bad  specification,  or  if  they  come  to  damage  a  good  one, 
your  Lordtfhips  are  to  take  the  specification,  and  read  it 
for  yourselves.  And  I  say,  my  Lords,  then  the  first 
thing  is  this ;  ask  this  question,  what  is  the  spirit  of  this 
invention  ?  I  say,  my  Lords,  that  the  answer  any  man 
must  give  on  reading  the  specification  is  this ;  the  spirit 
of  the  invention  is  to  construct  a  table,  the  surface  of 
which  shall  consist  of  pieces,  which  pieces  shall  diverge 
from  a  common  centre,  using  that  expression  in  perhaps 
the  loose  and  inaccurate,  but  still  very  intelligible,  sense, 
and  then  that  there  shall  be  filling  pieces  to  fill  up  the 
interstices.  That  is  the  spirit  of  the  invention;  when  you 
have  got  that,  as  Mr.  Jupe  says  himself,  "  having  thus 
generally  stated  the  nature  of  the  invention,  and  the  object 
to  be  obtained,  I  would  remark,  that  there  are  various 
mechanical  arrangements,  by  which  the  invention  may  be 
performed."  Do  they  lay  any  claim  to  the  mode  in 
which  that  is  to  be  done  ?  He  was  bound  to  give  yon 
some  mode  of  doing  it,  otherwise  his  patent  would  be  for 
the  principle  alone.  He  must  show  you  how  to  do  it ; 
but  he  says,  I  do  not  claim  anything  as  to  the  mode  of 
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doing  it.  If  he  had  merely  said  that  without  pointing 
out  the  way,  so  that  a  practical  man,  taking  the  specifica- 
tion, had  no  mode  put  before  him,  by  which  he  could  do 
it,  however  brilliant  the  invention,  however  illustrative  of 
the  genius  of  the  person  who  had  discovered  it,  it  would 
not  have  been  sufficient  Now,  my  Lords,  Mr,  Baron 
Alderson  just  now  called  my  attention  to  this  fact,  the 
word  **  object "  was  used.  I  should  like  to  call  Mr.  Baron 
Alderson 's  attention,  if  he  will  allow  me,  to  this  circum* 
stance.  '^  Having  thus  stated  generally  the  nature  of  the 
invention,  and  the  object  to  be  obtained,  I  would  remark, 
that  there  are  various  mechanical  arrangements,  by  which 
the  invention  may  be  performed."  Showing  the  spirit  of 
the  invention  to  be  the  separating  into  parts,  and  their 
diverging  in  that  way,  and  the  interstices  being  filled  up, 
and  then  he  says,  ^  depending  partly  on  the  taste  of  the 
individual  for  whom  a  table  is  to  be  constructed;  I, 
therefore,  propose  to  describe  the  different  arrangements 
of  parts  which  I  have  made  and  find  to  answer,  and  which, 
from  experience,  I  can  state,  will  give  full  effect  to  my 
invention  or  improvement."  Now  allow  me  to  call  your 
Lordships*  attention  to  this,  *' which  from  experience, 
I  can  state,  will  give  full  effect  to  my  invention  or 
improvement ; "  making  a  total  distinction  between 
invention  or  improvement,  and  the  means  by  which 
the  effect  was  to  be  given.  My  Lords,  I  really  do 
submit  that,  if  the  patentee  or  the  gentleman  who  assisted 
in  preparing  our  specification,  had  been  aware  of  the 
objection  to  be  taken  to-day,  and  had  framed  it  with  a 
view  to  this  argument,  he  could  hardly  have  taken  more 
pains  to  satisfy  the  Court  that  the  invention  was  the  separa- 
tion from  a  common  centre,  and  filling  up  the  interstices, 
and  that  the  mode  in  which  it  was  to  be  done,  was  not  that 
for  which  he  claimed  his  patent.  But,  then,  he  says,  **  My 
improvement  is  applicable,  not  only  to  the  precise  arrange- 
ments hereinafter  shown  and  described,  but  to  various 
other  forms  of  the  same  table,  provided  the  property  of 
expanding  the  surface  of  the  original  table,  by  causing  the 
sections  to  diverge  from  the  common  centre,  be  retained, 
and  the  table  be  enlarged  or  expanded  by  inserting  leaves 
or  filling  pieces  in  the  spaces  caused  by  such  divergence, 
in  the  manner  hereinafter  mentioned.  These  different 
forms  or  shapes  must  depend  on  taste,  and  so  must  also 
the  details  of  the  mechanical  arrangements  which  govern 
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auMl  retain  the  lectious  of  tlie  surface  of  the  taUe  scrsfvlj 
to  tbe  dtftired  poBitioDs."  Mt  Lords,  reailr«  I  bc^  here 
to  ask  the  Coart  vhelher  it  is  poeisibie  for  a  patentee  more 
distiDCtlv  to  bare  stated  what  be  claimed.  He  sars, 
what  I  claim  is  tbe  making  of  a  table,  the  muhet  of 
which  sball  be  in  sections,  wbicb  sections  shall  divage 
from  a  common  centre,  and  which  shall  be  made  a  laigie 
table  bj  filling  np  the  interstices,  and  as  tbe  detaib  are 
in  part  mine,  I  will  show  you  how  it  can  be  done,  and 
will  give  von  a  piece  of  mechanism,  mjr  serrant  has  given 
me,  bot  I  claim  nothing  about  that ;  all  I  claim  as  the 
spirit  of  my  invention,  is,  separating  the  table  from  this 
centre,  and  filling  op  certain  spaces  so  left  with  introduced 
parts.  Then,  my  Lords,  he  gives  a  mere  description  of 
the  drawings.  Now,  my  Lords,  I  will  not  occupy  your 
time  by  reading  this  over,  it  does  not  appear  to  me  any 

Crt  of  that  throws  the  least  light  upon  the  invention, 
y  friend  complained,  and  said,  if  that  was  all  you  meant, 
you  might  have  put  the  specification  into  a  nut-shelL 
Not  so.  However  plain,  he  says,  the  principle  may  be^ 
and  however  obvious  when  so  given  to  the  public,  still 
the  patentee  must  take  care  to  lay  it  before  the  public  in 
a  practical  shape,  though  he  assumes  to  himself  nothing 
in  respect  of  that  shape,  almost  all  the  rest  of  the — 

Mr.  Baron  Alderson. — You  put  it  very  much  on  the 
same  footing  as  Lord  Chief  Justice  Eyrt^  in  the  case  of 
BouUon  V.  BuU.^ 

Sir  F.  Pollock. — ^That,  my  Lord,  is  shortly  expressing 
the  whole  matter  I  am  going  upon,  and  I  feel  confident 
that  your  Lordships  will  read  this  specification  for  the 
purpose  of  ascertaining  what  it  was  the  party  intended 
to  claim.  You  will  see  he  did  not  mean  to  clium  the 
mechanical  parts  in  the  remotest  degree,  nothing  beyond 
the  surface  of  the  table.  His  invention  was  merely  mak- 
ing a  table  expand  in  that  particular  fashion  which, 
according  to  all  the  experience  of  persons  who  have  seen 
the  tables,  is  perfectly  novel ;  such  a  mode  had  never  been 
seen  as  that  which  Mr.  Jupe  gave  out  to  the  world  by  this 
patent.  In  his  specification  he  describes  not  only  the 
mode  by  which  be  did  it,  but  the  mode  he  obtained  from 
his  foreman,  but  he  makes  no  claim  for  that  whatever. 
Is  it  to  be  said  if  a  man  has  discovered  a  principle,  and 
goes  to  a  mechanic,  and  says,  '^  This  is  my  view  of  an  in- 

•  Vol.i.  p.  117. 
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vention,  just  give  me  a  little  mechanical  assistance  in 
bringing  that  into  effect/'  and  the  man  says,  *^I  think  you 
might  do  it  thus  and  thus;"  is  it  to  be  said,  that  by 
employing  that  person  you  invalidate  your  patent?  Sup- 
pose a  man  not  skilled  in  mechanics,  were  to  perceive 
some  obvious  inconvenience  in  any  of  the  common  articles 
of  life,  a  carriage,  a  vessel,  a  ship  used  for  particular 
purposes,  and  he  were  to  go  to  a  mechanical  man,  and 
say,  ''  I  have  for  some  time  had  an  idea  of  something  that 
would  be  an  improvement,  if  such  a  matter  could  be 
achieved,  but  I  do  not  understand  mechanics,  but  the 
invention  is  mine."  Will  any  man  tell  me,  that  a  man  so 
applied  to,  and  assisting  the  party  in  one  mode  of  the 
hundreds  that  might  be  devised,  could  it  be  considered 
as  preventing  the  inventor  from  taking  out  a  patent 
with  his  perfect  concurrence?  The  invention  here  is  not 
the  mode,  but  the  thing  itself. 

Lord  Abinger, — What  is  the  thing  itself? 

Sir  F,  Pollock. — The  table  that  expands  from  a  centre, 
that  enlarges  by  diverging  from  a  centre.  Is  it  to  be  said, 
that  if  a  man  has  an  invention,  that  he  cannot  consult  his 
own  workmen,  and  bring  it  to  perfection  ? 

Mr.  Baron  Alderson. — ^No  doubt ;  if  he  invented  one 
mode  he  may  get  a  person  to  invent  another. 

Sir  F.  Pollock, — ^Then  he  has  invented  and  brought  it 
into  this  form  at  the  time ;  but  he  says,  I  think — 

Mr.  Hill, — He  brought  a  card  cut  into  four  pieces. 

Mr.  Baron  Alderson. — No  doubt  the  mode  in  which 
it  was  effectually  carried  into  effect,  was  an  invention ;  no 
doubt  about  that ;  but  it  has  been  held  to  be  a  good  patent 
for  all  that^  because  the  original  invention  was  a  French 
one,  such  as  the  endless  paper :  all  the  material  that  made 
it  so  useful  was  his  invention ;  but  the  original  invention 
was  the  revolving  web.* 

Sir  F.  Pollock, — Now,  my  Lords,  can  any  one  after  read- 
ing the  specification,  say  that  Jupe  claims  the  mode;  that  he 
claims  any  particular  fashion  of  the  table,  or  particular 
machinery  for  doing  it? — No,  he  distinctly  disclaims  every 
thing  but  separating  the  table  into  the  parts,  in  the  man* 
ner  described.  My  friend  said,  when  he  moved  for  the 
new  trial,  that  that  would  place  the  plaintiff*  in  a  dilemma. 
My  Lord,  this  is  the  dilemma  in  which  Mr.  Hill  proposed 
to  put  the  plaintiff.  He  said  lie  thought  the  facts  put  the 
plaintiff  in  this  dilemma.     Either  another  meaning  must 

•  Bloxam  and  others  v,  EhCt  vol.  i.  p.  434. 
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be  given  to  the  word  "  divergence  "  than  that  he  gave  at 
the  trialyOr  there  is  no  novelty  in  the  invention,  according 
to  his  claim.  He  claims  Gillow's  invention,  because  what 
he  says  is  his  invention,  is  the  dividing  the  table  into 
sections  of  any  number.  Can  he  do  so  ?  Your  Lordships 
will  look  to  the  specification.  Then  my  friend  says,  he 
has  claimed  Gillow^s  invention,  because  that  invention 
makes  the  table  part  from  the  centre.  My  friend  did  not 
like  the  word  divergence  at  that  time,  so  he  called  it  a 
parting  from  the  centre. 

Mr.  Baron  Alderson, — ^He  could  not  construct  Gillow's 
table  in  any  way,  so  as  to  have  a  central  fulcrum,  which 
is  the  object  of  keeping  the  table  steady. 

Mr,  Baron  Bolland, — All  the  parts  should  be  equi- 
distant. 

Sir  F.  Pollock. — My  Lords,  in  concluding  upon  this 
part  of  the  subject,  I  am  very  anxious  just  to  press  atten* 
tion  to  the  state  of  the  third  plea.  The  third  plea  states 
the  whole  of  the  specification,  and  then  it  says  merely 
this,  that  the  plaintiff  did  not  describe  and  show  the 
nature  of  his  said  invention.  My  Lords,  it  is  now  plain 
that  the  objection  on  this  point  is  reduced  merely  to  this, 
whether  the  plaintifi^  can  have  a  patent  for  an  invention, 
merely  consisting  of  that  mode  of  dividing  the  surface 
embodying  one  mode  his  own,  another  suggested  to  him, 
and  not  his  own,  but  which  may  be  done  in  a  variety  of 
ways. 

Mr.  Baron  Alderson. — The  specification  sets  out  a 
quantity  of  machinery,  and  no  doubt,  unless  you  come  to 
evidence,  that  must  be  taken  to  be  the  invention  of  the 
party. 

Sir  F.  Pollock, — I  cannot  anticipate  that  your  Lord- 
ships will  deduce  that  we  have  claimed  the  machinery, 
when  we  have  disclaimed  it  altogether,  and  taken  pains 
to  say  our  invention  is  on  the  surface  dividing  the  table, 
and  that  it  may  be  done  in  a  variety  of  mechanical  ways, 
with  which  we  do  not  trouble  ourselves;  we  point  out 
one  we  have  made,  and  point  out  another  which  we  make 
no  claim  about ;  I  leave  it,  and  now  I  go  to  the  defend- 
ant's piracy. 

Mr.  Baron  Alderson. — ^That  comes  in  the  first  issue. 

Sir  F.  Pollock, — That  turns  on  the  first  issue,  the 
table  the  defendant  proposes  to  give  to  the  world. 

Mr.  Baron  Alderson. — In  this  table  there  is  one  piece 
to  put  in  the  middle. 
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Sir  F.  Pollock. — The  central  piece,  my  Lords,  was  so 
far  in  part  anticipated  by  the  plaintiff  that  he  mentions 
in  his  specification  that  a  portion  might  be  left  in  the 
middle,  and  if  thev  thought  fit,  of  course  a  portion  might 
be  put  in  the  middle. 

Mr.  Hill, — Do  you  claim  that  ? 

Sir  F,  Pollock, — We  do  not.  What  we  claim  I  do 
not  think  it  necessary  to  read  again;  we  do  not  claim 
that.  I  say,  my  Lords,  this  mode  of  making  an  expanding 
circular  table  is  a  piracy  of  the  plaintifTs  invention; 
these  pieces  are  identical  in  principle,  though  not  coming 
to  a  common  centre,  but  instead  of  that  you  are  obliged  to 
make  some  difference  that  there  may  be  some  colour  that 
you  have  not  made  it  the  same.  But,  my  Lords,  I  would 
ask,  what  is  the  mode  in  which  it  is  done  ?  Instead  of 
expanding  in  a  right  line,  as  one  of  the  witnesses  expresses  . 
it,  instead  of  going  through  the  radius,  you  go  through 
the  sine  and  the  cosine. 

Mr.  Baron  Alderson. — It  will  form  two  motions. 

Sir  F.  Pollock. — Exactly  so  ;  and,  my  Lords,  I  will  ask 
what  is  the  spirit  of  the  invention  of  Mr.  Jupe?  Why  it 
is  this,  that  in  order  to  make  a  circular  expanding  table, 
you  shall  make  the  portions  of  it,  you  shall  separate  them, 
and  you  shall  fill  up  the  interstices  with  pieces.  My 
Lords,  this  was  a  question  for  the  jur}% 

Mr,  Baron  Aldersoiu — Yes,  no  doubt. 

Sir  F.  Pollock. — But,  my  Lords,  it  is  one  of  those 
questions  so  eminently  within  the  jurv*s  province,  that 
your  Lordships  would  say  to  the  defendant's  counsel, 
why  you  cannot  come  to  the  Court  and  ask  for  a  new 
trial  when  you  did  not  choose  to  bring  witnesses. 

Lord  Abinger. — I  cannot  say  I  feel  that;  because  my 
impression  was,  that  your  witnesses  tended  to  show  it 
was  nothing  more  than  Gillow*s  principle,  and  I  should 
have  found  that  verdict ;  and  I  cannot  blame  the  counsel 
for  entertaining  an  opinion  I  had  myself  formed. 

Sir  F,  Pollock. — I  say,  my  Lords,  when  Gillow's  patent 
expired,  any  body  had  a  right  to  adopt  it ;  but  the  jury 
found  that  defendant's  mode  was  for  widening  as  well  as 
lengthening — for  the  purpose  of  giving  the  double  motion, 
that,  so  far  as  that  is  done,  it  is  a  violation  of  the  plain- 
tiff's right.  And,  my  Lords,  although  it  is  easy  for  my 
friend  to  say,  Gillow  gave  to  the  world  the  right  to  make 
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a  table  in  a  particular  fashion^  and  to  lengthen  it;  my 
friend  says,  the  same  saw  that  cut  it  into  two  pieces,  the 
same  saw  would  cut  it  into  four  pieces,  as  if  that  was  the 
mode,  because  the  same  hammer  and  other  tools  formed 
one  watch,  they  would  make  another ;  and  the  same  tools 
that  would  make  one  time-piece  would  make  another 
time-piece.     You  are  to  take  that — 

Lord  Abinger. — I  think,  perhaps^  he  would  have  used 
the  word,  ^^  widen/'  but  no  matter  in  what  direction. 

Sir  F.  Pollock. — But  is  there  any  thing  in  Gillow's 
patent,  or  in  any  table  that  ever  existed,  of  a  combined 
lengthening  and  widening,  so  as  to  make  it  expand  from  a 
centre  ?  There  is  not  such  a  thing  in  the  history  of 
tables ;  and  it  is  a  question  for  the  jury  who  have  found 
for  the  plaintiff.  I  think  it  could  be  fairly  put  thus,  ^'  Do 
you  think  that  this  mode  of  lengthening  and  widening  a 
table  was  adopted  in  order  to  obtain  by  the  two  motions, 
the  combined  effect  of  that  which  the  plaintiff  gives  you 
in  one  groove  ? ''  That  fact  was  a  question  for  the  jury, 
and  if  the  jury  had  said,  we  do  think  it,  whether  a  man 
had  a  right  to  use  it,  for  one  purpose  or  for  another 
purpose,  in  the  mode  in  which  this  table  has  been  con- 
Btructedy  it  has  been  adopted  for  the  purpose  of  invasion. 

Mr.  Baron  Alderson. — Which  they  thought  colour- 
able. 

Sir  F.  Pollock. — Exactly  so:  that  is  what  the  jury 
thought  and  found ;  that  this  was  a  colourable  mode  of 
dofang  something  which  the  plaintiff  gave,  and  had  given 
certain  modes  of  doing.  The  defendant  adopted  this,  and 
therefore  it  is  brought  into  Court.  I  submit  that  in  the 
first  place  the  specification  is  good.  The  spirit  of  the 
patent  is  for  the  separating  and  widening  the  surface  of 
the  table ;  that  is  unanswered  ;  and  the  mode  of  doing  it 
the  plaintiff  claims  nothing  in  right  of.  He  added  one  of 
the  modes  as  his  invention,  the  other  is  not ;  but  the  other 
is  doing  that  simultaneously,  the  mechanism  of  which  he 
has  nothing  at  all  to  do  with — it  is  the  invention  of  his 
servant;  it  is  no  improvement  under  his  patent.  He 
says,  if  that  be  so,  the  defendant  is  not  entitled  to  a 
verdict  on  the  third  issue.  The  specification  clearly 
describes  what  he  intended  to  take  out  a  patent  for,  and 
all  the  witnesses  say  the  object  was  dividing,  diverging, 
and  filling  up. 
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Mr.  Baron  Alderson. — It  does  not  operate  on  oval 
tables. 

Sir  F.  Pollock. — Yes,  my  Lord;  for  instance,  here 
your  Lordships  will  allow  me  to  point  attention  to  that 
figure ;  and  that  is  what  Mr.  Jupe  means  as  part  of  his 
specification,  that  sometimes  they  did  not  accurately 
diverge  in  a  radial  line ;  some  oval  tables,  some  oblong, 
with  the  principle  of  diverging  away  from  a  centre. 

Lord  Abinger.-^'Do  you  apply  the  rule  also  to  a  sofa 
table? 

Sir  F.  Pollock. — Yes,  certainly. 

Mr.  Baron  Aldenon. — A  square  may  be  operated  on 
in  the  same  way. 

Sir  F.  Pollock. — It  is,  my  Lord,  and  that  is  a  specimen 
of  an  oblong  table.     The  principle  is  equally  applicable. 

Mr.  Baron  Alderson. — You  adapt  it  to  figures  that 
have  no  centre  at  all.  I  should  have  thought  it  must 
be  circular. 

Sir  F.  Pollock. — Mechanics  speak  of  the  centre  of  a 
square  or  of  an  oblong;  your  Lordship  knows  that. 

Mr.  Baron  Alderson. — Where  the  major  and  the  minor 
axes  are  cut  across. 

Sir  F.  Pollock. — An  ellipsis  has  a  centre. 

Mr.  Baron  Alderson. — No  doubt. 

Sir  F.  Pollock. — Yes,  the  point  where  the  axis  major 
cuts  the  axis  minor;  so  an  oblong  might  have  a 
centre. 

Lord  Abinger. — But  then  your  pieces  would  not  diverge 
from  that  centre. 

Sir  F.  Pollock. — Oh  yes,  my  Lord,  they  do;  they 
diverge  from  that  which  in  common  parlance  would  be 
called  a  centre ;  therefore  I  say,  in  reading  the  specifica- 
tion, and  seeing  the  spirit  of  the  invention,  your  Lordships 
would  say,  if  on  the  face  of  it  the  thing  cannot  be,  that  a 
person  cannot  have  a  patent  for  that  sort  of  invention, 
then  they  would  have  tne  benefit  of  it  upon  the  record ; 
but  upon  the  other  part,  namely,  the  piracy,  the  utmost 
my  friend  could  have,  would  be  a  new  trial  upon  the  pay- 
ment of  costs ;  and  I  submit,  that  if  a  party  obviously 
endeavoured  to  infringe,  and  is  called  upon  to  establisn 
bis  case,  he  has  no  right  to  take  the  chances  of  the  day, 
and  then  ask  for  a  new  trial.  For  these  reasons,  I  trust 
that  your  Lordships  will  discharge  the  rule. 

Mr.  Sichards.-^Mj  Lords,  Sir  F.  Pollock  having  gone 
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80  far  into  this  case^  I  shall  have  to  address  your  Lord- 
ships very  shortly.  There  are  many  matters  now  agreed 
upon  between  the  parties,  that  there  is  now  no  doubt  of 
what  the  finding  of  the  jury  was.  They  have  found  that 
the  invention  is  novels  and  that  the  defendant  was  guilty 
of  the  infringement.  The  questions  were  reduced  to 
two^  first;  whether  their,  finding  that  the  patent  had  been 
infringed,  can  be  sustained  ;  an^  secondly,  respecting  the 
validity  of  the  specification.  Now,  my  Lords,  your 
Lordships  will  recollect  from  the  evidence  (there  was  no 
evidence  called  for  the  defendant),  that  there  was  no 
instance,  prior  to  Mr.  Jupe's,  of  a  table  being  divided  in 
the  way  Mr.  Jupe^s  table  is  divided,  namely,  by  dividing 
the  circle,  or  square,  into  different  parts,  and  separating 
also  from  a  common  centre  ;  that  must  be  admitted  to  be 
the  subject  of  the  patent  within  the  second  point.  All 
the  witnesses  say,  that  the  table  made  by  Mr.  Pratt,  the 
defendant,  is  made  in  imitation  of  the  invention  of  Mr. 
Jupe ;  and  if  your  Lordships  would  look  at  it,  you  cannot 
fail  to  see,  that  Mr.  Pratt's  table  is  made  by  two  motions 
— a  more  clumsy  way  than  Mr.  Jupe's  table;  because, 
supposing  Mr.  Jupe's  patent  can  be  sustained,  that  same 
effect  is  obtained  as  ought  to  be  obtained  from  Mr.  Jupe's 
table.  Now,  my  Lords,  I  need  not  mention,  that  whether 
the  patent  is  infringed  or  not,  is  a  question  for  tlie  jury ; 
because  it  is  impossible  for  the  Court  to  take  upon  them- 
selves to  say,  what  contrivances  may  have  been  resorted 
to,  to  evade  making  the  same  article.  When  speaking  of 
Gillow's  patent,  I  must  say  it  is  not  before  the  Court;  but 
whether  that  was  a  patent  merely  for  lengthening  a  table 
or  not,  I  do  not  know.  I  should  apprehend  that  all  you 
can  say  of  that  is,  that  at  the  time  Mr.  Jupe  made  his 
invention,  the  table  of  Gillow's  was  a  table  any  one  was 
entitled  to  make ;  and  I  will  assume,  that  at  the  time  Mr. 
Jupe's  invention  was  introduced,  any  person  might  make 
a  table  to  draw  out  as  a  telescope.  So  far  as  that  case 
applies,  it  would  bring  us  to  the  question,  whether  the 
drawing  out  from  the  common  centre  be  subject  matter 
of  a  patent,  and  whether  it  is  properly  described  in  the 
specification.  I  am  sure  your  Lordships  will  not  say, 
because  the  invention  is  simple,  therefore  it  is  not  the 
subject  of  a  patent.  I  submit  that  supposing  a  thing  to  be, 
as  the  jury  have  found  it  to  be,  both  novel  and  useful, 
then  this  would  be  a  test,  by  which  your  Lordships  would 
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ascertain  what  is  subject  matter  of  a  patent.  Now  as  to 
the  novelty;  the  Jury  found  that  it  was  novel;  every 
witness  that  appeared,  said  he  had  never  heard  of  it 
before,  and  he  had  never  seen  it  before;  and  it  was 
plain  and  obvious,  that  it  had  never  before  been  dis- 
covered ;  and  as  one  of  the  working  witnesses  stated, 
such  a  thing  had  been  most  required  by  the  trade.  The 
more  important  question  is  as  to  the  specification.  Now, 
my  Lords,  that  will  depend  almost  entirely  on  the  meaning 
of  the  word  **  diverge ;  "  and  to  be  sure,  when  I  hear  my 
Learned  Friend  say  that  common  tables  are  drawn  out  from 
a  centre,  it  puzzles  me :  you  might  as  well  say  that  two 
persons  in  the  street,  when  they  shake  hands,  part  from 
a  common  centre  divergingly. 

Mr.  Baron  Alderson, — Four  persons  might 

Mr.  Richards. — We  are  to  see  what  he  means  by 
diverging  from  a  common  centre.  I  should  say  we  are 
not  to  say  what  is  meant  geometrically.  Your  Lordships 
will  see  that  the  patentee  claims  for  an  expanding  table ; 
no  doubt  it  must  be  so  divided  as  to  come  within  the 
meaning  of  an  improved  expanding  table.  Your  Lord- 
ships heard  a  good  deal  said  about  the  meter  case.  My 
Lords,  I  have  a  distinct  recollection  of  that  case,  and 
nothing  is  more  simple. 

Mr.  Baron  jJlderson, — Crossley  v.  Beverley,* 

Mr.  Hill. — ^That  case,  as  reported,  turns  on  different 
points. 

Mr.  Richards.'^Y ery  true,  in  that  patent  the  principle 
had  been  known  before,  except  the  precise  combination 
of  the  principle. 

Lord  Abinger. — Of  two  effects. 

Mr.  Richards, — But  the  effects  were  known  before. 

Lord  Abinger. — Every  principle  of  mechanics  was 
known  before. 

Mr.  Richards, — It  is  material  here  upon  the  words  of 
the  specification  to  say,  that  Mr.  Jupe,  when  forming  his 
specification,  has  laid  no  claims  to  the  mode.  He  says, 
**  I  declare  that  my  invention  of  an  improved  expanding 
table,  consists  in  constructing  the  same,  so  that  the 
sections,  ci,  a,  of  which  the  original,  or  unexpanded  table, 
is  composed,  may  diverge  from  a  common  centre,  and 
the  table  be  enlarged  or  expanded,  by  inserting  leaves  or 
pieces  in  the  openings  or  [spaces,    caused  by  the  diver* 

•  Vol.  I.  page  480. 
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gence,  as  hereinbefore  described.'*  Now,  then,  the  ques- 
tion here  is,  whether  he  has,  or  has  not,  invented  a  table, 
so  that  the  sections  may  diverge  from  a  common  centre  : 
the  mode  is  before  your  Lordships.  My  LfOrds,  I  do  not 
feel  that  I  can  add  anything  more.  The  fact  of  the 
infringement  is  found  by  the  Jury.  I  cannot  suppose 
that  your  Lordships  can  infer  that  this  is  not  an  infringe- 
ment, as  to  the  construction  of  the  specification.  All 
that  Mr.  Jupe  claims  is,  that  which  has  been  described 
so  precisely ;  he  lays  no  claim  to  the  mode  of  doing  it* 

Mr.  HilL — My  Lords,  it  is  first  important  to  see  what 
it  is  the  plaintiff  has  invented,  and  I  have  been  wishing 
to  see  what  claim,  what  power  of  mind  it  is  that  my 
friends  claim  for  their  client. 

Lord  Abiuger. — Sir  F.  Pollock's  argument,  supposing 
he  is  right,  is,  that  the  modes  are  not  part  of  the  claim, 
and  not  required  by  the  specification.  Mr,  Hill  makes 
the  third  plea  material ;  he  says  the  speciBcation  extends 
to  the  machinery,  therefore  the  invention  is  the  machinery ; 
but  the  evidence  says,  that  is  not  the  invention.  Then  if 
the  invention  is  not  the  machinery,  but  cutting  into  four 
parts,  then  Mr.  Hill  says  the  third  plea  is  not  proved. 

Mr.  HilL — Your  Lordships  see  there  can  now,  at  all 
events,  be  no  dispute  at  all  upon  what  the  plaintiff's  inven- 
tion is :  it  has  been  laid  down  so  clearly  by  my  Learned 
Friend,  Sir  F.  Pollock.  He  says  he  claims  nothing  under 
the  surface  of  the  table ;  that,  he  says,  is  not  his  inven- 
tion. My  first  object  is,  to  show  you  that  he  does  claim 
something  under  the  surface  of  the  table.  Your  Lord- 
ship will  see,  he  discloses  two  distinct  modes;  one  by 
hand,  and  the  other  by  simultaneous  divergence ;  he  gives 
twenty-three  figures  in  his  drawings;  and  the  whole  of 
the  figures,  and  the  whole  of  these  descriptions,  are  of 
a  table  when  expanded,  to  use  the  words  of  his  specificar 
tion,  by  diverging  in  radial  grooves,  or  are  controlled  to 
move  in  radial  directions.  It  is  possible  therefore,  my 
Lords,  to  contend,  that  he  does  not  here  claim  something 
under  the  surface  of  the  table ;  and  it  is  possible  to  con- 
tend, that  he  does  not  claim  that  something  shall  be  under 
this  form,  as  either  radial  grooves,  or  some  means  of  con- 
trolling the  surface  to  move  in  radial  directions  ?  Then 
he  has  claimed  something  more  than  my  friend  says  is  his 
invention ;  and  it  will  be  most  material  to  see  he  has 
claimed  something   more  than  we  use  in  our  invention 
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because  we  never  move  in  a  radial  direction;  if  my  friend 
is  right  in  regard  to  his  doctrine  of  divergence,  although 
I  remain  of  my  own  opinion,  it  is  very  unimportant  in 
this  case  whether  I  am  right  or  wrong.  My  friend  has 
employed  a  good  deal  of  ridicule  on  my  humble  proposi- 
tion, which  is  simply  this ; — If  I  were  to  draw  a  radius 
here  and  another  there,  then  he  says  Gillow's  table  is  a 
divergence  in  a  radial  direction. 

Mr.  Baron  Alderson. — You  cannot  have  a  common 
centre  without  three. 

Mr.  Hill. — Would  your  Lordship  say  so  as  a  mathe- 
matician ?  I  may  not  be  able  to  point  it  out  without  the 
radii,  but  I  know  of  its  existence.  Does  not  your  Lord* 
ship  think  I  know  of  its  existence  ? 

Mr.  Baron  Alderson. — A  table  like  Gillow^s  is  a  diver- 
gence from  every  central  point. 

Mr.  HilL — ^This  is  the  central  line.  Allow  me  to  put  it 
in  this  way.  You  have  the  central  line  here;  the  diameter, 
which  is  a  central  line.  May  I  not  bisect  it  ?  Now  shall 
I  not  find  a  centre  ? 

Mr.  Baron  Alder  son. — You  will. 

Mr.  HUl. — And  does  not  this  move  radially  from  that 
centre  ? 

Mr.  Baron  Alderson. — It  may  from  the  centre  of  the 
diameter ;  nobody  could  understand  that  to  be  diverging. 

Mr.  Hill. — I  have  explained  what  I  mean. 

Mr.  Baron  Alderson. — By  the  divergence  of  Mr. 
Pratt's  table  you  could  find  the  common  centre  by  di- 
viding the  sections,  but  how  do  you  find  the  common 
diameter  ? 

Mr.  Hill. — Your  Lordships  see  there  is  a  centre. 

Lord  Abinger. — Suppose  you  draw  from  the  diameter 
lines  parallel  to  it  when  the  diameter  is  moving — moving 
in  the  same  circle — each  part  of  the  same  circle  is  moving 
in  that  line ;  if  therefore  your  motion  is  from  the  dia- 
meter, supposing  you  draw  them  out,  will  not  some  of 
the  parts  of  the  segments  meet  with  these  lines  ? 

Mr.  Barofi  Alderson. — If  you  have  only  two  lines  of 
motion  you  cannot  discover  the  centre;  if  you  have  three 
you  can. 

Mr.  HilL — I  do  not  discover  the  centre  by  these  means, 
but  it  does  not  appear  to  be  material.  If  this  be  a  diverg- 
ence in  a  radial  direction  then  the  plaintiff  has  claimed 
for  his  own  something  that  is  old.     Supposing  this  should 
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not  be  a  radial  direction,  we  have  not  infringed  his  patent^ 
because  we  never  do  diverge  in  a  radial  direction. 

Mr,  Baron  j^lderson. — The  question  is  whether  you 
have  not  adopted  what  is  equivalent,  but  that  is  for  the 
jury. 

jUr.  HilL — I  submit  that  it  is  not,  in  this  general  sense, 
for  the  jury.  I  was  going  on  to  say  what  I  proposed  to 
myself  to  do  by  reading  this  specification,  to  show  that 
something  was  claimed  under  the  surface  here,  and  I  was 
saying  that  all  the  twenty-three  figures  have  the  physical 
means  attached  to  them  of  expanding  by  diverging  in 
radial  grooves,  or  being  controlled  to  move  in  radial  di- 
rections,— throughout  the  whole  twenty-three  figures.  If 
my  friend's  client  had  been  claiming  only  the  surface, 
and  if  his  specification  was  only  to  show  how  a  table,  di- 
vided into  four  parts  in  the  surface^  might  be  made  to  ex- 
pand, what  was  the  use  of  twenty-three  figures  ?  and  how 
singular  it  is  that  these  twenty-three  figures  should  all 
carry  a  given  law,  and  that  law  should  be  announced  in 
the  specification  thus,  and  that  there  should  be  a  reference 
to  it  afterwards  from  the  end  retrospectively.  My  Friend 
says  we  must  look  to  this,  according  to  the  common  sense 
of  mankind — I  agree  with  that;  I  am  sure  the  common 
sense  of  mankind  would  say  there  were  not  twenty-three 
figures  given  for  the  purpose  of  exemplifying  a  principle. 
If  you  look  to  what  Chief  Justice  Eyre  said  in  the 
case  of  Boulton  v.  BuU/^  who  tells  you  that  the  com- 
monest explanation  by  which  a  principle  was  announced 
would  have  been  suflBcient. 

Mr,  Baron  Alderson. — That  could  not  have  been  done 
without  some  actual  contrivance  by  which  it  was  effected. 

Mr.  HilL — That  was  the  suggestion  he  meant  to  offer, 
that  the  party  must  shew  a  mechanical  contrivance,  and 
that  mechanical  contrivance  must  be  his  own.  Suppose 
Mr.  Watt,  instead  of  making  those  multitudes  of  expe- 
riments which  I  know  coiit  60,000/.,  suppose  he  had  put 
his  hand  in  his  pocket  and  said,  I  think  it  would  be  clever 
instead  of  condensing  steam  in  a  cylinder,  by  introducing 
cold  water,  to  let  the  condensing  go  on  in  another 
place.  Yes,  he  would  have  been  answered,  it  is  very 
clever,  but  it  is  impracticable;  but  how  are  you  to 
make  it  work  outside?  How  is  this  to  be  accom- 
plished ?       It   would   require   little    talent  to   raise   ten 

•  Vol.  I.  page  117. 
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thousaud  objections.  That  was  for  him  to  accomplish. 
It  was  the  labour  and  glory  of  a  life  to  bring  it  to  perfec- 
tion. My  friend  conceded  that,  when  he  said  that  there 
cannot  be  a  patent  for  a  barren  principle.  He  is  very 
happy  in  the  choice  of  his  terms,  but  it  must  be  collected 
into  substance,  and  reduced  into  a  form,  and  therefore 
Mr.  Jupe  had  done  nothing  when  he  cut  his  card  into  four 
parts,  and  brought  it  to  his  workman,  and  said,  form  that 
into  a  table  which  shall  expand;  and  I  use  it  for  the  pur- 
pose of  showing  that  if  they  have  infringed  something, 
they  must  have  claimed  something;  and  I  say  he  has  not 
done  that  which  he  was  compelled  to  do  to  make  his  claim, 

Mr.  Baron  Alderson. — It  all  arose  upon  this  question, 
whether  the  principle  is  not  a  new  manufacture.  The 
moment  it  was  given  out  in  the  shape  of  a  steam-engine, 
the  Court  held  it  was  a  new  manufacture. 

Mr.  Hill. — I  apprehend  it  is  a  principle  well  established, 
that  there  must  be  a  new  manufacture ;  neither  do  I  ap- 
prehend cutting  a  card  into  four  pieces,  and  saying  make 
it  into  a  table,  constitutes  a  new  manufacture. 

Mr.  Baron  Alderson. — Is  not  an  expanding  table  a  new 
manufacture,  although  the  table  part  is  old,  if  it  makes 
another,  an  improved  expanding  table,  that  is  a  new  ma- 
nufacture. 

Mr,  Hill. — That  is  not  my  proposition ;  I  am  saying 
there  must  be  something  under  the  surface,  that  invention 
cannot  end  in  the  surface  of  the  table,  otherwise  it  is  no 
new  manufacture.  It  cannot  be  a  manufacture,  to  get  a 
board,  and  divide  it  into  a  given  number  of  parts;  so  it 
seems  to  me.  I  apprehend,  my  Lords,  that  the  true 
statement  of  what  the  plaintiff  has  done  is  this^ — a  table, 
the  plane  of  which  is  divided  into  more  than  two  sections, 
each  of  which  diverges  from  a  common  centre,  and  is 
guided  by  means  of  a  radial  groove. 

Mr.  Baron  Alderson. — Does  it  say  radial  groove  ? 

Mr.  Hill. — I  apprehend  it  must. 

Mr.  Baron  Alderson. — He  claims  the  use  of  a  radial 
groove  as  the  means  of  bringing  it  from  a  common  centre. 

Mr.  Hill.—He  may  not  claim  the  pieces  of  metal  which 
he  calls  a  groove. 

Mr.  Baron  Alderson. — ^That  is  old,  making  it  by 
grooves. 

Mr.  Hill. — Oh  !  yes,  but  your  Lordship  sees  it  is  not 
Hccessary  for  mc  to  contend  that  he  claims  the  groove* 
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Mr.  Baron  j^ldersoti. — I  presume  you  had  witnesses 
whom  you  could  have  called,  if  you  had  not  thought  it  a 
safe  case. 

Mr.  Hill. — I  really  thought,  perhaps  mistakenly,  that 
the  facts  were  in  my  favour,  therefore  I  did  not  call  any 
witnesses,  but  I  had  them;  I  should  have  had  witnesses 
who  would  have  said  the  principle  is  not  the  same ;  my 
friend  had  a  great  number  of  witnesses,  who  said  the 
principle  was  the  same.  I  should  have  twenty  witnesses 
who  would  have  said  it  was  not  so. 

Lord  Abinger. — I  do  not  see  how  you  can  give  that 
under  the  third  plea.  I  do  not  see  how  you  can  get  rid  of 
that^  the  fourth  pica  is  the  same.  The  second  plea  is  that 
the  invention  is  not  the  invention  of  the  plaintiff;  the 
fourth,  that  the  invention  is  not  new;  you  show  that 
somebody  else  was  the  inventor.  I  think  you  are  entitled 
to  a  new  trial,  but  upon  payment  of  costs.  You  seemed 
to  think  at  the  time  that  the  case  was  in  your  favour 
altogether,  but  I  cannot  say  how  that  would  be. 

Mr.  HilL — Does  not  your  Lordship  think  it  material  on 
the  second  plea  ? 

Lord  Abinger. — That  is  not  their  invention. 

Mr.  HilL — Your  Lordship  sees  that  upon  the  old  rules 
I  should  have  been  entitled  to  a  nonsuit^  because  the 
witnesses  had  clearly  proved  the  variance.  Under  the 
new  rules,  I  am  entitled  to  a  verdict  for  the  defendant^ 
the  case  would  stand  as  if  your  Lordship  had  directed  the 
Jury  to  find  for  the  defendant. 

Lord  Abinger. — The  invention  is  not  new;  if  you 
could  show  that  Gillow^s  was  a  divergence  from  a  common 
centre^  it  is  the  same  as  the  plaintiff's  patent,  and  then 
it  is  not  new ;  the  Court  doubt  that. 

Mr.  Baron  Alderson. — I  do  not  see  how  you  can  carry 
it  further,  it  being  a  question  for  the  jury. 

Lord  Abinger. — Supposing  you  satisfy  the  Court  that 
Gillow's  patent  was  as  much  a  divergence  from  a  common 
centre  as  this  patent,  it  is  not  new. 

Sir  F.  Pollock, — How  can  my  friend  do  that  when 
Gillow's  patent  is  not  before  the  Court  ? 

Mr.  HilL — I  will  propose  that  I  can  begin  by  supposing 
Gillow's  patent  is  such  as  reasonable  persons  would  take 
out  for  it,  and  suppose  that  when  that  patent  is  running, 
my  client  had  made  his  invention  of  drawing  out  the  table 
in  another  direction,   and  suppose  he  had  taken  out   a 
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patent  for  that  improvement,  would  or  would  not  Gillow, 
by  making  our  table,  have  infringed  our  improvement. 

Lord  Abitiger. — ^That  is,  upon  the  general  issue,  the 
piracy;  all  that  remains  to  do  now,  is  to  show  that  the 
plaintiff's  is  not  a  new  invention. 

Mr.  HilL — That  the  plaintiff's  is  not  a  new  invention. 

Ijord  Abinger. — That  Gillow's  is  the  same. 

Mr.  HilL — ^That  Gillow's  and  the  plaintiff's  are  the 
same, — it  does  appear  to  me  that  taking  the  plaintiff's  in- 
vention to  be  what  my  friend  says  it  is,  having  nothing  to 
do  with  anything  under  the  surface  of  the  table,  that  it  is 
now  a]  mere  cutting  the  table  and  expanding  it,  and  also 
taking  this  to  be  clear,  as  I  say  it  is,  that  Gillow  might 
have  expanded  his  table  by  the  same  means  in  the  other  di- 
rection, that  is,  Gillow  might  have  done  what  we  are  doing, 
and  if  he  had  done  so,  it  could  not  have  been  said  he  had  in- 
fringed Jupe's  invention,  that  is,  first  considering  I  have 
proved  our  invention  is  no  more  than  Gillow's ;  then  I  say 
the  plaintiff's  is  no  more  than  Gillow's,  because  the 
plaintiff  does  not  attempt  to  deal  with  anything  under  the 
surface  of  the  table. 

Lord  Abinger, — ^Therefore  you  say  the  plaintiff's  inven- 
tion is  not  new,  how  can  we  help  you,  all  the  point 
reserved  was,  whether  the  specification  correctly  makes 
the  invention  consist  in  the  machinery  ?  if  it  does  then 
that  point  I  reserved,  because  on  that  you  say  I  ought  to 
have  directed  the  verdict  the  other  way. 

Mr.  Hill. — Do  your  Lordships  now  think  the  specifica- 
tion does  claim  the  machinery  ? 

Lord  Abinger. — It  will  be  incumbent  on  you  to  show 
that  the  claim  of  the  plaintiff  is  upon  the  machinery. 

Mr.  HilL — I  have  shown  that  the  specification  claims 
the  machinery. 

Mr.  Baron  Aldcrson. — You  had  better  consider  before 
the  new  trial,  whether  you  have  got  a  plea  to  raise 
the  question,  whether  this  goes  to  the  principle:  I 
doubt  whether  you  have  any  such  plea.  The  first  plea 
merely  raises  the  question  of  infringement ;  the  second 
is  for  a  new  invention — it  may  be  a  new  invention 
— you  had  better  look  into  it.  A  great  number  of  pleas 
which  I  see  drawn,  will  require  great  consideration;  a 
great  many  say  the  invention  is  not  useful ;  they  ought 
to  say  it  is  prejudicial,  as  in  Arkwright's  case.* 

•  Vol.  I.  page  53. 
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Mr.  Hill. — Does  your  Lordship  think  that  where  the 
evidence,  which  it  is  admitted,  says  that  the  claim  is  for 
something  upon  the  surface  of  the  table,  as  it  appears  by 
the  specification  ? 

Mr.  Baron  Alderson, — That  was  rather  a  metaphorical 
expression  of  Sir  F.  Pollock :  he  meant  simply  this,  that 
the  claim  of  the  plaintiff  was  for  a  table  diverging  from  a 
common  centre. 

Mr.  Hill. — My  friend  only  does  what  his  witnesses 
over  and  over  again  say;  almost  every  witness  lays  it 
down  in  these  terms. 

Mr.  Baron  Alder  son. — He  does  not  claim  the  machi- 
nery, but  the  expanding  table. 

Mr.  Hill. — My  friend  has  only  adopted  the  language  of 
his  witnesses ;  I  open  with  the  evidence  of  Cottam — **  so 
that  in  fact  you  think  the  principle  consists  in  the  mode 
of  dissecting  the  surfaces  of  the  table."     Yes. 

Air.  Baron  Alderson. — He  ought  to  have  said  in  making 
it  move  from  a  common  centre ;  he  means  that. 

Mr.  Hill. — Cottam  again  to  a  question  put  by  your 
Lordship,  says — *'I  consider  the  plaintiff's  to  consist  of 
forming  a  round  table  by  sections  from  a  centre." 

Mr.  Baron  Alderson. — That  is  the  way  they  always 
give  their  evidence,  when  the  question  is,  whether  the  parties 
have  infringed  upon  a  patent — because  you  always  look  to 
the  principle  to  see  where  they  differ  in  the  mechanism. 

Mr.  Hill. — Hawkins  says,  "  the  patent  appears  to  me  to 
confine  itself  to  the  surface,  and  not  to  the  direction  of 
the  machinery;  I  have  read  it  with  attention."  My 
friend  does  not  vary  from  his  witness. 

3fr.  Baron  Alderson. — So  far  as  the  diverging  and  se- 
paration. Sir  F.  Pollock  is  right. 

Mr.  Hill. — Your  Lordships  will  distinguish  between — 

Mr.  Baron  Alderson. — Look  at  the  last  part  of  the 
specification:  '^I  declare  that  my  invention  of  an  im- 
proved expanding  table,  consists  in  constructing  the  same, 
BO  that  the  sections,  a,  a,  of  which  the  original  or  unex- 
panded  tabic  is  composed,  may  diverge  from  a  common 
centre.*^     Now  that  is  the  invention. 

Sir  F.  Pollock. — He  does  not  confine  himself — 

Air.  Barrm  Alderson. — Whether  that  be,  or  be  not,  a 
good  patent  as  so  specified,  whether  the  patent  is  for  a 
principle  or  not,  is  a  question  I  don't  think  you  will  raise 
by  the  plea. 
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Mr.  Hill. — Your  Lordships  would  read  that  in  connexion 
with  what  goes  before,  '*  Nor  do  I  confine  myself  to  the 
precise  manner  of  moving  the  sections  a,  a,  of  the  surface 
of  the  table." 

Lord  Abinger. — Perhaps  the  way  to  look  at  it  is  this : 
He  says,  **  I  have  found  out  that  you  may  divide  a  table  into 
four  sections  or  more,  and  make  them  expand  from  a 
common  centre,  and  so  make  a  large  Uible;  therefore, 
that  is  my  invention.  I  find  it  may  be  done  by  several 
mechanical  means ;  I  thought  it  might  be  useful  when 
done,  and  I  have  discovered  that  it  may  be  done ;  there- 
fore no  matter  by  what  means  you  do  it,  provided  you 
adopt  the  principle  of  making  the  divergence  from  a  com- 
mon centre." 

Mr.  Hill. — That  is  not  his  specification. 

Lord  Abinger. — Yes  it  is — My  brother  Alderson  says, 
very  justly,  that  to  raise  that  question,  if  that  be  the  con- 
struction, you  ought  to  set  forth  the  specification;  I 
admit  it  does  not  arise  upon  these  pleadings. 

Air.  HilL — I  could  not  do  that,  because  it  appears  to 
me  the  specification  does  claim  a  physical  mode. 

Mr.  Baron  Alderson. — ^Then  that  is  raised  by  the  issue, 
whether  it  is  new. 

Lord  Abinger. — You  say  I  ought  to  have  directed  the 
jury  to  have  found  that. 

Afr.  Hill. — I  wish  to  be  exactly  in  the  same  state,  if 
your  Lordships  think  that  should  have  been  the  direction. 

Mr.  Baron  Aldersofi. — I  should  entertain  great  doubt 
whether  anything  more  is  claimed  than  an  expanded 
table  by  divergence  from  a  centre. 

Lord  Abinger. — It  should  be  on  the  usual  terms,  and 
with  liberty  to  make  such  amendment  as  you  please. 

Mr.  Baron  Alderson. — Or  you  can  raise  it  by  special 
verdict. 

Lord  Abinger. — Or  by  bill  of  exceptions ;  but  still  I 
think  you  had  better  consider  your  pleadings.  The  new 
rules  make  it  necessary  to  consider  very  accurately  what 
pleas  you  should  make;  now  you  are  confined  by  the 
pleadings. 

Mr.  Baron  Alderson. — And  you  will  find  a  great  number 
of  dicta  given  by  Judges.  It  is  probable  that  something 
may  arise  out  of  that  provision  that  states  that  an  mven- 
tion,  if  prejudicial,  is  not  to  be  the  subject  of  a  patent.    I 
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agree  that  if  a  patent  is  not  useful  it  may  not  be  prejudicial, 
therefore  you  ought  not  to  plead  that  it  is  not  useful. 

Lord  Abinger, — I  think  you  ought  to  ask  the  Judge  at 
chambers  to  let  you  state  both. 

Sir  F,  Pollock. — Upon  payment  of  costs. 

Mr.  Baron  Alder  son. — Yes. 

Sir  F,  Pollock. — I  may  be  allowed  to  amend. 

Mr.  Baron  Alder  son. — Yes ;  one  advantage  of  the  new 
pleadin£^  is  that  wc  shall  learn. 

Sir  i\  Pollock. — ^They  ought  not  only  to  pay  the  costs 
of  the  day,  but  the  costs  of  the  cause. 

Mr.  Baron  Alderson. — Yes.* 


CORNISH  &  SIEVIER  v.  KEENE  &  ANOTHER. 

In  the  Court  of  Common  Pleas,  before  Lord  Chief  Justice  Tindal  and 

a  SpeclalJury. — January  #30,  1837. 

This  case  commenced  in  the  Court  of  Chancery  (Rolls 
Court)  by  the  plaintiffs  making  an  application  for  an  injunc- 
tion. A  great  number  of  affidavits  were  filed  on  both 
sides  of  a  very  contradictory  character.  The  defendants 
were  ordered  to  keep  an  account,  and  the  plaintiffs  were 
to  bring  their  action. 

The  declaration  set  forth  that  letters  patent  had  been 
granted  to  one  of  the  plaintiffs,  Robert  William  Sievier,  on 
the  17th  day  of  January,  1833,t  for  "-A.n  improvement  or 
improvements  in  the  making  or  manufacturing  of  elastic 

*  The  defendant  did  not  amend  the  pleas,  and  the  verdict  was  not  dis- 
turbed. 

t  ITie  specification  was  in  the  following  words: — 

"  To  all  to  whom  these  presents  shall  come,  &c. — My  invention  of  *  an 
improvement  or  improvements  in  the  making  or  manufacturing  of 
elastic  goods  or  fabrics,  applicable  to  various  useful  purposes,'  are 
designed  for  the  production  of  an  elastic  wcbb  cloth,  or  other  manu- 
factured fabric  for  bandages,  and  for  such  articles  of  dress  as  the  same 
may  be  applicable  to. 

"  llie  first  object  which  I  propose,  is  to  manufacture  an  article  by 
the  ordinary  knitting  frame,  or  similar  kind  of  machinery,  in  which 
cords  or  strands  of  Indian  rubber  shall  be  introduced  between  the  loops 
or  stitches  of  the  fabric,  for  the  purpose  of  forming  elastic  cords  or 
bands  round  the  margins  or  other  parts  of  stockings,  socks,  gloves, 
night-caps,  drawers,  and  various  other  articles  of  clothing.  The  second 
object  is  to  manufacture  in  the  ordinary  loom  an  elastic  woollen  cloth, 
by  the  introduction  of  cords  or  strands  of  Indian  rubber  among  the 
longitudinal  threads  or  yarns  which  constitute  the  chain  or  warp,  and 
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goods  or  fabrics  applicable  to  various  useful  purposes/' 
That  Sievier  had  assigned  one  moiety  to  Cornish.      That 

also  among  the  transverse  threads  or  yarns  which  constitute  the  weft  or 
shoot,  and  which  cloth  shall  be  capable  of  being  afterwards  felted  and 
dressed  with  a  nap.  The  third  object  is  to  produce  a  cloth  from  cotton, 
flax,  or  other  suitable  material  not  capable  of  felting,  in  which 
shall  be  interwoven  elastic  cords  or  strands  of  Indian  rubber,  coated  or 
wound  round  with  a  filamentous  material. 

"The  first  of  these  improvements  1  effect  by  preparing  knitting 
frames,  or  other  similar  machines,  in  the  usual  way  for  the  production 
of  the  knitted  materials  called  stocking  fabric ;  and  when  the  same  are 
set  to  work,  and  the  fabric  has  been  manufactured  by  the  ordinary 
knitting  process  up  to  the  part  at  which  I  desire  to  introduce  the  elastic 
cord  or  strand,  1  then,  by  the  adjusting  screws  of  the  machine,  provide 
for  the  elongation  or  contraction  of  the  lengths  of  the  loops  or  stitches 
of  the  row  next  to  be  produced  across  the  machine,  in  order  to  form  a 
channel  to  receive  the  said  clastic  cord  or  strand ;  and  having  prepared 
fine  strips  of  Indian  rubber,  which  may,  if  desired,  be  coated  or 
covered  with  a  filamentous  material,  as  described  in  the  specification  of 
my  patent,  dated  the  first  day  of  December,  1831,  and  inroUed  in  the 
Office  of  the  Rolls  Chapel  of  the  High  Court  of  Chancery,  in  June, 
1832,  I  conduct  such  thread,  cord,  strand,  or  strip  of  Indian  rubber  by 
means  of  a  long  needle,  hook,  pincers,  or  other  suitable  apparatus 
answering  the  purpose  of  a  shuttle  across  the  machine  between  tiie  row 
of  stitches  or  loops  which  were  last  made,  and  those  which  are  then 
about  to  be  formed;  and  having  drawn  the  said  Indian  rubber,  thread, 
cord,  or  strand,  straight  and  smooth,  I  complete  the  last  mentioned  row 
of  loops  or  stitches  by  the  ordinary  movements  of  the  machine  which 
encloses  the  India  rubber,  thread,  cord,  or  strand,  and  keeps  it  securely 
in  its  place  interwoven  with  the  threads  of  the  fabric.  A  second  thread 
of  Indian  rubber  is  in  like  manner  introduced  between  the  next  or 
other  subsequent  row  of  stitches,  and  is  in  the  same  way  confined ;  and 
any  further  number  of  these  threads,  cords,  or  strands,  may  by  the 
same  means  be  inserted  and  interwoven  into  the  fabric  at  such  parts  as 
may  be  required  for  the  purpose  of  producing  (when  the  selvages  are 
connected  or  whipped  together)  elastic  bandages,  garters,  or  bracings 
round  the  stocking,  sock,  glove,  night-cap,  or  other  article  of  wearing 
apparel. 

"  In  effecting  the  second  improvement,  the  production  of  an  elastic 
woollen  cloth,  I  introduce  into  the  loom  among  the  longitudinal  or 
warp  threads  or  yams  of  the  intended  fabric,  longitudinal  threads, 
cords,  or  strands  of  Indian  rubber,  or  I  constitute  the  warp  entirely  of 
such  strands,  either  covered  with  a  filamentous  material  or  not,  as  before 
described ;  and  through  or  between  the  threads,  cords,  or  strands  of 
warp,  I  pass  the  transverse  weft  or  shoot  threads  or  yarns  in  the 
ordinary  way  of  weaving,  for  the  purpose  of  effecting  that  intervention 
which  produces  the  cloth;  these  transverse  or  weft  threads  being 
composed  in  part  of  the  Indian  rubber  strands,  or  of  the  ordinary 
threads  or  yarns  of  the  fabric,  according  as  I  may  wish  to  produce 
a  cloth  which  shall  be  clastic  lengthwise  only,  or  in  both  directions. 

"  If  the  clastic  cloth  so  produced  should  be  intended  for  outward 
garments  with  a  nap  upon  its  surface,  I  should  employ,  in  connexion 
with  the  Indian  rubber  strands,  yams  spun  from  short  wool,  which, 


316  tarpmael's  keP'jrts 

the  plaintiffs  hrul  had  the  full  and  exclusive  enjoyment  of 
the  said  invention,  and  then  set  forth  that  the  defendants 
bad  infrin:(ed  the  said  letters  patent  by  making  and  selling 
various  articles.  The  defendants  pleaded  Firstly^  That 
they  were  not  guilty  of  the  infringement ;  Secondly,  That 
Sievier  was  not  the  true  and  first  inventor;  Thirdly,  That 
the  invention  was  not  new ;  Fourthly,  That  the  alleged 
invention  was  not  an  improvement;  and.  Lastly,  That  the 
said  Sievier  had  not  fully  described  the  said  invention. 
On  all  these  pleas  isiiue  was  joined.  With  the  pleas  the 
defendants  filed  objections  to  the  patent,  which  cor- 
responded with  the  pleas. 

J/r.  ylttorney-deneral  {Campbell  \.  Mr,  Sergeant  Wilde, 
Mr.  Sergeant  Stephens^  and  Mr.  Hindmarch  appeared  for 
the  plaintiffs,  and  Sir  F.  Pollock,  Mr.  Cressivell,  and  Mr. 
Knowles  for  the  defendants. 

Mr.  Hindmarch  opened  the  pleadings. 

Mr,  Sergeant  Wilde ,  in  the  absence  of  the  Attorney '^ 
General^  addressed  the  Jury  and  said, — You  have  learned, 
from  the  opening  of  the  pleadings,  that  the  cause  involves 
the  question  of  the  validity  of  a  patent  in  the  name  of 
Mr.  Sievier,  who  has  assigned  a  moiety  to  Mr.  Cornish. 

after  liavin^  been  woven,  I  should  finish  as  the  woollen  cloths  are 
usually  finished,  that  is,  felt  the  wool  in  the  fulling  stock,  raise  the  pile 
by  gig  machinery,  or  by  hand  cards  or  teazles,  and  afterwards  shear  the 
nap  down  to  a  fine  snuwth  surface.  In  manufacturing  an  elastic  cloth 
from  cotU>n,  flax,  or  other  material  which  is  not  intended  to  be  milled  or 
fulled,  I  introduce  into  the  fabric  threads  or  strands  of  Indian  rubber, 
which  have  been  previously  covered  by  winding  filaments  tightly  round 
them  through  the  agency  of  an  ordinary  covering  machine,  or  other- 
wise ;  these  strands  of  Indian  rubber  being  applied  as  warp  or  wefl,  or 
an  both,  according  to  the  direction  of  the  elasticity  required.  By  thus 
combining  the  fttrands  of  Indian  rubber  with  yams  of  cotton,  flax,  or 
other  non-elastic  material,  I  am  enabled  to  produce  a  cloth  which  shall 
afford  any  required  degree  of  elastic  pressure,  according  to  the 
proportiouH  of  the  clastic  and  non-elastic  material. 

"  It  ri-mains  only  to  add,  that  the  strands  of  Indian  rubber  are,  in  the 
first  instance,  stretched  to  their  utmost  tension,  and  rendered  non-elastic, 
08  described  in  my  former  patent ;  and  being  in  that  state  introduced  in 
the  fabric,  they  acquire  their  elasticity  by  the  application  of  heat  after 
the  fabric  is  made. 

"  Lastly,  as  my  invention  consists  solely  in  the  emplo^nnent  of  strands 
of  Indian  rubber  in  connexion  with  yams,  in  the  way  described  for 
manufacturing  elastic  goods  or  fabrics,  I  have  not  deemed  it  necessary 
to  describe  any  particular  kind  of  machinery  for  carrying  the  same  into 
effect,  as  such  machinery  is  well-known,  and  forms  no  part  of  my 
invention.     In  witness  whereof,  &c. 

Robert  William  Silvilr." 
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The  defendants  deny  that  they  have  infringed  the  patent. 
They  say  that  Mr.  Sievier  was  not  the  true  inventor ;  and 
lastly,  they  say  that  it  is  no  improvement.  Persons 
seldom  contend  for  that  which  is  of  no  vaUie;  it  may 
therefore  be  fairly  inferred  (whether  the  plaintiff  is  the 
inventor  or  not)  that  the  subject-matter  in  dispute  is  of 
some  value.  I  will,  as  shortly  as  I  can,  state  to  you,  what 
was  the  state  of  manufacture  in  the  article  before  the 
present  patent  was  taken.  Originally  when  first  India- 
rubber  was  used  in  this  country,  the  mode  was  to 
introduce  the  warp  or  longitudinal  thread  in  the  fabric,  to 
be  woven  of  India-rubber  (caoutchouc)  drawn  out  into 
long  strands.  It  is  a  peculiarity  belonging  to  this  article 
that  though  very  elastic,  if  drawn  out  to  its  extreme 
length,  and  kept  in  that  state  of  tension  for  a  certain  time, 
it  loses  its  elasticity.  Those  strands  were  kept  stretched 
to  their  full  length  till  that  effect  was  produced,  then  it 
was  introduced  into  the  warp,  and  the  woof,  or  trans- 
verse thread,  was  introduced  across  those  longitudinal 
threads  of  India-rubber.  After  the  article  was  woven  it 
was  necessary  to  restore  the  elasticity,  which  had  been 
lost  through  the  circumstances  I  have  mentioned.  The 
passing  of  a  hot  iron  over  the  surface  has  the  effect  of 
restoring  the  elasticity  to  the  India-rubber  (by  which 
name  I  will  call  the  article,  as  being  most  familiar),  and 
then  I  believe  that  the  elasticity  exists  to  the  extent  of 
giving  a  contracting  power  of  one-fifth  of  the  whole 
length.  In  the  article  I  have  mentioned  you  will  observe 
the  India-rubber  was  in  no  way  covered,  except  so  far  as 
the  transverse  threads  of  cotton  or  linen  made  it  so. 
They  in  truth  scarcely  formed  a  part  of  the  fabric;  and  if 
any  of  them  broke,  the  effect  you  may  readily  suppose 
was  very  much  to  destroy  the  usefulness  and  power  of 
the  fabric.  Afterwards,  before  the  India-rubber  strand 
was  introduced  into  the  warp,  it  was  what  w^as  called 
braided;  that  is  to  say,  it  was  covered  round  in  two 
opposite  directions  with  a  fine  filament  of  some  thread  or 
other,  and  the  India-rubber  strand  being  then  wound 
round  or  braided  (an  operation  very  familiar  to  persons 
engaged  in  the  trade),  that  was  not  found  to  answer; 
the  braiding  partly  remedied  some  of  the  defects  but  not 
entirely,  that  plan  was  discontinued,  and  then  another 
was  adopted,  which  produced  the  articles  I  now  hold,  and 
that  mode  was  this: — the  longitudinal  strands  of  India- 
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rubber  were  placed  in  the  loom,  but  then  above  and 
below  them  were  placed  strands  of  cotton  or  other 
threads,  so  that  the  fabric  when  made  consisted  of  three 
distinct  layers  (if  I  may  so  say)  of  threads,  the  top  and 
bottom  of  cotton  or  other  material  of  that  description,  the 
layer  in  the  middle  of  India-rubber.  That  produced  a 
thick  and  heavy  article;  and  besides  that,  the  India- 
rubber  was  counteracted  by  the  surface  above  and  below ; 
and  though  the  India-rubber  regained  part  of  its  elas- 
ticity by  the  application  of  a  hot  iron,  its  power  was 
restrained  by  the  materials  with  which  it  was  connected ; 
the  elasticity  was  therefore  partial.  Thus  the  articles 
were  so  heavy  and  so  little  elastic  as  to  be  found  very 
little  suited  for  surgical  purposes.  Mr.  Sievier,  the 
patentee,  in  this  state  of  things,  addressed  his  attention  to 
the  subject,  and  the  article  which  he  has  produced  is  the 
one  I  now  hold,  and  the  superiority  consists  in  several 
particulars.  The  India-rubber  exercises  the  power  of  its 
elasticity  to  the  full  extent  which  it  possesses.  The 
Indiarrubber  controls  the  degree  of  expansion  and  con- 
traction of  which  the  article  will  admit*  In  the  next  place 
it  is  extremely  light:  it  is  porous;  and  besides  that,  from 
the  material  which  is  used,  it  can  be  manufactured  at  a 
considerably  less  cost  than  the  old  article ;  and  I  am 
satisfied  you  will  find,  in  the  course  of  the  evidence,  that 
no  sooner  had  Mr.  Sievier  introduced  his  invention  into 
the  market  than  it  excluded  all  the  old  articles.  Now, 
gentlemen,  having  stated  to  you  the  properties  of  the 
articles  made  under  the  patent,  I  will  just  describe  how 
those  properties  are  produced.  In  the  old  manufacture  the 
entire  of  the  layers  or  plane  was  of  strands  of  covered  India- 
rubber  close  together.  Mr.  Sievier  introduced  the  covered 
India-rubber  only  at  intervals,  there  arc  therefore  strands  of 
India-rubber,  with  intervals  filled  up  with  threads  of  cotton 
or  other  material.  These  covered  India-rubber  strands 
being  placed  in  the  loom  in  their  state  of  greatest  exten- 
sion, the  strands  of  cotton  or  thread  are  also  placed  in  the 
waq),  in  the  same  plane,  so  that  the  entire  surface  consists 
first  of  several  strands  of  cotton  or  thread,  then  strands  of 
covered  India-rubber,  and  so  on  to  the  width  of  the  intended 
fabric,  when  that  is  made,  a  hot  iron  is  applied  to  restore 
elasticity,  the  effect  of  which  is,  that  the  intervening 
space  being  so  light  and  so  thin,  the  India-rubber  is  the 
commanding  ingredient.      It   is  that   which   gives   the 
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degree  of  expansion  or  contraction ;  and  when  the  India- 
rubber  contracts  and  draws  the  other  ingredients  along 
with  it,  it  presents  the  puckered  appearance  which  you 
here  observe.      I    have   explained   to  you  the   different 
articles  which  appear  to  have  been  constructed  before  this 
patent.      We   shall  show  the  introduction  of  this  new 
invention  to  the  trade,  and  you  will  find  the  immediate 
effect  of  the  introduction  of  this  article.    It  will  be  proved 
to  you  by  medical  gentlemen  who  have  used  it,  that  the 
effect  was  beyond  anything  before  known,  and  will  show, 
to  the  extent  of  their  knowledge,  that  it  was  entirely 
novel,  and  that  it  was  a  most  decided  improvement,  by 
which  the  sufferings  of  mankind  are  allayed.     I  under- 
stand that  it   is  intended,  on  the  part   of  the  defence, 
to  attempt  to  show  that  somebody  or  other  has  talked 
about  or  affected  to  make  some  such  article.     We  are 
perfectly   prepared  to   meet   and    repel    such    evidence. 
There  is  one  objection  on  the  record,  which  is  this,  that 
the  specification  does  not  correctly  describe  the  article. 
Gentlemen,  Mr.  Sicvier  in  his  specification  describes  this 
as   applicable   to  three  different  objects.      First,  to  the 
introduction  of  this  article  or  fabric  into  another  fabric, 
where  that  other  fabric  is  required  only  to  be  partially 
elastic,   such   as   gloves.     The   second  object  is   to   in- 
troduce this  article  into  woollen  cloth.      The  third  object 
is  the  article  I  have  described  to  you  for  bandages,  braces, 
and   things   of   that   sort.     Those   are  the  three  things 
described  in  the  specification.    Gentlemen,  the  best  proof 
whether  this  is  described,  or  not,  in  the  specification,  will 
be  that  we  shall  call  persons  before  you,  who,  without 
any  other  aid  than  the  specification,  have  manufactured 
the  article,  and,  of  course,  the  question  is  not  whether 
any  person  wholly  unacquainted  with  weaving,  or  the 
trade  to  which  this  belongs,  should  understand  it,  but 
whether  a  person  of  a  reasonable  competent  knowledge  of 
the  subject  does  understand  it,  because  if  a  patent  de- 
pended on  all  the  world  understanding  it,  perhaps  there 
would   be  no    good  patent  at   all,   therefore  we   are   to 
suppose  a  person  to  bring  a  general  knowledge  of  the 
subject :  in  other  words,  you  are  asked.  Is  it  a  fair  and 
reasonable  statement  which  a  person  of  ordinary  capacity 
and  knowledge  would  be  able  to  carry  into  effect?  I  believe 
no  doubt  will  remain  on  that,  I  will  not  therefore  take  up 
more  of  your  time,  but  proceed  to  call  witnesses. 
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The  patent  was  put  in,  and  also  an  official  copy  of  the 
specificationsy  which  were  read. 

John  llogers  sworn.  Examined  by  Mr,  Sergeant 
Stephens, — I  am  a  wholesale  brace  manufacturer,  have 
been  so  for  some  time,  from  the  time  this  descrip* 
tion  of  manufacture  was  first  introduced  into  this 
country  which  was  about  1829.  In  addition  to  braces, 
surgical  bandages  arc  made  of  the  web,  and  garters  and 
things  of  that  description.  I  am  acquainted  with  the 
article  made  under  Sievier^s  patent,  tlie  article,  No.  3,  is 
according  to  the  patent;  there  are  various  specimens  of 
the  article.  No.  3,  they  are  all  according  to  the  patent. 
I  never  purchased  any  such  before  January,  1833.  I  have 
purchased  them  largely  since  from  the  plaintiffs,  Cornish 
and  Sievicr,  from  the  date  of  the  patent  to  this  time.  I 
am  acquainted  with  the  specimens,  No.  1  and  No.  2; 
never  knew  the  articles.  No.  3,  before  the  patent,  those 
before  made  differed  materially  from  the  patent  articles. 
In  No.  3,  the  warp  is  composed  of  India-rubber  threads 
covered  or  braided,  and  cotton  yarns  or  cords  which  form 

rart  of  the  same  warp,  the  yarn  is  between  each  strand  of 
ndia -rubber  instead  of  being  above  or  below.  No  3,  has 
advantages  which  Nos.  1  and  2  have  not,  it  is  more 
elastic  for  surgical  bandages,  it  is  lighter  and  is  much 
cooler  and  cheaper.  This  is  owing  to  there  being  a  less 
number  of  India-rubber  strands;  the  wefl  is  of  cotton 
yarn.  I  have  bought  more  extensively  of  the  patent 
article  than  the  old  one.  I  have  purchased  these  articles 
from  the  defendants  since  the  patent.  The  kind  of  article 
most  in  use  before  the  patent  was  like  Nos.  1  and  2,  but 
the  articles.  No.  3,  are  now  most  required. 

By  the  Lord  Chief  Justice. — Then  No.  2  is  not  a  patent 
article. 

Witness. — No;  nor  is  No.  1. 

Sir  F.  Pollock, — Your  Lordship  will  have  more  of  that 
by  and  by. 

Examination  of  the  witness  continued  by  Mr.  Sergeant 
Stephens. — I  have  never  bought  No.  3,  or  anything  like  it 
before  the  patent.  The  article  No.  4,  is  as  nearly  as  it 
can  be  made  like  the  plaintiff's.  I  purchased  the 
article,  No.  4,  in  the  latter  part  of  1 834.  I  bought  it  of 
Messrs.  Keene  and  Co.,  the  defendants.  I  should  have 
known  if  such  articles  had  been  in  the  market  before ;  I 
think  I  should  have  known  if  it  had  ever  before  been  pro- 
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duced.  I  am  acquainted  with  the  manufacturers,  there  are 
not  more  than  seven  or  eight,  and  of  them  only  three  or 
four  manufacture  extensively. 

Cross-examined  by  Sir  F.  Pollock. — I  have  been  in 
trade  twelve  or  fourteen  years.  First  heard  of  these 
articles  three  or  four  years  ago;  we  had  brace  web  from 
Paris  previously  to  that,  I  never  saw  them  so  far  back  as 
1820.  The  turning  india-rubber  to  account  in  this  way, 
by  a  strip  of  it  being  covered  over  with  a  fabric  of  cotton 
was  known  as  far  back  as  1829,  though  not  made  in  Eng- 
land, and  used  for  braces  and  various  articles. 

The  Lord  Chief  Justice, — That  is,  the  art  of  twisting 
the  fabric  of  cotton  round  a  filament  of  india-rubber  was 
known. 

Witness. — Yes ;  it  was  in  use  for  braces  and  belts,  I 
did  not  know  of  it  for  anything  else. 

By  Sir  F.  Pollock. — In  No.  2,  the  filaments  or  threads 
of  india-rubber  do  not  touch  each  other,  and  is  obliged  to 
be  a  much  thicker  article  to  do  so.  There  is  much  diffi- 
culty in  weaving  it ;  particular  kinds  of  machinery  are 
necessary.  The  looms  have  to  be  fitted  up  in  a  different 
way  to  what  other  looms  are.  The  old  looms  will  do  with 
some  additions ;  there  must  be  bobbins  made  to  carry  the 
india-rubber  threads.  The  principle  of  construction  of 
No.  4  is  the  same  as  No.  3,  and  the  principle  is,  the  india- 
rubber  threads  have  a  cord  or  thread  run  between  them, 
alternately,  or  every  other  two,  or  every  other  thread,  as 
you  want  the  elasticity  of  the  web,  which  is  different  to 
laying  them  above  and  below.  India-rubber  and  cotton 
bad  been  mixed  before.  The  principle  of  the  plantiffs' 
patent  was  the  placing  the  threads  alternately,  and  the 
web  being  more  elastic. 

Sir  F.  Pollock, — Don't  confound  the  effect  with  the 
principle. 

The  Lord  Chief  Justice. — In  effect  it  is  the  same 
question, — what  is  the  difference  between  this  and  former 
discoveries  ? 

Witness. — The  only  novelty  I  can  see  is  that  the  threads 
are  laid  alternately,  the  web  is  much  more  elastic. 

Several  specimens  of  web  were  handed  to  the  witness, 
marked  a,  k,  w,  and  w  a,  which  he  stated  were  made  on 
the  same  principle  as  that  marked.  No.  3,  but  not  so  well 
made. 

Re-examined  by  Mr.  Sergeant  Stephens. — The  braiding 
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of  india-rubber  was  known  before  the  patent;  No.  1,  is 
so  done;  and  uncovered  threads  of  india-rubber  with 
cotton  were  known  before  the  patent ;  No.  2  is  so  made. 
I  never  knew  india-rubber,  covered  or  uncovered,  com- 
bined with  cotton,  as  it  is  in  No.  3,  before  the  patent. 
In  No.  2,  there  is  no  yarn  placed  in  the  same  plane  with 
the  india-rubber.  I  never  saw  the  specimens,  nor  similar 
ones,  to  A,  w,  k,  in  the  market  before  the  patent. 

Benjamin  W,  Hickling  sworn.  Examined  by  Mr. 
Hindmarch. — I  am  a  wholesale  brace-maker,  and  have 
been  in  that  business  four  or  five  years.  I  am  in  exten- 
sive business ;  I  remember  the  first  introduction  of  elastic 
webs.  The  specimen  No.  1,  has  every  strand  composed 
of  india-rubber.  1  remember  Sievier's  patent  being  taken 
out.  I  bought  a  quantity  of  No.  3,  in  August  1834,  but 
had  seen  it  before  that  time ;  never  saw  specimens  of  that 
kind  before  1633.  I  purchased  similar  articles  in  October, 
1834,  from  the  defendants  Keene  and  Co.  I  am  well 
acquainted  with  the  article.  No.  3 ;  it  is  cheaper,  but  I 
do  not  think  it  so  good  for  braces  as  No.  1.  I  now  sell 
most  of  No.  3. 

Dr.  Andrew  Ure  sworn.  Examined  by  Mr.  Attoniey-- 
GeneraL — I  have  attended  to  the  fabrics  made  of  india- 
rubber  before  1835.  I  have  seen  the  specification  of 
Sievier's  patent,  and  the  web  made  according  to  the  patent, 
and  the  articles.  No.  3,  of  elastic  and  non-elastic  threads. 
I  have  seen  the  article  No.  1,  frequently.  The  peculiarity 
of  No.  3,  is,  that  it  consists  of  filaments  or  strands  of 
india-rubber,  interstratified  with  threads  of  cotton  or 
other  textile  matter  in  the  same  plane;  and  those  strands 
of  india-rubber  may  be  placed  at  any  distance  asunder, 
and  the  intervals  in  the  same  plane  filled  up  with  common 
thread.  I  consider  No.  3  a  great  improvement  over  No.  1. 
It  may  be  made  of  any  degree  of  elasticity — and  cheaper. 
No.  3  is  lighter  and  better  adapted  to  various  purposes, 
and  particularly  adapted  to  medical  purposes,  and  is  a 
very  important  improvement  for  that  purpose.  I  have 
read  the  specification,  and  do  not  see  the  least  obscurity 
in  it.  No.  4  is  on  the  same  principle  of  structure  as  No. 
3 ;  the  parallel  strands  constitute  the  warp,  partly  elastic, 
and  partly  inelastic.  I  consider  No.  4  the  same  in  principle 
as  No.  3. 

Cross-examined  by  Sir  F.  PoUoch. — ^No.  4  is  certainly 
the  same  as  No.  3.    No.  1  is  made  by  every  cord  being  an 
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india-rubber  cord,  covered  with  cotton.  No.  4  difTers 
from  No.  1.  So  far  as  No.  4  is  concerned,  it  is  but 
mixing  together  two  things,  each  of  which  have  been 
used  before  for  the  same  purpose;  but  it  is  a  new  combi- 
nation.  No.  3  might  have  been  known  before,  but  my 
attention  was  first  called  to  it  about  four  months  ago. 

Ke-examined  by  Mr.  Attorney-  General. — Nos.  3  and  4 
are  of  the  same  structure.  No.  4  consists  of  braided 
strands  of  india-rubber,  alternately  interstratified  with 
threads  of  common  fibrous  matter ;  and  such  is  the  case 
of  No.  3 ;  and  Nos.  3  and  4  are  essentially  different  from 
Nos.  1  and  2. 

George  Lindsey  sworn.  Examined  by  Mr,  Sergeant 
Wilde. — I  am  a  weaver,  and  in  the  employment  of  the 

Slaintifi^s,  and  have  been  ever  since  1833.  The  articles 
lo.  3,  are  manufactured  by  my  employers;  never  saw 
such  articles  manufactured  before  I  went  to  plaintiflTs^ 
employ.  The  principle  of  the  manufacture  is  an  elastic 
one,  modified  by  combined  threads.  I  had  been  in  the 
defendants'  service  six  months  previous  to  entering  that 
of  the  plaintiffs.  I  left  the  defendants'  service  in  con- 
sequence of  their  saying  they  were  being  beaten  fairly  out 
of  the  market  by  those  who  entered  it  long  after  them, 
and  that  they  were  under  the  necessity  of  lowering  their 
weavers'  wages.  The  article  they  were  manufacturing  as 
to  which  they  were  being  beaten  out  of  the  market  was 
elastic  webbing.  I  never  saw  web  with  elastic  and  non- 
elastic  strands  before  1833.  I  have  read  Mr.  Sievier's 
specification.  I  have  made  the  second  article  in  the 
patent,  which  is  a  woollen  manufacture,  and  also  the 
article  No.  3.  I  am  quite  certain  any  weaver  under- 
standing his  business  would  be  able  to  make  the  invention 
from  the  specification. 

Cross-examined  by  Sir  F,  Pollock. — I  should  suppose 
that  a  web  of  all  elastic  strands  had  been  known  before. 
No.  3  is  of  two  sorts,  elastic  and  non -elastic.  Messrs. 
Keene  and  Co.  had  when  I  was  in  their  service,  several 
looms,  by  which  they  made  such  articles.  I  do  not  remember 
any  alterations  in  such  looms  when  I  was  there.  There 
were  intermediate  materials  made  by  me  for  the  defendants. 
I  used  two  shuttles,  one  with  elastic,  the  other  with  non- 
elastic  materials :  it  is  done  for  tying  the  india-rubber  in 
— it  cannot  be  done  without  This  piece  resembles  what 
I  made  for  defendants ;  but  there  is  a  greater  quantity  of 
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noii-elastic  material  in  it,  but  it  is  of  the  fiame  principle; 
that  is,  the  intermediate  material  latitudinally. 

Sir  F.  Pollock, — Your  Ivordship  will  find  in  the  patent 
there  is  nothing  about  longitudinally  or  latitudinally. 

The  Lord  Chief  Justice, — As  far  as  the  case  has  gone, 
it  is  longitudinally. 

Mr,  CresswelL — He  says  at  the  defendants^  he  only  wove 
latitudinally,  therefore  it  resembles  that  which  he  wove  at 
the  defendants'. 

Cross-examination  continued. — That  which  I  wove  at 
the  defendants'  would  be  elastic  latitudinally  instead  of 
longitudinally ;  its  elasticity  would  be  on  the  same  prin- 
ciple as  No,  3.  When  in  the  service  of  the  defendants  I 
never  saw  a  piece  resembling  that  marked  k.  I  never  was 
asked  by  Mr.  Benjamin  Nickels  to  make  such  as  is 
marked  k. 

Re-examined  by  Mr.  Attoruey-GeneraL — I  never  saw 
any  of  the  article,  No.  3,  made  at  defendants'. 

William  Morton  sworn.  Examined  by  Mr.  Sergeant 
Stephens. — I  am  a  frame-work  knitter.  I  have  seen  the 
specification  of  plaintifi\}'  patent.  I  have  worked,  accord- 
ing to  the  description  of  the  invention,  to  produce  the 
first  object  of  the  invention,  and  succeeded  in  producing 
iU     It  was  from  the  specification  I  made  it. 

John  Pointer  sworn.  Examined  by  Mr.  Hindmarch. — 
I  am  a  silk- weaver;  have  been  so  for  forty-four  years;  I 
have  read  the  specification  of  the  plaintiffs'  patent ;  I 
made  the  two  pieces  of  No.  3  from  the  description.  The 
question   was    asked     me,    whether    1     understood    the 

fhraseology  of  the  specification  ;  I  said  I  believed  I  did ; 
tried  to  make  it  according  to  the  description,  and  per- 
fectly succeeded. 

Cross-examined  by  Mr.  CresswelL — You  may  call  me  a 
stupid  workman,  but,  at  all  events,  I  always  gave  satisfac- 
tion to  my  employer.  The  raw  material  was  brought  to  me 
by  Mr.  Sievier.  I  consider  that  as  the  cotton  is  not  elastic, 
the  closer  the  union  between  the  two  articles  the  less 
elasticity  there  is.  I  therefore  made  the  first  with  one- 
third  elastic,  and  the  other  two-thirds  non-elastic. 

Re-examined  by  Mr.  Attorney- General. — I  made  the 
pieces  exclusively  from  reading  the  specification. 

Frederick  Skey  sworn.  Examined  by  Mr.  Attorney- 
General. — I  am  assistant-surgeon  at  St.  Bartholomew's 
Hospital,  and   lecturer  on    anatomy.     At  the  request  of 
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Mr.  Sievier,  1,  four  or  five  years  ago,  made  an  experiment 
with  elastic  webbing,  but  at  that  time  advised  Mr.  Sievier 
that  I  thought  it  would  not  answer  for  surgical  purposes. 
The  description  of  webbing  then  tried  was  like  No.  1 ; 
it  was  too  dense,  and  required  too  much  force  to  extend 
it.  Several  months  after  Mr.  Sievier  brought  another 
specimen,  which  answered  admirably  for  many  surgical 
purposes,  and  has  been  applied  at  the  hospital.  Mr. 
Sievier's  patent  webbing  is  lighter  and  more  porous,  which 
renders  it  suitable  to  surgical  purposes.  Before  Mr. 
Sievier  brought  his  elastic  web,  I  had  never  seen  any  made 
on  the  same  principle. 

Cross-examined  by  Sir  F,  Pollock. — I  do  not  think 
No.  4  a  good  specimen  of  the  invention.  I  consider 
No.  4  cannot  enter  into  competition  with  No.  3,  for  surgical 
purposes.  I  do  not  say  No.  4  is  not  fit  for  surgical  pur- 
poses; it  is  not  more  suitable  than  No.  1. 

Re-examined  by  Mr.  Attorney- General. — I  have  seen 
several  specimens  of  No.  3,  all  on  the  same  principle,  and 
there  are  some  more  applicable  than  others.  No.  4 
appears  to  have  alternate  elastic  threads,  all  in  the  same 
plane.  No.  4  and  No.  3  appeared  to  be  formed  on  the 
same  principle,  but  are  of  different  density  and  porosity. 

Joseph  Rose  Holt  sworn.  Examined  by  Mr.  Attorney- 
General. — 1  am  a  surgeon.  Mr.  Sievier's  bandages  are 
better  for  surgical  purposes  than  any  I  ever  saw  before : 
they  may  be  proportioned  to  the  degree  of  pressure  con- 
sidered desirable.  They  are  lighter,  and  more  porous ;  they 
admit  the  perspiration  to  pass  through.  They  are  also 
cheaper :  1  have  tried  them  on  several  patients,  and  they 
have  answered  well.  The  specimen  would  answer  in  some 
cases,  but  not  so  well  as  No.  3.  The  objection  to  No.  1, 
is,  that  you  are  not  able  to  apply  pressure  according  to 
your  wish. 

Cross-examined  by  Sir  F.  Pollock, — I  first  had  my 
attention  called  to  this  matter  within  the  last  six  months. 

George  Frederick  Minton.  Examined  by  Mr.  Sergeant 
Wilde. — I  am  a  wholesale  hosier,  and  have  been  exten- 
sively engaged  in  the  sale  of  braces  and  other  articles 
made  of  elastic  web,  since  1833.  I  am  acquainted  with 
the  article  manufactured  under  this  patent;  have  known  it 
since  April  or  May,  1833.  I  never  saw  articles  made  on 
the  same  plan  before  that  time.  I  am  an  agent  for  the 
sale  of  the  plaintiffs'  manufacture:  it  has  a  very  extensive 
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sale.  The  first  time  I  saw  any  such  materials  manufac- 
tured by  others  than  the  plaintiffs  was  in  October,  1834. 
The  sale  of  that  article  has  materially  interfered  with  that 
of  the  plaintiffs. 

Cross-examined  by  Mr.  CresswelL — I  was  appointed  the 
plaintiffs'  agent,  in  March,  1833. 

Richard  Hellaby  sworn.  Examined  by  Mr.  Sergeant 
Stephens. — I  am  a  wholesale  lace-maker.  I  deal  in  elastic 
web ;  have  done  so  for  two  years  and  a-half.  I  know  the 
web  for  which  Mr.  Sievier  has  obtained  a  patent.  I  have 
purchased  largely  of  the  article  No.  3.  I  purchased  that 
kind  of  web  of  Messrs.  Keene  and  Co.  in  1834.  The 
purchases  were  made  by  my  foreman.  I  do  not  remember 
to  have  seen  it  before  that  time.  If  it  had  been  in  the 
market  I  should  have  been  likely  to  have  had  it  shown  to 
me. 

Cross-examined  by  Sir  F.  Pollock. — 1  purchased  the 
intermediate  web,  the  same  as  No.  3,  from  Messrs.  Keene 
and  Co.  This  is  the  article  (the  witness  pointed  to  a 
striped  specimen);  it  was  this  article  made  coarser.  1 
do  not  think  I  ever  saw  that  article  before  October,  1834. 
I  never  saw  the  article  till  I  saw  Mr.  Keene's.  I  had 
heard  of  it  before  that  time :  so  far  as  I  know,  there  had 
been  no  dealings  in  my  shop  in  elastic  articles  till  three 
years  ago.  There  have  been  things  bought  and  paid  for 
that  I  have  not  seen. 

Re-examined  by  Mr.  Attorney-General. — ^Though  I 
did  not  give  the  orders,  I  saw  the  goods  when  they  came 
in. 

Samuel  Balsden  sworn.  Examined  by  Mr.  Attorney- 
General. — I  am  a  tailor  (some  specimens  of  the  woollen 
cloth  made  under  the  patent  were  shown  to  the  witness). 
I  consider  cloth  of  that  fabric  might  be  beneficially  used 
in  making  clothes  for  the  working  people^  and  would  be 
serviceable  for  belts.  If  it  were  manufactured  of  finer 
cloth  it  would  be  applicable  to  many  purposes.  I  never 
saw  similar  cloth  before  the  patent. 

Cross-examined  by  Sir  F.  FoHock.'—I  do  not  know  the 
price.  The  utility,  even  supposing  it  cost  a  little  more, 
would  do  a  working  man  more  service.  If  it  were  five  or 
six  times  as  dear  he  would  receive  five  or  six  times  the 
comfort.  A  man  wearing  this  would  not  be  confined  in 
his  labour.  It  is  useful  also  in  waistcoat  sleeves,  and 
such-like.      I  saw   it  first   yesterday,    and   I    gave    my 
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opinion   that   it  was  a  most  useful  thing  for  labouring 
people. 

Re-examined  by  Mr.  Attomey^General, — I  think  it 
would  last  longer  in  consequence  of  its  elasticity;  it  would 
not  be  so  apt  to  tear :  although  I  only  saw  it  yesterday,  I 
am  sure  it  would  be  found  serviceable. 

John  Cook  sworn.  Examined  by  Mr.  Attomey^GeneroL 
•—I  am  a  tailor ;  I  saw  that  elastic  cloth  for  the  first  time 
yesterday ;  I  have  been  a  tailor  forty  years ;  I  should  say 
that  this  article  would  be  nseful  for  a  variety  of  purposes 
— such  as  the  backs  and  sleeves  of  waistcoats. 

Cross-examined  by  Sir  F.  Pollock. — I  never  heard  of  it 
before ;  it  was  ten  o'clock  yesterday  (Sunday)  night  when 
I  first  had  my  attention  called  to  this  article ;  I  am  not 
aware  that  the  specification  has  been  out  three  years. 

John  Farey  sworn.  Examined  by  Mr.  Attorney^ 
General. — I  am  a  civil  engineer ;  I  have  for  thirty  years 
paid  attention  to  the  manufactures  of  the  country  jl  have 
read  the  specification  of  Mr.  Sievier's  patent^  and  I  under- 
stand the  three  objects  as  described  in  the  specification : 
I  think  the  first  is  an  useful  object — it  is  for  introducing 
elastic  cords  of  india-rubber,  covered  with  fine  threads  into 
the  enlarged  loops  of  hosiery  goods,  or  stocking-fabrics, 
to  form  margins  round  the  upper  part  of  such  garments, 
which  being  elastic,  closes,  which  is  a  decidedly  useful 
invention.  It  is  a  new  invention,  as  made  of  cords  co- 
vered with  a  platting  of  thread  used  and  inserted  in  the 
loops  of  the  fabric  itself.  There  are  parts  of  garments  in 
which  the  second  object  of  the  invention  would  be  useful. 
There  is  an  elastic  fabric  now  used  by  sailors  which  is 
found  to  be  most  advantageous  clothing :  it  is  a  knitted 
fabric.  If  equal  elasticity  be  given  to  woollen  cloth,  it 
would  be  a  great  improvement,  inasmuch  as  it  is  not  so 
porous  to  wet  This  (the  second  object  of  the  patent) 
would  be  equally  elastic,  and  be  impervious  to  water. 
The  third  object  of  the  patent  is  for  cloth  not  to  be 
felted :  it  is  an  useful  article — very  useful ;  and  is  the 
article  brought  into  the  most  general  use :  as  far  as  I  know, 
it  was  new  at  the  time  of  taking  the  patent ;  that  is,  the 
threads  covered  with  a  platting,  and  interwoven  with 
ordinary  warp  threads:  those  warp  threads  limit  the 
extension  to  which  the  india-rubber  should  be  pulled  out; 
the  non-elastic  threads  limit  the  elastic  power  of  the  whole 
fabric.      The  consequence  of   that  is   most  important, 
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because  it  enables  the  least  quantity  of  elastic  materials 
to  be  used^  as  those  threads  are  the  protection  to  its  being 
overstrained;  without  any  such  protection,  a  greater 
quantity  of  the  elastic  materials  must  be  substituted  The 
non-elastic  threads  being  slack,  they  bear  no  tension  till 
they  are  drawn  out  to  a  considerable  extent,  therefore  they 
do  not  impair  its  elasticity,  but  increase  its  ultimate 
strength,  and  prevent  breaking-  the  article.  No.  1,  is 
composed  wholly  of  elastic  india-rubber  threads,  with  a 
platting  and  cotton  weft  to  tie  them  together.  In  No.  2,  the 
india-rubber  threads  are  not  covered  by  a  platting,  they 
are  covered  in  the  weaving.  This  has  a  non-elastic  warp 
used.  In  No.  2,  the  object  of  the  non-elastic  is  to  enclose 
the  elastic  strand  ;  it  makes  a  sheath.  The  longitudinal 
non-elastic  threads  are  used  as  a  covering  for  the  elastic 
threads — it  is  a  double  cloth  in  fact.  There  is  a  cloth  at 
the  back  of  the  elastic  threads,  and  in  front ;  and  the 
elastic  threads  may  be  drawn  out  without  disorganizing 
either  of  these  cloths.  No.  3,  is  made  with  the  intervening 
non-elastic  threads,  forming  a  part  of  the  warp,  with  the 
elastic  threads  covered  with  platting,  and  non-elastic 
threads  intervening  between  them,  form  altogether  the 
warp  in  the  same  plane;  in  fact,  in  place  of  being  three 
(as  in  No.  2)  they  are  one ;  they  constitute  one  fabric. 
No.  3,  is  constructed  on  a  different  principle  to  No.  2  or 
No.  1,  and  No.  3,  is  a  great  improvement. 

Cross-examined  by  Sir  F.  Pollock. — I  first  had  my 
attention  called  to  india-rubber  webbing  in  1829-30.  I 
believe  it  was  like  No.  1 ;  I  was  informed  it  was  from 
France.  My  attention  was  first  called  to  this  matter  with 
a  view  to  give  evidence  on  Friday ;  but  I  have  had  to 
attend  to  the  subject  generally  before.  I  am  aware  that, 
in  1820,  Mr.  Hancock  had  taken  a  patent  for  the  purpose 
of  using  a  material  of  that  sort  in  separate  cases  or 
sheaths.  The  first  object  of  the  invention  is  to  introduce 
into  stocking-fabric,  strands  or  filaments  of  india-rubber, 
covered  with  platting.  The  specification  says,  "  covered 
or  not ;  but  they  must  be  covered : "  I  imply  that  it  must 
be  covered.  In  Hancock's,  the  sheath  was  superadded  on 
the  fabric  after  it  was  finished ;  in  Mr.  Sievier's  the  cord 
of  india-rubber  is  knitted,  and  put  through  certain  en- 
larged loops  of  the  fabric ;  it  is  introduced  in  the  making 
of  the  fabric  itself.  I  never  saw  the  second  object  of  the 
patent  till  the  other  day  (Friday). 
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Re-examined  by  Mr,  Attorney-General. — Would  there 
be  any  difficulty  in  dressing  that  (No.  2)  and  putting  nap 
upon  it  ?  It  would  be  a  coarse  cloth  when  done ;  there 
would  be  no  difficulty  in  doing  it ;  I  cannot  say  whether 
fine  cloth  could  be  made ;  it  would  require  experiment  to 
say ;  but  I  think  it  must  be  always  cloth  that  has  been 
very  lightly  felted,  that  it  may  be  more  elastic.  In  No.  2, 
the  elastic  strands  are  not  covered  by  a  platting,  they  are 
covered  by  the  cloth. 

Mr,  Attorney  General. — This  is  my  case,  my  Lord. 

Sir  F.  Pollock. — May  it  please  your  Lordships,  and 
gentlemen  of  the  Jury,  I  have  to  address  you  on  the  part 
of  the  defendants  in  this  case. 

The  plaintifT  says,  I  am  the  inventor  of  improvements 
in  making  elastic  web.  I  will  prove  to  you,  in  point  of 
fact,  that  the  very  article  was  made  by  the  defendants 
long  before  the  patent,  and  I  will  prove  it  was  made  by 
other  manufacturers,  certainly  not  less  than  three,  or 
four,  or  five.  I  will  prove  its  existence  in  various  direc- 
tions and  quarters.  I  will  prove  that  these  articles, 
similar  to  No.  4,  were  made  before  the  patent,  and  I  shall 
close  the  matter  of  fact  by  submitting  to  his  Lordship, 
with  the  greatest  possible  confidence,  that  this  patent  is 
not  sustainable  after  the  patent  which  the  defendants 
themselves  took  out  in  1831.  The  present  patent  is 
taken  for  three  objects.  Now,  gentlemen,  I  am  not  going 
to  do  the  ungracious  and  unpopular  act  of  quarrelling 
with  No.  3,  because  Nos.  1  and  2  cannot  be  sustained,  yet 
there  is  not  a  tittle  of  evidence  that  Mr.  Sievier  ever  sold 
a  single  article  of  No.  1,  or  that  it  ever  was  made  till 
within  the  last  fortnight,  and  then  it  was  made  to  prove, 
as  a  matter  of  form,  that  it  could  be  used.  The  second 
object  of  the  invention  has  only  been  made  within 
the  last  few  months,  and  the  only  persons  called  to  prove 
its  utility  are  two  tailors,  who  examined  the  cloth  "  lately,'* 
— "yes,  very  lately  indeed,  ten  o'clock  on  Sunday  night," 
before  the  trial  came  on,  within  twelve  hours,  almost. 
Now,  here  again,  gentlemen  of  the  Jury,  do  not  imagine 
I  am  about  to  attack  the  patent  in  the  way  in  which 
Brunton's  patent  for  chain  cables  was  attacked;  I  act 
solely  and  exclusively  for  the  purpose  of  giving  character 
to  the  invention,  and  seeing  what  really  is  the  conduct  of 
the  plaintifTs,  and  how  far  Mr.  Sievier  fairly  entitles  him- 
self to  the  character  of  a  great  public  benefactor.     1  now 
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come  to  No.  3 ;  I  call  bis  Lordship's  attention  to  what 
was  stated  by  my  friend  Sergea9ii  ^f'Udej  and  stated  by 
more  than  one  of  the  witne^es  to  the  patent, — the 
principle,  the  scope,  the  aim.  of  the  patent,  and  that  upon 
which  it  rested  for  its  title  to  vour  verdict.  Mv  Learned 
Friend  described  it  as  being  a  mixtare  of  the  two 
articles,  elastic  and  non-elastic,  in  the  same  plane,  and 
my  Learned  Friend  puts  it,  that  the  circumstance  of  this 
mixture  being  in  the  same  plane,  is  the  point  upon  which 
the  plaintiffs  mainly  rest.  Now,  gentlemen,  I  will  read 
to  Tou  theobiect.  and  I  will  then  read  to  vou  the  manner 
in  which  that  object  is  performed:  I  will  not  take  up  your 
time  with  objects  first  and  second. 

**  The  third  object  is  to  produce  a  cloth."  I  lay  no  stress 
on  the  word  ^' cloth,"  because  I  understand,  and  I  take  it 
for  granted  it  is  so;  '^ cloth"  means  an}'thing  that  is 
woven,  be  it  the  narrowest  tape  with  which  my  Learned 
Friend  ties  up  his  large  bundles  of  briefs,  or  the  wider 
cloth  that  is  sold. — ^'  The  third  object  is  to  produce  a  cloth 
from  cotton,  flax,  or  other  suitable  material  not  capable 
of  felting,  in  which  shall  be  interwoven  elastic  cords  or 
strands  of  india-rubber  coated  or  wound  round  with  a 
filamentous  material." 

That  is  all,  gentlemen,  ^^  cloth  from  cotton,  flax,  or 
other  suitable  material  not  capable  of  felting,  in  which 
shall  be  interwoven  elastic  cords  or  strands  of  india- 
rubber,  coated  or  wound  round  with  a  filamentous 
material.**  Ihat  is  all  the  statement  of  the  object:  and 
according  to  that  statement  any  piece  of  weaving  (I  beg 
to  call  his  Lordship's  attention  to  this),  any  piece  of 
weaving,  or  any  sort  of  which  the  only  two  materials  to 
be  formed,  shall  be  of  cotton  or  flax,  or  any  other  material, 
and  elastic  cords  of  india-rubber  coated  with  filamentous 
materials  would  be  within  this  patent.  Is  there  any- 
thing said  about  being  in  the  same  plane  ?  Not  a  syllable; 
that  which  my  Learned  Friend  told  you  was  the  gist  of 
the  patent  is  not  there  at  all.  The  object  is  to  claim  every 
fabric  of  every  sort  which  can  be  called  cloth,  in  which 
these  strands  of  india-rubber  coated  can  be  introduced, 
and  apparently  in  any  way  or  any  shape  whatever,  either 
longitudinally,  or  transversely,  or  both,  or  in  any  way,  pro- 
vided the  cloth  is  made  from  a  substance  that  does  not 
felt,  and  there  is  a  single  thread  of  india-rubber  coated  or 
wound  with  filamentous  materials.     This  patent  applies. 


OF    PAT£NT   CASES.  331 

my  Lord,  if  No.  1,  had  never  been  made  before,  No.  1, 
could  not  be  made  now,  and  it  is  not  pretended  this  patent 
prevents  from  making  No.  1.  I  do  not  know  whether 
your  Lordship  sees  this  point. 

The  Lord  Chief  Justice. — Yes,  I  see  what  you  mean. 

jSiV  F.  Pollock. — I  say,  gentlemen,  distinctly,  and  I 
defy  any  person  acquainted  with  the  law  of  patents  not  to 
go  along  with  me  in  this,  that  if  No.  1,  had  not  been 
made  before.  No.  1,  could  not  be  made  on  account  of 
Sievier's  patent  of  1833,  for  No.  1,  precisely  falls  within 
the  object;  in  this  way  it  is  that  *^  cloth  from  cotton,  flax, 
or  other  suitable  material,  and  not  capable  of  felting,  in 
which  shall  be  woven  elastic  cords  or  strands  of  india- 
rubber  coated  or  wound  round  with  a  filamentous  material." 
There  being  nothing  there  about  alternation — about  being 
in  the  same  plane  or  anything  else.  Gentlemen,  I  am 
now  pointing  out  that,  in  the  mode  described,  there  is 
nothing  about  alternation  or  being  in  the  same  plane. 

I  have  before  me  a  previous  patent  taken  by  Mr.  Sievier 
on  the  1st  of  December,  1831,  and  the  specification  was 
enrolled  some  time  in  1832.* 

*  The  specification  of  this  patent  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c. — Now  know  ye,  &c. 
—My  said  invention  or  discovery  of  certain  improvements  in  the 
making  or  manufacturing  of  cahles,  ropes,  whale -fishing,  and  other 
lines,  lathe  and  rigger  hands,  hags,  and  purses,  consists  in  the  applica- 
tion or  employment  of  filaments,  threads,  or  strands  of  caoutchouc  or 
india-nibher,  to  or  for  the  making,  manufacturing,  or  constructing  of 
elastic  cables,  ropes,  whale  fishing  and  other  lines,  lathe  and  rigger 
bands,  bags  and  purses;  such  filaments,  threads,  or  strands  of  caoutchouc 
or  india-rubber,  previously  platted  over  or  covered  with  hemp,  flax,  silk, 
wool,  cotton,  catgut,  Indian  grass,  strips  of  leather,  or  other  fit  and 
proper  materials,  part  of  which  articles,  when  so  manufactured,  are 
applicable  to  various  other  useful  purposes. 

**  As  filaments  or  threads  of  inaia-ruhher,  covered  with  cotton,  silk, 
and  other  materials,  are  now  commonly  used  in  the  manufacture  of 
many  articles  where  elasticity  is  required,  and  as  such  filaments 
or  threads  are  covered  with  the  different  materials  by  various  kinds  of 
machines  applicable  to  the  purpose,  it  is  not  necessary  for  me  to 
describe  any  particular  machinery  by  which  the  filaments,  threads,  or 
strands  of  india-rubber,  required  for  the  different  articles  to  be  manu- 
factured in  my  improved  manner  are  to  be  platted  over,  intermixed,  or 
covered  with  the  materials.  I  therefore  shall  only  state  generally,  that 
the  filaments,  threads,  or  strands  of  caoutchouc,  are  prepared  by 
cutting  them  from  any  convenient  sized  or  shaped  pieces  of  india- 
rubber  into  long  strips,  which  are  afterwards  stretched  to  their  utmost 
tension,  and  wound  upon  drums,  reels,  or  bobbins,  ready  to  be  platted 
over  or  covered  by,  or  interwoven  with,  the  various  materials  before 
mentioned. 
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TUe  Lord  Chief  Justice, — Enrolled  in  June,  183*2. 
Sir  F.  Pollock. — Your  Lordship  is  right.     If  this  does 

"  This  may  be  done  by  any  proper  macbinery,  8iich  as  tbose  used  for 
making  sasb-lines,  braiding,  platting,  or  stay-lace  macbines,  or  any 
other  macbinery  of  tbe  like  description,  wbich  will  cover  the  filaments, 
threads,  or  strands,  with  tbe  different  materials  in  tbe  manner  of 
winding,  platting,  netting,  knitting,  laying,  or  interweaving,  or  any 
snch  other  kind  of  fabric  or  manufacture,  which  will  allow  of  the 
filaments,  threads,  or  strands,  when  so  covered,  stretching,  or 
collapsing  in  their  length  to  tbe  degree  of  elasticity  required,  without 
injuring  their  tenacity. 

"  The  filaments,  threads,  or  strands,  ailer  being  prepared  by  platting 
over,  covering,  or  intermixing  them  with  any  of  the  different  materials, 
as  above  described,  either  singly  or  mixed,  are  for  the  manufacture  of 
any  of  tbe  various  articles  above  mentioned  to  be  platted,  netted, 
knitted,  laid,  or  interwoven  one  with  tbe  other,  by  any  kind  of 
machinery  applicable  to  tbe  purpose,  or  they  may  be  used  in  the  same 
manner,  without  covering  them  with  any  coating  of  the  different 
materials. 

'*  The  number  of  filaments,  strands,  or  threads  to  be  so  combined,  and 
the  positions  of  them,  depending  upon  the  different  kinds  of  article  to  be 
matmfactured.  For  instance,  in  the  manufacture  of  cables,  ropes,  or 
other  articles  where  great  strength  and  elasticity  is  required,  tbe 
filaments  may  be  passed  througb  different  machines,  each  machine 
taking  tbe  strand  or  cord  of  filaments,  as  prepared  by  the  foregoing 
machine,  and  platting,  netting,  knitting,  laying,  interweaving,  or  other- 
wise combining  any  number  of  such  strands  or  cords  again  into  one 
strand  or  cord,  and  so  on,  until  the  article  is  composed  of  such  a 
number  of  filaments,  threads,  or  strands,  as  arc  necessary  for  its  required 
strength. 

*'  In  order  that  my  improved  manufacture  of  tbe  various  articles 
above  mentioned  may  be  better  imderstood,  I  shall  proceed  to  describe 
the  principle  of  constructing  the  same,  that  is,  of  the  methods  or 
manners  in  wbich  tbe  single  filaments  are  combined,  by  laying,  inter- 
weaving, knitting,  or  nettmg,  so  as  to  form  the  completed  article,  and 
I  have  hereunto  annexed  several  diagrams,  which  will  serve  to  illustrate 
the  same,  reference  being  bad  to  the  figures  marked  thereon  ;  that  is  to 
wy, 

"  Having  prepared  any  number  of  tbe  filaments  or  threads  of  the 
caoutchouc  or  india-rubber,  they  are  severally  to  be  coated  or  covered 
with  any  of  the  above-named,  or  other  proper  materials,  by  means  of 
winding,  platting,  braiding,  knitting  or  netting  machines,  or  any  other 
macbinery  which  will  cover  them  with  tbe  different  materials,  in  such  a 
way  as  to  allow  of  their  stretching  or  collapsing  in  their  length. 

Fig.  1,  of  tbe  annexed  diagram  may  be  considered  as  an  end  view 
or  section  of  one  of  these  filaments  or  threads,  as  it  would  appear  when 
cut  asunder;  seven  or  any  other  number  that  may  oe  thought 
desirable  of  these  filaments,  are  then  taken  and  placed,  as  in  fig.  2, 
and  in  tbe  side  view  fig.  3,  and  are  covered  with  a  coating  of  any  of 
the  proper  materials,  by  means  of  a  platting,  knitting,  netting, 
winding,  biying,  or  other  machines,  thus  fonning  a  strand  or  cord, 
which  may  be  used  as  a  sash  line,  wbalo  fishing  or  other  lines,  lathe  or 
rigger  bands,  according  to  the  size  ol'  the  filaments  used.     These  strands 
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not  satisfy  you,  gentlemen,  under  the  plaintiflfs'  own  hand, 
that  elastic  strands  of  india-rubber  covered  with  braiding 

or  cords  of  filaments,  are  also  capable  of  being  formed  with  others 
of  a  similar  description  into  a  cable  rope,  band,  or  line  in  various  ways, 
either  by  placing  them  together  in  straight  lines,  and  covering  tbem 
with  a  coating  of  the  various  materials,  knitted,  netted,  or  platted,  or 
wound  upon  them;  or  instead  of  being  placed  straight  against  each 
other,  they  mav  be  platted,  knitted,  or  netted,  laced  or  interwoven 
one  with  the  other,  as  figs.  9,  10,  11,  and  12,  or  so  connected  together 
as  to  render  an  external  casing  or  coating  unnecessary. 

'*  Figs.  4  and  5  shew  seven  of  the  strands  or  cords  of  filaments,  as 
formed  in  figs.  2  and  3,  which  may  be  connected  together  by  a  coating 
of  single  filaments,  as  shown  in  side  view  fig.  6,  or  they  may  be 
covered  by  strands  or  cords  of  a  greater  number  of  filaments,  or  of 
cords  or  strands  of  the  different  materials  above  mentioned,  or  any 
other  description  of  coating  which  will  allow  of  the  free  action  of  the 
elasticity  of  the  india-rubber.  The  interstices  or  space  between  the 
strands  must  be  filled  up  with  any  suitable  sized  filaments  or  strands, 
prepared  as  above,  as  shown  in  fig.  5.  Fig.  7,  is  a  transverse  section  of 
seven  of  the  strands  or  cords  as  found  m  figs.  4  and  5,  connected 
together  in  like  manner,  so  as  to  constitute  a  large  rope  or  cable. 
Fig.  8,  shows  the  spaces  between  the  cords  or  strands  filled  up  as  described 
in  fig.  5.  Figs.  9,  10,  and  11,  are  representations  of  bands  or  cords 
either  round  or  flat,  formed  of  a  number  of  filaments,  strands,  or  cords, 
connected  together  by  platting  or  interweaving  one  with  the  other  so  as 
to  allow  of  the  band  stretching  and  collapsing.  Fig.  12,  is  a  section  of 
a  rope  or  cord,  composed  wholly  of  filaments,  as  at  fig.  1,  without 
being  combined,  as  above  described,  which  may  be  covered,  as  above 
stated. 

*'  My  improved  bags  and  purses  are  composed  of  knitting  or  net 
work,  made  of  strands  or  cords  of  the  filaments  prepared,  as  above 
described,  and  which  is  capable  of  being  made  into  purses  or  bags  by 
band  ;  or  the  filaments,  strands,  or  cords,  prepared  as  above  described, 
may  be  knitted,  netted,  or  platted  into  purses  or  bags,  by  machinery  or 
by  hand.  As  there  are  so  many  descriptions  of  bags  to  which  tnese 
improvements  in  the  construction  may  be  applicable,  it  is  not  necessair 
to  state  further,  than  that  in  any  case  where  elasticity  may  be  required, 
the  bag  or  purse  may  be  made  wholly  of  the  above  materials,  or  only 
parts  used ;  for  instance,  in  making  carpet  travelling  bags,  I  should 
only  form  the  ends  or  edges  of  the  bag  of  the  elastic  materiaJ,  covered, 
when  stretched  to  its  utmost  extension,  with  leather,  or  other  suitable 
substance,  which  will  be  capable,  on  collapsing,  of  drawing  up  the 
leather,  or  other  covering,  into  puckers  or  gathers,  so  as  to  allow  of  the 
bag  enlarging  very  considerably,  when  any  extra  quantity  of  articles 
are  put  into  it. 

"  Having  thus  described  the  process,  and  the  kind  of  machinery 
which  may  be  used  for  platting  over,  covering,  or  intermixing,  the 
filaments,  threads,  or  strands  of  caoutchouc  or  india-rubber,  with  hemp, 
flax,  silk,  wool,  cotton,  catgut,  Indian  grass,  strips  of  leather,  or  any 
other  fit  and  proper  material;  and  also  some  of  the  modes  or  methods  of 
combining  such  filaments,  covered  as  above  described,  for  the  construct- 
ing or  manufacturing  of  cables,  ropes,  whale  fishing,  and  other  lines, 
lathe,  and  rigger  bands,  bags  or  purses,  I  desire  it  to  be  particularly 
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had  become  the  common  property  of  every  tnanuracturer 
in  this  kingdom : — If  I  do  not  satisfy  you  of  that  I  will 
give  up  my  cause.  In  Mr.  Sievier's  patent  of  1831,  he 
says  he  has  ^Mnvented  or  discovered  certain  improvements 
in  the  making  or  manufacturing  of  cables,  ropes, 
whale  fishing  and  other  lines,  lathe  and  rigger  bands**' — 
Now  if  I  show  you  that  the  lathe  band  which  if  made 
under  this  patent  of  1831  most  unquestionably  embraces 
either  the  samples,  No.  3,  or  sample  No.  4,  the  present 
plaintiff  is  undoubtedly  out  of  Court,  and  I  think  when  the 
whole  matter  of  this  patent  is  before  you — when  the 
matter  comes  for  your  decision,  my  Lord — 

The  Lord  Chief  Justice, — If  the  article  were  made 
known  to  the  public  before,  he  is  out  of  Court. 

Mr,  Attorney- GeneruL — My  Friend  is  upon  the  validity 
of  the  patent  of  1831. 

The  Lord  Chief  Justice, — He  says  there  is  an  article  de- 
scribed in  the  patent  of  1831,  which  is  precisely  the  same 
as  your  No.  3,  if  he  proves  that,  of  course  the  second 
patent  is  invalid. 

Sir  F.  Pollock. — I  will  read  to  you  the  specification  of 
the  patent  of  1831.  This  invention  ^'  consists  in  the 
application  or  employment  of  filaments,  threads,  or 
strands  of  caoutchouc  or  india-rubber,  to  or  for  the 
making,  manufacturing,  or  constructing  of  elastic  cables 
and  filaments  of  caoutchouc  or  india-rubber,  being  first 
platted  over  or  covered  with  hemp,  flax,  silk,  cotton, 
catgut,  Indian  grass,  straps  of  leather,  or  other  fit  and 

understood,  that  I  do  not  wish  or  intend  to  claim  as  my  invention,  any 
part  of  such  machinery  used  for  so  platting  over,  covering,  or  inter- 
mixing the  said  filaments,  threads,  or  strands  of  india-ruhber,  as  it  is 
well  known  and  in  common  use ;  and  as  any  kind  or  construction  of 
machinery  capable  of  covering  them,  by  knitting,  netting,  platting,  or 
intermixing,  will  answer  the  purpose  desired.  Neither  do  I  intend  to 
claim  the  machinery,  or  confine  myself  to  the  manner  or  mode  of 
combining  such  filaments,  threads,  or  strands  of  india-rubber,  to 
produce  the  articles  above  mentioned,  as  I  am  aware  there  are  many 
other  ways  of  manufacturing  cables,  ropes,  whale  fishing  and  other 
lines,  lathe,  rigger  bands,  bags,  and  purses,  from  filaments  of  caoutchouc, 
prepared  as  above  described.  But  I  wish  it  to  be  understood,  that  I  do 
claun  as  my  invention,  the  application  of  filaments,  threads,  or  strands 
of  india-rubber,  in  the  making  or  manufacturing  of  cables,  ropes,  whale 
fishing  and  other  lines,  lathe  and  rigger  bands,  bags  and  purses,  in  tlie 
manner  herein  particularly  described ;  and  I  verily  believe  that  this,  my 
specification,  does  in  all  and  every  respect  comply  with  the  proviso  con- 
tained in  the  above-mentioned  letters  patent    In  witness,  &c., 

"ROBT.  Wll.SlEVIEm." 
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proper  materials  are  applicable  for  various  other  useful 
purposes." — This   is   his   statement. — *^As   filaments    of 
india-rubber     covered     with     cotton,    silk,     and     other 
materials,  are  now  commonly  used  in  the  manufacture  of 
many  articles  where  elasticity  is  required " — say  you  to 
Mr.  Sievier,  What  have  you  under  your  hand   said  in 
1831  ?       That    filaments    or    threads    of    india-rubber 
covered  with   cotton,   silk,  or  other  material,  are  com- 
monly used  in  the  manufacture  of  many  articles  where 
elasticity  is  required — In  what,  pray  ? — Why  this,  says 
Mr.  Sievier ;  all  the  world,  before  caoutchouc  was  intro- 
duced, used  web  made  of  strands  or  cords  of  cotton ; 
when    india-rubber    was    introduced    they    then     used 
precisely   the   same   sort  of   thing,   but   they  were   all 
elastic.     And  now  I  claim  a  right  exclusively  to  make 
some    of   them  elastic  and   some  of  them    non-elastic. 
This,  I  say,  he  cannot  do;  a  man  cannot  take  to  himself 
that  which  is  the  common  stock,  if  I  may  so  say,  of  all 
the  trading  and  manufacturing  community ;  a  man  has  no 
right  in  this  manner  to  seize  that  and  take  it  to  himself. 
He  must  invent  something  which  is  new,  and  it  is  not 
enough  to  say  you  never  before  mixed  these  together;  I 
will  shew  we  have,  I  will  shew  his  former  patent  points 
to  mixing  them  together.    I  will  shew  that  it  was  done 
by  everybody.      It  is  clear  every  one  of  these  strands  was 
not  wanted  for  elasticity,  and  it  was  obvious  an  article 
cheaper  might  be  made,  and  the  specimen  which  I  cut  off 
yesterday  was  made  long  before  Mr.  Sievier's  patent  was 
even  heard  of,  and  it  is  the  most  unlikely  thing  in  the 
world  that  it  should  not  have  been  made.      It  is  the  most 
simple  thing  for  any  one  to  say,  do  we  want  the  whole  of 
these  ?  cannot  we  make  an  article  equally  useful  to  the 
public  and  as  cheap  ?     It  was  done,  and  I  will  produce  to 
you  a  specimen  before  even  Sievier's  patent  was  taken 
out.      What,  after  all,  is  this  description  of  the  patent  of 
1833?  what  is   his  object?     The  object  is  to  produce 
''cloth  from  cotton,  flax,  or  other  suitable  material  not 
capable  of  felting,  in  which  shall  be  interwoven  elastic 
cords."     Well,  Mr.  Sievier,  and  how  do  you  do  this  ? 
Why,  if  his  Lordship  recollects  the  manner  in  which  that 
18  to  be  done,  he  will  find  it  amounts  to  this,  says  Sievier, 
''I  have   taken    out  a   patent   for  interweaving   elastic 
strands  covered  with  other  material.^'     Well,  Mr.  Sievier, 
and  how  do  you  do  it  ?    Why,  Sir,  I  do  it ; — well,  but  how 
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do  you  do  it  ?  Why,  Sir,  1  do  it,  and  that  is  the  way. 
Gentlemen,  I  appeal  to  your  good  sense  if  you  will  take  a 
copy  of  this  specification,  and  ask  yourselves  whether  this 
is  not  a  fair,  just,  and  perfectly  correct  statement  of  Mr. 
Sievier's  specification.  I  call  your  attention  to  this — 
read  what  he  intends  to  do,  and  then  read  the  manner  in 
which  he  professes  to  do  it,  and  I  appeal  to  his  Lordship 
whether  I  am  not  perfectly  correct  in  stating  that  there  is 
no  process  described,  that  there  is  no  art,  that  there  is 
nothing  new  stated,  and  when  you  come  and  ask  Mr. 
Sievier,  how  to  do  it,  he  answers,  literally,  **I  do  it !"  It 
is  of  importance  I  make  this  perfectly  intelligible,  and  I 
beg,  gentlemen,  now  that  you  are  aware  of  the  history  of 
this,  and  you  find  so  far  back  as  1831  he  himself  possesses 
these  covered  strands  of  india-rubber.  But,  gentlemen, 
I  have  a  most  important  body  of  evidence  which  I  shall 
shortly  open,  because,  of  course,  the  effect  of  that  tes- 
timony must  depend  on  whether  you  believe  the  series  of 
facts  1  shall  lay  before  you :  I  will  state  a  word  or  two 
on  the  facts  as  I  open  them  to  you.  Now,  in  the  first 
place,  there  is  a  piece  of  web  cloth  or  whatever  I  am  to 
call  it. 

The  Lord  Chief  Justice. — Call  it,  a,  that  is  the  one 
that  Mr.  Rogers,  the  plaintiffs'  witness,  said  was  the  same 
in  principle  with  No.  3. 

Sir  F.  Pollock. — Yes,  my  Lord. 

The  Lord  Chief  Justice. — If  you  prove  that  was  made 
and  publicly  sold  before  the  date  of  the  patent,  there  is 
an  end  to  the  cause;  their  own  witness  states  it  to  be  on 
the  same  principle. 

Sir  F.  Pollock. — It  is  composed  partly  of  cords  of 
cotton  that  are  non-elastic,  partly  of  cords  of  india- 
rubber  which  are  elastic.  Now  it  is  not  denied  that 
before  any  body  introduced  a  patent  at  all  upon  this 
subject,  a  web  of  this  description  made  altogether  of 
these  cotton  strands  was  manufactured.  It  is  not  denied 
that  No.  1,  was  made  with  all  the  strands  elastic,  but, 
says  my  Learned  Friend,  you  must  make  them  all  one  way 
or  all  the  other,  all  the  materials  are  the  common  property 
of  every  weaver,  but  you  shall  not  mix  them.  I  will  call 
before  you  the  man  who  made  this  (that  marked  a),  not 
our  own  man;  I  don't  mean  to  say  we  made  it,  but  I 
mean  to  say  a  workman  made  it  in  the  year  1831,  and 
here  is  all  this  quantity  of  it.     Gentlemen,  here  is  a  piece 
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corresponding  with  that  which  was  handed  in  yesterday, 
marked,  w  a,  and  there  was  another  marked,  w,  hoth 
came  from  Wood  and  Westhead's  of  Manchester,  before 
the  date  of  the  patent ;  this  piece  w  a,  has  been  unravelled 
to  enable  the  witness,  Mr.  Rogers,  to  see  of  what  it  was 
composed.  Here  are  two  more  pieces,  which  I  shall 
prove  were  made  at  Wood  and  Westhead's,  as  far  back  as 
Christmas,  1832;  there  was  another  piece  which  we 
cannot  find,  which  also  came  from  Wood  and  West- 
head's  ;  that  piece  was  marked,  w,  it  has  been  since  lost. 
I  will  show  you  some  of  the  same  sort;  I  will  prove 
at  least  five  or  six  instances  of  previous  making;  I  will 
prove  that  Newman,  Collins,  Ducoron,  Chaplin,  and 
another  person,  all  made  an  article  in  which  there  was 
intermixed  threads  or  cords  non-elastic ;  and,  gentle- 
men, the  probability  of  proving  this  is  so  great,  that 
even  if  I  were  not  capable  of  proving  it  by  positive 
testimony  in  these  various  directions,  I  think  you  would 
come  to  the  conclusion  that  it  certainly  was  so,  that  it 
must  be  so.  The  case  on  the  part  of  the  plaintiffs  is 
this,  Lindsey  comes  to  swear  that  the  defendants  did  not 
make  any  such  article,  and  some  other  persons  come 
to  state  that  they  don't  think  anybody  else  did  or  else 
they  should  have  seen  it  I  shall  certainly  contradict 
Lindsey.  (The  Learned  Gentleman  then,  by  means  of 
models,  explained  the  nature  of  the  machinery  used,  and 
the  alterations  made  therein,  when  it  was  desired  to  weave 
intermixed  strands  of  elastic  and  non-elastic  threads,  and 
stated  that  he  should  prove  a  loom  was  so  altered  in  the 
defendants'  factory  in  1832,  for  the  purpose  of  weaving 
such  web,  and  that  the  plaintiffs'  patent  was  not  sealed 
till  January,  1833.)  The  Learned  Gentleman  then  went 
on  to  say, — I  can  prove  Messrs.  Keene  and  Co.  had  actually 
made  this  machine,  and  worked  at  it,  and  that  a  variety 
of  persons  in  all  directions  had  done  the  same ;  I  shall 
show  that  the  defendants,  so  far  back  as  1832,  had  put 
themselves  in  a  condition  to  do  this  work,  and  had  actually 
done  it ;  it  matters  not  whether  they  had  brought  it  to 
precisely  the  same  degree  of  perfection  or  not. 

The  Lord  Chief  Justice. — Mr.  Attorney-General,  how 
do  you  distinguish  the  present  discovery  from  that  stated 
in  the  specification  of  1832  ?  I  take  the  present  patent 
to  be  taken  for  a  new  invention  of  weaving  together  elastic 
filaments  that  have  been  covered  or  coated,  and  also  strands 

VOL.   II.  z 
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of  either  cotton  or  other  material.  I  find  in  Sievier's  specifi- 
cation made  public  in  June,  1832,  that  he  made  rigger-band ; 
now  he  describes  one  mode  in  which  this  is  to  be  efiected 
by  the  word  "  interwoven."  Interweaving  what  ?  He 
has  already  described  one  of  the  materials,  the  filaments  of 
india-rubber,  which  are  to  be  covered.  Then  he  says, 
**  these  are  to  be  interwoven.^'  If  you  look  at  the  different 
passages  in  which  the  word  "interwoven"  occurs,  you 
will  find  it  applies  to  the  same  purpose,  and  what  is  this 
but  interweaving  ? 

Mr.  Attorney^  General, — With  submission,  my  Lord,  I 
can,  in  a  few  words,  point  out  a  material  distinction 
between  the  specification  of  the  patent  of  1831,  and  the 
specification  of  the  patent  of  1832;  there  are  to  be  the 
elastic  and  non-elastic  working  separately  and  independ- 
ently of  each  other,  not  merely  that  the  elastic  should  be 
covered,  and  that  there  should  be  a  combination  of  elastic 
and  non-elastic,  so  that  the  whole  should  form  one  mass, 
as  if  there  was  a  rope  or  cable,  a  cylindrical  rope  or  cable 
to  be  formed,  that  is  the  specification  of  1832.  In  the 
specification  has  been  described  the  elastic  and  non-elastic 
in  the  same  plane,  working  independent  of  each  other,  so 
that  they  may  be  contracted,  the  one  independent  of  the 
other.  In  the  specification  of  1832,  the  combined 
materials  are  to  be  interwoven.  Now,  what  is  to  be 
interwoven?  Let  me  respectfully  beg  your  Lordship's 
attention  to  that.  Why,  it  is  the  filaments,  threads,  or 
strands  of  india-rubber  that  are  to  be  interwoven.  "  The 
filaments  or  strands,  after  being  covered  with  the  different 
materials  above  described,"  are  then  to  be  interwoven. 
This,  your  Lordship  will  see,  exactly  describes  No.  1, 
where  there  would  be  a  number  of  parallel  strands  of 
india-rubber,  each  covered,  but  there  are  no  non-elastic 
strands  to  be  interposed  between  them.  That  is  the  dis- 
tinction, my  Lord ;  what  are  to  be  interwoven  are  not 
filaments  of  hemp  or  silk,  but  are  the  filaments  of  india- 
rubber  so  covered.  If  those  are  the  words  which  raise 
the  difficulty  in  your  Lordship*s  mind,  I  trust  it  is 
removed. 

The  Lord  Chief  Justice, — I  will  not  stop  the  case  here. 

Sir  F.  Pollock. — Allow  me  to  say  one  word.  It  says, 
"  the  filaments,  threads,  or  strands,  after  being  prepared 
by  platting  over,  covering,  or  intermixing  them  with  any 
of  the  different  materials,  as  above  described,  either  singly 
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or  mixed,  are  for  the  manufacture  of  any  of  the  various 
articles  above  mentioned,  to  be  platted,  netted,  knitted, 
laid,  or  interwoven,  one  with  the  other,  by  any  kind  of 
machinery."  Now,  my  Lord,  if  your  Lordship  looks  at 
the  third  object — 

The  Lord  Chief  Justice. — Yes,  it  comes  very  near,  so 
near  that  you  can  hardly  distinguish  them. 

Mr.  Cresswell, — We  put  in  Hancock's  specification, 
filed  on  the  8th  of  August,  1820.* 

Isaac  Newman  sworn.  Examined  by  Mr.  Cresswell. — 
I  am  a  spring-maker ;  have  been  in  that  trade  twenty-six 
years.  I  know  a  person  of  the  name  of  Godby ;  I  have 
been  employed  by  him  as  a  spring  and  india-rubber  web 
maker.  I  first  turned  my  attention  to  india-rubber  web- 
bing in  1831 .  I  made  web  of  elastic  and  non-elastic  threads 
combined,  at  the  suggestion  of  Mr.  Godby;  I  made  one 
piece  with  a  white  middle  and  green  edge  thread,  and 
thread  that  is  elastic  and  non-elastic,  in  May,  1832;  the 
white  was  elastic,  the  green  non-elastic.  I  made  two 
or  three  pieces ;  I  sold  the  majority  to  Mr.  Godby.  I 
made  web  of  elastic  and  non-elastic  in  plain  drab.  Those 
pieces  of  combined  web  were  both  manufactured  and  sold 
by  me  in  1832  to  Mr.  Godby. 

Cross-examined  by  Mr.  Attorney -General. — I  have  no 
specimen  of  any  such  web  manufactured  in  1832;  I  have 
not  tried  to  get  any.  I  continued  to  manufacture  that 
description  of  web  till  the  beginning  of  1833.  I  found 
this  manufacture  quite  the  reverse  of  an  improvement  to 
what  I  had  before  done,  and  calculated  to  bring  the  thing 
into  contempt,  neither  having  the  elasticity  nor  the  firm- 
ness required, — that  is  my  opinion ;  1  therefore  gave  it 
up.  I  wove  web  for  braces  on  the  original  principle, 
making  them  all  elastic ;  I  did  that  till  within  the  last 
year  and  a-half ;  I  have  since  been  engaged  in  the  gut 
line,  which  is  a  staple  commodity.  I  have  been  engaged 
in  that  twenty-eight  years.  It  was  Mr.  Godby  who  sug- 
gested the  thing  to  me.  Godby  advised  me  to  make  the 
experiment,  and  I  went  on  making  experiments.  The 
experiments  did  not  answer,  in  my  opinion,  and  I  gave  it 
up.     I  made  numbers  of  articles  and  threw  them  away. 

*  This  invention  was  for  sewing  india-nibber  between  fabrics ;  it  had 
nothing  whatever  to  do  with  weaving  india-rubber  into  fabrics,  and 
really  had  nothing  to  do  with  the  subiect ;  it  is,  therefore,  not  thought 
necessary  to  give  the  specification. — W.  C. 

z  2 
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I  went  on  making  experiments  till  I  found  this  plan  would 
not  answer,  and  I  gave  it  up. 

Re-examined  by  Mr.  CressweU. — 1  made  it  for  braces 
and  garters. 

The  Lord  Chief  Justice. — He  thought  the  one  he 
made  in  1832  was  calculated  to  bring  the  old  one  into 
contempt.  I  suppose  he  meant  the  new  one  was  not  so 
good  as  the  old,  thus  that  the  article  he  made  would  bring 
the  thing  into  contempt. 

Mr.  Attorney' General. — Would  bring  the  india-rubber 
into  contempt. 

The  re-examination  continued  by  Mr.  CresswelL — 
With  all  these  samples  before  me,  I  still  say  the  same, 
that  they  would  be  contemptible,  they  would  condemn  any 
braces,  they  have  too  much  elasticity,  no  power. 

John  Coiterili  sworn.  Examined  by  Sir  -F,  Pollock. — 
I  am  a  weaver ;  have  been  so  twenty  years.  I  first  manu- 
factured elastic  web  in  1831,  for  braces  and  garters.  I 
made  this  elastic  web  in  1831,  in  November:  it  is  of 
elastic  and  non-elastic  mixed.  The  strands  are  all  elastic 
except  the  white. 

By  7'he  Lord  Chief  Justice. — How  do  you  know  it  was 
in  November,  1831  ? 

Witness. — My  two  children  died  then  ;  I  have  the  cer- 
tificate in  my  pocket.  It  was  then  I  commenced  making 
the  web. 

Examination  of  the  witness  continued  by  Sir  F.  Pol- 
lock,— I  do  not  know  of  any  other  person  having  made 
such  web ;  I  did  it  myself.  I  have  seen  a  great  deal  since, 
but  none  before.  The  article  did  not  answer;  I  left  off 
making ;  I  offered  it  for  sale  repeatedly,  I  could  not  sell  it ; 
I  therefore  went  back  to  my  own  business  again  :  I  made 
thirty  yards  altogether ;  I  did  not  think  it  a  new  inven- 
tion, it  was  a  simple  thing. 

Cross-examined  by  Mr.  Sergeant  Wilde. — I  worked  for 
myself  in  1831.  I  never  sold  any  of  this  make;  I  have 
never  sold  it.  I  brought  it  here  yesterday  morning.  Mr. 
Newman  applied  to  me  on  Saturday.  I  never  offered  it 
to  Messrs.  Nickels  and  Co.,  in  1831.  I  was  ashamed  to 
offer  it  to  any  one.  I  was  six  months  working  at  this 
article,  on  and  off.  The  thirty  yards  would  only  take  a 
few  hours  making.  When  I  found  it  did  not  answer,  I 
threw  it  by.  I  worked  for  myself  five  years.  I  had  seven 
looms.     I  can  tell  the  names  of  the  workmen,  but  1  do  not 
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know   where    to    find  them.       I   call   myself  a  brace- 
weaver. 

Re-examined  by  Sir  F.  Pollock. — This  is  not  so  strong 
as  No.  ly  it  would  not  last  half  so  long;  it  is  cheaper 
than  No.  1. 

Thomas  Godby  sworn.  Examined  hy  Sir  F.  Pollock.— ^ 
I  am  a  brace-maker  j  I  have  been  in  the  trade  four  or  five 
years ;  the  first  specimen  of  elastic  web  brought  to  me 
was  in  1830.  I  never  saw  a  web  which  had  elastic  threads 
with  cotton  between  them,  till  I  had  it  made  for  me  in 
1832 ;  a  person  of  the  name  of  Newman  made  it  for  me. 
It  was  some  india-rubber  threads,  and  some  cotton  left 
between  them  to  make  it  come  cheaper ;  I  suggested  the 
idea.  Newman  never  made  me  any  great  quantity.  I 
used  it  for  braces ;  it  was  cheaper  :  some  was  more  and 
some  less  elastic.  I  suppose  that  was  because  it  was  not 
well  manufactured.  They  were  paid  for  in  April,  1832. 
I  showed  the  article  to  Mr.  Cornish ;  I  furnished  him 
with  a  bit  of  it.  Mr.  Cornish  had  at  that  time  a  manu- 
factory. He  called  at  my  shop  ;  it  was  either  at  the  end 
of  1832  he  called  on  me,  or  the  beginning  of  1833.  Mr, 
Cornish  came  into  the  shop  and  saw  some  of  the  article, 
and  said,  "  This  is  a  queer  looking  article,  Mr.  Godby." 
I  said,  "  It  is  a  cheap  article."  I  cannot  say  whether  any 
person  acquainted  with  this  description  of  article  could 
perceive,  at  a  slight  examination,  that  it  was  made  partly 
of  the  one  and  partly  of  the  other.  I  gave  him  a  piece. 
He  said  he  thought  he  could  make  it  better.  I  told  him 
if  he  did  make  it,  I  should  like  to  have  the  first  offer.  I 
saw  it  at  Mr.  Keene's  before  the  plaintiflTs*  patent  of  1833. 
I  bought  a  quantity;  it  was  in  May,  1833.  The  first  I 
got  from  Mr.  Punton  was  in  April,  1834.  No.  4,  is 
nothing  near  so  good  as  No.  1. 

Cross-examined  by  Mr,  Attorney^GeneraL — I  sell  a 
good  deal  made  on  the  principle  of  No.  4.  I  have  no 
doubt  it  has  very  much  supplanted  No.  1.  I  have  bought 
a  good  deal  from  Messrs.  Cornish  and  Sievier ;  for  some 
trades  it  answers  better  than  No.  1 ;  others  will  not  have 
it.  I  can  dispose  of  more  of  No.  4,  than  No.  1  j  it  is 
twenty  to  twenty-five  per  cent,  cheaper.  I  bought  goods 
of  this  description  of  Mr.  Harborough.  I  asked  Newman 
to  make  it  with  less  india-rubber,  it  did  not  answer  very 
well :  he  gave  it  up ;  I  suppose  it  did  not  answer.  I  sug- 
gested that  the  strands  should  be  braided. 

Re-examined  by  Sir  F.  Pollock.— 1  made  twenty  pur- 
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chases  at  least  of  Newman,  and  am  certain  it  was  in  1832. 
I  consider  that  the  reason  of  selling  a  larger  quantity  of 
No.  4,  than  No.  1,  is  solely  its  cheapness. 

Daniel  Collins  sworn.  Examined  by  Mr.  Cresswell. — 
I  am  a  manufacturer  of  brace  webbing,  and  was  so  in 
1832;  I  have  since  given  it  up.  I  made  the  original 
india-rubber  web  all  rubber ;  the  threads  of  india-rubber 
were  braided ;  I  braided  it  myself.  I  afterwards  made  it 
with  india-rubber  interwoven  with  cotton  ;  I  mixed  them, 
first  some  elastic,  then  eight  or  ten  cotton,  all  combined 
together  in  the  same  plane.  It  was  by  mere  accident  that 
I  did  so  in  trying  experiments.  I  did  not  succeed  in 
making  any  fit  for  the  market ;  I  sold  thirty  yards  ;  I  did 
not  sell  it  myself,  I  employed  a  person  of  the  name  of 
Chaplin  to  sell  it  for  me ;  I  received  the  money  for  it. 
That  was  the  only  lot  I  sold ;  it  was  not,  in  my  opinion, 
so  good  as  with  all  elastic,  but  cheaper.  I  afterwards 
continued  to  make  all  elastic,  I  made  no  more. 

Cross-examined  by  Mr.  Attorney-GeneraL — I  only 
made  one  experiment,  and  that  did  not  succeed.  I  found 
it  would  not  answer  my  purpose,  and  I  gave  it  up.  I 
abandoned  it  and  went  to  the  old  method.  1  made  this 
experiment  in  1832,  as  near  as  I  can  guess  it  was  in 
October.  I  can  swear  it  was  not  in  1833.  I  sold  it  to 
William  Chaplin.  I  have  none  of  it  to  show  ;  the  article 
at  that  time  was  thought  nothing  at  all  of.  All  india-rubber 
must  be  best  for  all  purposes.  I  have  been  a  braiding- 
machine  maker  since  I  gave  up  making  brace  webbing. 
I  am  a  master,  not  a  journeyman.  I  cannot  say  what  it 
was  that  brought  it  into  my  head ;  I  am  not  a  weaver. 
When  the  elastic  thread  broke,  the  machine  would  go  on 
without jthe  rubber;  that  was,  when  I  was  making  braid- 
ing the  thought  came  into  my  head ;  that  is  how  I  came 
to  think  of  it,  through  the  elastic  thread  breaking;  this 
was  when  the  elastic  thread  breaks  in  braiding,  and  then 
made^  the  experiment  with  the  loom,  and  I  found  the 
experiment  did  not  answer. 

The  Lord  Chief  Justice. — This  is  not  like  an  experiment 
in  a  man's  study  or  closet,  which,  if  it  fails,  there  is  an  end 
of  it;  but  this  went  into  the  world  such  as  it  was. 

Re-examined  by  Sir  F.  Pollock. — I  made  it.  I  am 
not  a  perfect  weaver,  yet  still  I  can  weave  a  little.  The 
thread  often  breaks  in  braiding.  I  am  quite  sure  it  was  in 
1832. 

fFilliam   Chaplin  sworn.      Examined  by  Sir  F.  Pol- 
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lock. — I  have  been  a  weaver  for  forty-two  years.  Collins 
gave  me  some  web  to  sell  on  commission  in  1832.  I 
think  it  was  in  November ;  there  were  thirty  yards.  It 
was  made  with  what  we  call  the  intermediate  elastic  and 
non-elastic  threads.  I  am  quite  sure  that  it  was  so.  I 
sold  it  to  William  Lennard^  of  Goswell-street-road,  a 
brace-maker.  I  sold  it  at  just  half  the  price  of  the 
general  run  of  elastic  web  at  that  time.  It  did  not 
answer  nearly  so  well  as  the  old  stuff;  I  have  made  similar 
myself.  It  was  before,  I  said  that  it  was  in  1832.  I 
made  mine  in  May;  Collins  gave  me  his  in  November. 
I  have  none  left,  I  sold  it  to  William  Lennard,  a  customer. 
It  never  was  nor  never  will  be  so  good  an  article  for  braces. 

Cross-examined  by  Mr.  A ttorney"  General, — I  did  not 
want  any  one  to  put  such  a  thing  into  my  head,  I  invented 
it  myself.  It  was  in  the  month  of  May,  1832,  on  the  5th. 
It  was  as  likely  to  be  at  night  as  the  day ;  it  might  be  in 
bed.  I  often  think  of  these  things  lying  in  bed,  as  in  the 
day.  I  really  believe  I  was  lying  in  bed  at  the  time ;  I 
will  not  swear  that  I  was,  but  I  think  so.  I  am  a  married 
man,  and  have  thirteen  children.  When  I  got  up  I 
immediately  set  to  work.  The  same  loom  will  do  for 
either  mode  of  working  equally  well.  When  I  got  my 
warp  in,  I  set  to  work  the  same  day.  I  made  6fty  yards. 
I  was  two  days  making  it.  I  did  not  like  my  work ;  it 
had  not  the  substance  of  all.  elastic.  I  sold  it  to  Lennard. 
I  do  not  know  where  Lennard  is,  I  wish  I  did ;  he  owes 
me  nearly  nine  pounds.  I  was  first  found  out  by  Collins, 
on  Saturday  night  last  I  never  made  any  more  of  this ; 
I  found  it  would  not  pay.  I  employed  myself  in  weaving 
and  in  selling  by  commission.  I  have  sold  web  to  Mr. 
Rogers,  but  never  offered  him  any  of  the  experimental 
web.  I  offered  it  to  no  one  else  than  Lennard.  In  May 
and  November  I  was  supplying  Rogers  with  the  largest 
quantity  of  another  article,  but  not  india-rubber. 

Re-examined  by  Sir  F.  Pollock. — The  web  I  made  was 
better  than  this.  I  sold  fifty  yards  in  May,  and  that  of 
Collins  in  November. 

Joseph  Alexander  Ducoron  sworn.  Examined  by  Mr. 
Cresswell. — I  have  been  for  some  time  a  manufacturer  of 
elastic  web  in  this  country.  I  commenced  in  1829.  The 
first  elastic  web  was  all  rubber ;  the  strands  were  braided 
before  putting  on  the  warp.  I  made  web  of  strands  of 
elastic,  and  some  strands  non-elastic.  I  began  in  1829, 
and  must  have  made  a  piece  of  that  kind  in  1830.     I  had 
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a  Frenchman  of  the  name  of  Descombes  in  my  service ; 
he  left  me  in  1832.  He  was  employed  in  manufacturing 
web  of  this  description,  elastic  and  non-elastic.  I  have  a 
daughter  that  assists  me ;  she  was  taught  to  weave  by 
Descombes.  I  remember  seeing  that  pattern  in  the  loom 
(pointing  to  a  red  pattern).  That  was  made  by  Des- 
combes.  I  searched  for  a  pattern,  and  found  that  the 
piece  of  elastic  is  placed  by  the  side  of  that  which  is  non- 
clastic,  that  is,  the  warp  is  composed  of  them,  and  the 
weft  binds  them  together.  It  is  not  so  good  as  all  elasUc. 
I  made  very  little ;  it  might  be  three  or  four  yards  as  an 
experiment. 

Cross-examined  by  Mr,  Sergeant  Stephens. — I  made  it 
entirely  as  an  experiment,  only  three  or  four  yards.  I  did 
not  like  the  result  of  the  experiment ;  I  considered  it  an 
inferior  article.  The  rubber  was  braided  before  put  in. 
I  found  that  specimen  two  or  three  days  ago.  I  found 
this  in  a  drawer  with  other  patterns.  1  cannot  say  how 
k  came  there ;  the  other  part  of  the  three  or  four  yards 
must  have  been  sold  ;  I  think  so ;  I  will  not  swear  it. 

Ile-examined  by  Sir  F.  Pollock, — ^I  remember  this  was 
a  piece  I  made. 

Miss  Florence  Ducoron  sworn.  Examined  by  &r  F, 
Pollock. — I  am  the  daughter  of  Mr.  Ducoron.  Rly  father 
had  a  Frenchman  in  his  service  of  the  name  of  Descombes ; 
be  left  in  1832^  in  April  or  May.  Descombes  instructed 
me  to  weave.  I  remember  his  making  the  red  specimen, 
of  which  this  is  a  bit.  I  assisted  my  father  to  find  it. 
We  found  it  in  a  drawer  with  other  patterns.  It  must 
have  been  made  in  December,  1831,  or  January,  1832. 
There  is  cotton  between  the  india-rubber.  Descombes 
and  my  father  made  many  experiments  which  I  do  not 
recollect. 

Cross-examined  by  Mr.  Attorney-GeneraL — They  made 
experiments.  I  knew  they  were  making  an  experiment 
of  this  kind.  My  father  considered  it  too  weak.  It  would 
take  from  half-an-hour  to  an  hour  to  make  three  or  four 
yards  of  that  stuff.  I  cannot  say  whether  it  was  cut  out 
of  the  loom ;  I  do  not  remember  seeing  it  out  of  the  loom. 
I  have  seen  some  that  must  have  been  of  the  same  piece, 
all  elastic,  without  cotton  between.  There  never  was  but 
one  piece  made  to  my  knowledge.  I  saw  Mr.  Descombes 
make  a  red  piece,  which  must  have  been  the  same  piece 
of  which  this  must  have  been  cut  off,  but  at  the  time  I 
did  not  notice  whether  it  was  all  india-rubber,   or  had 
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cotton  between  ;  1  never  examined  it  till  I  saw  that  pattern 
in  the  drawer. 

Re-examined  by  Sir  F,  Pollock. — It  must  have  been  of 
the  piece  he  made ;  there  never  was  but  one  piece  of  this 
red  stuff  made  to  my  knowledge. 

Mary  Thomson  sworn.  Examined  by  Mr.  CresswelL — 
I  have  been  in  the  employ  of  Mr.  Ducoron.  I  remember 
the  Frenchman,  Descombes ;  he  left  in  1832.  We  have 
braiding-machines  and  looms  in  the  manufactory.  I 
braided  that  coloured  india-rubber,  but  only  one  lot ;  it 
got  the  nick-name  of  the  dirty  red.  I  remember  it  quite 
well.  I  did  not  see  it  in  Descombes'  loom,  nor  did  I  see 
the  web  made. 

Cross-examined  by  Mr.  Sergeant  Wilde. — I  still  work 
for  Mr.  Ducoron  ;  I  do  not  know  how  long  it  would  take 
to  braid  a  quantity  for  three  or  four  yards.  I  do  not 
know  how  long  I  was  engaged  braiding  that  dirty  red ; 
perhaps  a  week.  I  cannot  say  how  much  it  would  pro- 
duce. 

John  Harborough  sworn.  Examined  by  Sir  F.  Pol* 
lock. — I  am  a  brace- manufacturer.  I  am  agent  to  Messrs. 
Wood  and  Westhead,  of  Manchester.  I  have  been  so 
three  years.  I  believe  they  had  some  connexion  with 
Hancock.  I  know  a  woman  of  the  name  of  Richardson  ; 
she  suggested  to  me  that  she  would  make  webbing  in  the 
same  way  that  I  was  using  the  brass  springs.  The 
webbing  is  first  made,  and  the  brass  springs  are  put  in  after- 
wards; but  her  plan  for  making  the  india-rubber  webbing 
was,  to  reel  the  india-rubber  with  it  at  the  same  time  with 
silk  or  cotton.  I  sent  her  to  Manchester,  to  Messrs. 
Wood  and  Westhead.  I  received  the  article  afterwards ; 
that  marked  w  a,  is  not  the  one,  but  it  was  precisely 
similar,  but  broader;  I  believe  that  that  piece  marked 
w  A,  was  sent  to  me  by  Wood  and  Westhead ;  but  it  has 
been  pulled  about  since  I  had  it.  I  received  two  widths, 
an  inch  and  half-an-inch  wide ;  I  cannot  state  from 
memory  the  quantities  I  received ;  I  should  think  not 
more  than  five  or  six  yards ;  it  came  as  a  sample  in  1833 ; 
the  first  date  I  can  refer  to  is  the  9th  of  March,  1833. 
I  have  a  letter  dated  on  the  2d  of  January,  1833,  in  which 
I  received  a  sample  of  light  web ;  it  was  alternate,  that 
is,  one  india-rubber  braided  with  one  of  cotton.  I 
received  this  piece  of  web  in  January,  1833;  but  I  did  not 
sell  goods  of  that  description,  I  should  think,  for  twelve 
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months  after.     The  sample-piece  I  received  in  January, 

1833,  was  not  more  than  eight  or  nine  inches;  I  have  had 
it  in  my  possession  ever  since,  till  Mr.  Morris  (the 
defendant's  solicitor)  received  it  of  me.  The  specimen 
was  marked  w. 

Cross-examined  by  Mr.  Attomey-GeneraL — I  received 
and  opened  the  letter  of  the  2d  of  January,  1833,  myself; 
no  one  saw  it  before  me.  I  do  not  know  that  the  pattern 
came  in  the  letter ;  the  piece  might  possibly  be  wrapped 
in  paper.  The  pattern  was  in  a  drawer,  to  which  no  one 
had  a  right  to  go ;  it  was  not  locked.  I  do  not  think 
any  one  saw  it.  I  do  not  recollect  having  any  goods 
manufactured  on  the  principle  till  October,  1834.  I  will 
not  swear  that  that  which  I  received  in  January,  1833, 
was  not  some  yards,  instead  of  a  few  inches,  but  to  the 
best  of  my  recollection  it  was  not  more  than  a  few  inches. 
If  I  received  more  of  that  pattern,  I  do  not  know  what 
has  become  of  it;  I  sold  none  of  it;  I  know  what  the 
letter  says,  "  a  few  yards,"  and  am  surprised ;  I  remember 
it  was  only  a  small  piece.  The  pattern  was  new,  as  far  as 
I  know,  at  that  time ;  I  have  had  a  great  deal  of  it  since 

1834,  and  it  is  now  in  great  demand ;  I  only  recollect 
that  it  was  a  small  quantity.  1  know  the  letter  says  a 
few  yards,  and  that  is  what  puzzles  me.  If  I  received  a  few 
yards  with  that  letter,  it  must  have  been  another  specimen. 

Re-examined  by  Sir  F.  Pollock. — I  do  not  know  for 
certain  when  I  received  this  from  Messrs.  Wood  and 
Westhead  :  I  have  no  invoice. 

Mr.  Attomey^Geiteral. — ^Don't  you  know  that  Wood 
and  Westhead  have  taken  a  license  from  Mr.  Cornish  ? 

Sir  F.  Pollock. — I  object  to  that  question ;  he  must 
know  it  from  my  client. 

Mr.  Attorney'  General. — I  submit  it  is  a  fair  question  ; 
the  witness  is  an  agent  of  Wood  and  Westhead. 

Lord  Chief  Justice  Tindal. — You  must  prove  the 
license  in  writing. 

Re-examined  by  Sir  F.  Pollock. — I  have  two  speci- 
mens before  nic.  It  is  not  generally  called  one  and  one, 
nor  was  the  specimen  that  came  in  that  letter,  or  came 
with  it  at  the  same  time  the  one  and  one. 

Benjamin  Nickels  sworn.  Examined  by  Mr.  Cresswell. 
— I  am  a  machine-maker;  I  am  brother  to  the  defendant; 
I  remember  my  brother  going  into  partnership  with  Mr. 
Keene  in  July,  18J)1,     Tliey  then  began  to  make  elastic 
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web;  they  manufactured  this  web^  india-rubber  with 
cotton  braided  over^  that  marked  No.  1.  I  altered  an  old 
machine  according  to  that  model ;  it  was  at  the  end  of 
April,  or  beginning  of  May,  1832 ;  it  was  at  work  before 
June  ;  it  was  made  to  intermix  cotton  threads  with  elastic 
threads*  The  elastic  threads  were  braided  first ;  a  man 
of  the  name  of  Walter  Hall  first  worked  this  loom*  I  saw 
him  work  day  after  day  with  a  warp,  with  the  cotton 
strands  intermixed  with  braided  india-rubber  strands ; 
that  was  in  June,  1832.  I  remember  the  specimen 
marked  k,  being  made ;  Walter  Hall  made  it  in  June, 
1832 ;  it  was  intended  for  garters.  I  know  there  was 
more  than  fifty  yards  made — much  more  of  that  web. 

Cross-examined  by  Mr.  Sergeant  Wilde, — ^Walter  Hall 
had  been  weaving,  before  Lindsey  came  into  our  employ, 
three  or  four  months.  Lindsey  was  a  weaver ;  the  web, 
K,  was  made  by  Walter  Hall.  I  know  that  what  was 
made  was  sent  to  the  warehouse  in  Goldsmith-street. 
That  piece  was  a  fag,  and  it  was  given  to  me;  it  was 
given  to  me  to  make  a  pair  of  garters  of ;  I  have  kept  it 
in  a  chest  of  drawers  in  my  own  house.  Hall  continued 
to  work  on  the  same  principle  at  the  loom,  but  not  on  the 
same  pattern  as  that  (k).  I  cannot  say  how  much  he 
made  besides  the  fifty  or  sixty  yards ;  his  loom  was  in  a 
room  by  itself;  we  kept  our  experiments  to  ourselves.  1 
considered  that  a  new  thing ;  I  did  not  consider  it  answered ; 
our  house  had  such  a  demand  for  the  best  work,  that  they 
gave  it  up ;  it  was  of  no  use  to  make  an  inferior  article ; 
they  began  to  make  again  in  1834;  Lindsey  and  Hall 
worked  at  the  same  factory.  I  should  say  Lindsey  and 
Hall  are  much  about  equal  as  weavers ;  I  would  as  soon 
employ  one  as  the  other.  We  had  but  three  looms  at  that 
time,  and  they  were  at  work  upon  the  best  web.  I  dare 
say  an  ordinary  weaver  might  so  alter  a  loom  as  to  try  the 
experiment  of  making  the  intermixed  web. 

Walter  Hall  sworn.  Examined  by  Sir  F.  Pollock. — 
I  am  a  weaver ;  I  am  in  the  service  of  Keene  and  Co. ;  I 
first  went  to  them  a  week  after  Easter,  in  1832.  I  was 
then  employed  to  superintend  the  braiding-machines  till 
six  o'clock  in  the  evening,  afterwards  I  had  an  oppor- 
tunity of  weaving  as  long  as  I  liked  for  over-hours.  There 
was  a  machine  altered  in  that  year ;  the  alteration  was  to 
make  the  piece  marked  k.  It  is  composed  of  elastic  and 
non-elastic  ;  1  made  it  in  1832.    1  do  not  know  how  much 
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I  made;  I  also  made  some  similar — many  ; — I  worked  in 
a  room  to  myself;  it  was  a  secret;  no  one  else  entered 
the  room  but  me  and  Mr.  Nickels.  The  first  piece  I  made 
was  all  elastic ;  1  do  not  know  how  much  I  made  of  the 
elastic  and  non-elastic  combined. 

Cross-examined  by  Mr.  Attorney- General, — Lindsey 
did  not  teach  me  to  weave ;  I  did  not  know  anything  of 
weaving  elastic  goods  till  I  went  to  defendants' ;  but  I 
was  well  acquainted  with  weaving  in  general.  I  went 
twice  to  the  plaintiflTs'  to  seek  employment;  it  was  in 
July,  1833,  after  I  left  the  service  of  the  defendants;  I 
did  not  then  ask  Lindsey  to  instruct  me  in  weaving.  I 
know  a  person  of  the  name  of  Charles  Davis  by  sight,  but 
not  otherwise ;  he  was  at  plaintiffs'  when  I  went  to  ask 
for  employment.  I  told  him  I  did  understand  weaving ; 
he  told  me  that  plaintiffs  would  not  engage  any  but 
weavers :  I  said  I  did  understand  weaving,  and  did  not 
want  teaching.  I  did  understand  it,  but  would  have 
nothing  to  do  with  it.  I  gave  Lindsey  instructions  ;  I 
told  Lindsey,  in  August,  1834,  or  July,  1835,  that  I  had 
been  employed  in  making  goods  like  k.  I  made  it  before 
Lindsey  was  engaged  by  defendants ;  he  came  in  Novem- 
ber, 1832.  I  described  to  him  what  sort  of  an  article  it 
(k)  was^  and  several  others.  I  was  selected  on  account 
of  my  skill,  by  Messrs.  Keene  and  Co.,  to  make  these 
experiments.  I  did  not  try  to  make  the  article,  k,  in  the 
common  loom,  without  the  alterations ;  it  might  be  made 
in  the  common  loom.  I  manufactured  combined  elastic 
and  non-elastic  threads  into  web,  in  1833,  in  January  and 
February;  I  am  now  employed  in  superintending  the 
braiding-machines  ;  I  like  it  best. 

Re-examined  by  Sir  F.  Pollock, — Defendants  have  two 
factories  ;  I  have  been  at  both  ;  on  my  oath  I  made  that 
article,  k. 

The  Foreman  of  the  Jury. — Do  you  think,  my  Lord, 
we  need  hear  any  more  evidence  with  respect  to  the 
manufacture  of  the  web  on  the  intermediate  principle  ? 

The  Lord  Chief  Justice, — That  is  the  point,  whether 
you  consider  it  a  new  invention  by  the  patentee. 

Mr.  Attoruey^GeneraL — I  shall  call  evidence  in  reply 
when  we  have  sifted  this. 

The  Lord  Chief  Justice. — We  shall  see  that ;  at  present 
I  think  the  case  is  strong. 

Sophia  Wray  Evans  sworn.     Examined  by  Mr.  Cress- 
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welL — I  have  been  in  the  employ  of  Messrs.  Keene  and 
Co.  four  years :  I  was  at  the  factory.  I  remember  Mr. 
B.  Nickels  making  a  loom  ;  I  made  the  harness  for  it.  I 
helped  Walter  Hall ;  it  was  in  September,  1832.  Walter 
Hall  used  it  when  it  was  6nished.  That  piece,  k,  was 
made  by  Walter  Hall ;  it  was  after  I  had  been  employed 
in  making  the  harness ;  it  was  the  same  year  that  I  made 
the  harness. 

Cross-examined  by  Mr.  Attomey-GeneraL-^lt  was  in 
September,  1832,  I  helped  to  make  the  harness;  it  was 
June  when  the  work  was  made.  It  was  after  I  helped 
him  to  make  the  harness;  it  was  in  September,  1832,  I 
helped  to  make  the  harness.  Walter  Hall  came  the  same 
year  as  I  did  ;  I  came  first ;  I  came  at  coronation  time — 
that  was  in  1831 ;  now  I  come  to  recollect,  it  was  that 
September  when  I  helped  to  make  the  harness. 

Joseph  Sims  sworn.  Examined  by  Sir  F,  Pollock, — I 
have  been  a  commission  agent  since  18*25,  in  Wood-street, 
Cheapside.  In  1832,  I  received  some  india-rubber  web 
from  Mr.  Furlow,  who  was  in  the  employ  of  Messrs.  Keene 
and  Co.;  he  is  since  dead;  I  am  sure  it  was  in  1832,  in 
September  or  October  ;  I  should  think  he  brought  forty 
yards  ;  I  sold  some  of  it  to  make  garters.  I  call  it  com- 
bined web ;  I  mean  a  mixture  of  cotton  with  india-rubber 
warp.  There  was  another  piece^  black,  as  much  as  the 
other;  I  have  no  doubt  that  that  put  into  my  hands  for 
sale  by  Furlow,  was  like  that  marked  k. 

Cross-examined  by  Mr.  Sergeant  Stephens. — When 
Furlow  asked  my  opinion,  I  told  him  it  would  depend  on 
the  price,  whether  it  would  sell;  my  opinion  was  then 
that  it  must  be  sold  at  considerably  less  price ;  I  sold  some 
to  Mr.  Davis. 

Mr,  Rees  Davis  sworn.  Examined  by  Mr.  Knowles. 
— I  am  a  warehouseman.  In  1832  I  knew  Mr.  Sims  ;  I 
bought  six  diflferent  pieces ;  amongst  them  was  this,  k. 
My  ledger  shows  it  to  be  the  10th  of  October,  1832. 

Cross-examined  by  Mr.  Attorney-General. — I  gave  that 
piece  to  Mrs.  Ager  to  make  garters.  She  was  in  my 
employ ;  it  was  made  into  garters  ;  I  sold  the  garters. 

Mrs.  Ann  Ager  sworn.  Examined  by  Mr,  Cresswell, — 
That  article  was  part  of  some  eListic  web  given  me  to  be 
made  up  into  garters  by  Mr.  Davis  (the  piece  was  pro- 
duced) ;  it  was  in  October,  1832. 

The  jury,  on  examining  the  article^  stated  they  thought 
it  identical. 
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Cross-examined  by  Mr.  Attomey-GeneraL — I  have 
never  made  up  any  other  web  than  that  made  by  Keene 
and  Co.  I  have  made  up  great  quantities  since  for  Messrs. 
Keene  and  Co. ;  I  do  not  always  keep  a  pattern.  I  was 
not  aware,  till  the  last  day  or  two,  that  I  had  kept  a  pat- 
tern of  Mr.  Davis's,  when  I  was  looking  for  it.  I  was 
told  the  pattern  was  wanted,  and  I  sought  for  it.  I  found 
it  in  my  son's  box;  I  found  it  there  on  Sunday  last; 
I  have  seen  it  there  before.  I  made  it  up  in  the  month  of 
October,  1832 ;  that  I  can  take  my  oath  of. 

Re-examined  by  Mr.  CresswelL — I  was  asked  on  Satur- 
day to  find  it,  and  I  searched. 

Sir  F.  Pollock. — That  is  my  case,  my  Lord. 

Walter  Hall  recalled  and  examined  by  Mr.  Attorney^ 
General. — ^There  might  be  a  person  of  the  name  of  Danston 
in  the  employ  of  Messrs.  Keene  and  Co. ;  he  never  taught 
me  anything  about  tumblers  and  counter-meshes;  there 
are  such  terms  in  the  trade,  I  have  known  them  for  years. 
There  was  a  person  of  the  name  of  Pigot,  in  Mr.  Keene's 
employment.  I  do  not  know  that  Pigot  came  from 
Cornish  and  Sievier. 

Mr.  Attomey-GeneraL — It  is  my  duty  to  call  important 
evidence  in  reply. 

Robert  Cox  sworn.  Examined  by  Mr.  Attorney- 
General. — I  purchased  some  goods  of  Mr.  Godby  on  Slat 
of  May,  1833;  it  was  called  a  job  lot;  I  am  not  aware 
I  ever  bought  any  other.  I  made  the  purchase  in  behalf 
of  Mr.  Lee ;  I  am  acquainted  with  the  nature  of  the  alter- 
nate web.  I  cannot  say  any  of  those  were  of  that  quality ; 
what  I  recollect  of  them  was,  that  they  were  of  the  original 
quality.  The  first  time  I  ever  saw  the  alternate  was  two 
years  ago.  I  paid  the  usual  price  of  the  market ;  there 
was  no  distinction  pointed  out  by  Godby. 

Cross-examined  by  Sir  F.  Pollock. — I  did  not  hear 
Mr.  Godby's  evidence.  I  was  sent  for  between  three  and 
four  o'clock  ;  I  have  referred  to  my  ledger  for  the  date.  I 
examined  them  as  braces  :  I  know  the  difference  in  the 
web.  I  did  not  examine  to  see  whether  they  were  of 
alternate  web.  I  say  they  were  not  of  alternate  web.  I 
never  saw  the  article  till  within  these  two  years ;  when  I 
was  sent  for,  I  was  asked  no  questions  about  the  web  ;  all 
that  I  came  here  to  answer  was,  to  having  purchased  of 
Godby. 

Re-examined  by  Mr.  Attorney-General. — I  was  well 
acquainted  with  the  original  article ;  those  I  purchased  of 
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Godby  were  on  the  old  principle.     I  have  not  any  doubt 
about  it. 

Charles  Davis  sworn.  Examined  by  Mr.  Sergeant 
Wilde. — I  am  employed  at  the  plaintiffs'  factory.  I 
remember  Walter  Hall  coming ;  he  told  me  he  had  been 
used  to  braid,  and  he  would  do  nothing  else.  I  told  him 
that  we  only  wanted  weavers.  He  told  me  he  could  not 
weave :  he  came  again ;  I  told  him  we  could  not  employ 
him,  because  he  could  not  weave. 

Cross-examined  by  Sir  F,  Pollock. — Men  are  paid 
higher  for  weaving  than  braiding;  weaving  is  double. 
We  could  not  employ  him  because  he  said  he  knew 
nothing  about  weaving. 

George  Danston  sworn.  Examined  by  Mr.  Attorney- 
General. — I  have  been  in  the  employment  of  Messrs. 
Keene  and  Co.  I  know  Walter  Hall ;  he  applied  to  me 
in  April,  to  show  him  how  to  enter  some  small  work  in  a 
loom ;  be  told  me  it  was  going  to  the  trial ;  it  was  going 
to  be  prepared  to  take  into  Court,  at  the  trial.  I  wrote  a 
tick  on  the  paper,  which  he  could  not  understand ;  a  tick 
is  the  rising  of  the  loom  in  different  ways.  I  gave  him  an 
explanation  of  it  He  asked  me  what  those  were  at  top ; 
I  told  him  the  tumblers.  I  showed  him  how  the  parts 
were  worked.  From  our  conversation,  I  am  of  opinion  he 
did  not  understand  weaving,  that  he  was  as  ignorant  of  it 
as  a  child. 

Cross-examined  by  Sir  F.  Pollock. — I  came  here  to 
prove  that  Walter  Hall  is  no  weaver. 

George  Lindsey  recalled  and  examined  by  Mr.  Sergeant 
fftlde. — Walter  Hall  was  in  the  employment  of  Messrs. 
Keene  and  Co. ;  during  the  time  I  was  there^  he  was 
engaged  in  the  covering  department.  I  should  think  he 
did  not  understand  weaving.  A  short  time  after  I  was 
there,  Mr.  Nickels  showed  me  a  loom  in  a  private  room, 
in  which  was  a  loom  on  which  work  had  been  attempted 
to  be  put  on.  I  am  confident  no  weaver  could  have 
attempted  to  have  put  it  on.  The  loom  was  tied  up  in  a 
very  unweaver-like  manner ;  the  person  who  did  it  could 
not  understand  weaving.  Hall  never  told  me  of  having 
made  any  such  thing.  The  day  after  Hall  had  been  at 
Mr.  Sievier*s,  and  had  been  rejected,  he  asked  me  if  I 
could  give  him  sufficient  instruction  to  enable  him  to 
satisfy  Messrs.  Cornish  and  Co. 

Mr.  Attorfiey- General. — This  is  my  evidence  in  reply. 


352  carpmael's  reports 

J/r.  Cresswell  then  called  the  sister  of  Walter  Hall,  who 
swore  that  her  brother  had  been  instructed  how  to  weave, 
but  he  never  took  kindly  to  it. 

Sir  F.  Pollock  replied  on  the  fresh  evidence, 
3fr,  Attorney 'General. — May  it  please  your  Lordship, 
and  Gentlemen  of  the  Jury,  I  have  now  the  honour  of 
addressing  you  in  reply  in  this  very  important  case. 
Gentlemen,  monopolies,  strictly  speaking,  in  the  proper 
sense  of  the  word,  are  detestable  things  ;  and  I  am  happy 
to  say,  they  have  not  existed  in  this  country  for  a  period 
of  two  hundred  years;  but  how  great  is  the  difference 
between  monopoly  and  giving  reward  to  ingenuity,  skill, 
industry,  and  perseverance.  You  will  see  whether  there 
has  been  any  improvement,  and  whether  that  improve- 
ment has  been  made  by  the  person  who  claims  the  benefit, 
and  you  will  rejoice  that  he  should  have  the  reward  of  his 
spirit,  of  his  perseverance,  and  intelligence.  There  was  an 
Act  introduced  in  the  last  session  of  Parliament  by  Lord 
Brougham,  and  is  now  the  law  of  the  land,  by  which  very 
great  benefits  are  conferred  on  patentees,  and  which,  if 
this  action  had  been  brought  after  that  law  was  in  opera- 
tion, would  have  cut  off  very  much  of  the  effort  that  has 
been  made  to  destroy  this  patent ;  you  are,  therefore, 
Gentlemen,  without  any  leaning  against  a  supposed  mono- 
poly ;  I  would  say  you  must  have  a  leaning  in  favour  of  a 
patent,  but  you  are  to  see  that  the  patent  is  founded  on 
discovery.  Your  understandings  have  been  opened,  and 
are  still  open  to  conviction,  up  to  the  last  moment  that 
your  verdict  is  pronounced ;  but  I  venture  to  ask  you 
now,  whether  the  case  that  we  made  out  on  Monday  last 
was  not  a  case  extremely  strong,  and  required  a  clear  and 
distinct  answer  ?  We  proved  the  value  of  the  invention, 
by  a  great  number  of  witnesses  of  undoubted  character, 
and  without  any  interest  whatever,  and  without  bias  one 
way  or  the  other,  and  by  various  persons  in  this 
trade  who  have  an  interest,  whose  interest,  if  they 
were  not  honest  men,  might  lead  them  to  do  what  they 
could  to  destroy  the  patent,  that  they  might  manufacture 
for  their  own  benefit;  their  evidence  is,  therefore,  to  be 
taken  with  more  respect  than  that  of  witnesses  who  come 
to  break  down  what  they  call  a  monopoly.  I  proved,  by 
a  number  of  witnesses  belonging  to  the  trade,  that  down 
to  1833  no  such  manufacture  was  known.  My  Learned 
Friend  cross-examined  for  hours  together,  to  show  there 
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was  no  csHential  difference  between  them,  till  at  last  you, 
gentlemen,  saw  the  diiference.  You  analyzed  each  number, 
and  you  saw  that  No.  3  was  essentially  different  from 
No.  I.  This  manufacture  took  like  wildfire  when  once  it 
came  into  the  market.  The  advantages  struck  all 
mankind;  it  beat  the  others  out  of  the  market  Indeed 
Messrs,  Kecne  themselves  said  they  found  they  could  not 
go  on  manufacturing  the  old  article.  I,  by  scientific 
witnesses,  proved  the  great  advantages  of  this  description 
of  manufacture.  My  Learned  Friend  endeavoured  by 
cross-examination  to  underrate  that  evidence  :  he  failed — 
signally  failed.  There  cannot  be  a  doubt  that  in  a  few 
months,  probably  by  means  of  the  publicity  of  this  trial,  this 
article  will  be  so  generally  known  that  there  will  not  be 
an  hospital  into  which  this  article  has  not  been  introduced. 
My  Learned  Friend  says,  "Let  Messrs.  Keene  and 
Cornish  have  it  for  medical  purposes,  but  let  us  have  it 
for  braces."  You  see  this  would  just  be  the  wedge ;  let 
me  get  in  the  corner,  and  I  will  soon  get  in  the  whole  of 
it;  I  accomplish  my  object.  It  is  more  plausible  to  try 
it  in  the  way  of  braces  than  in  the  shape  of  medical 
bandages,  because  Nos.  1  and  2  have  been  used  in  that 
way.  Gentlemen,  we  have  proved  the  infringement, 
without  question,  in  October  1834.  It  was  in  October 
they  determined  that  they  would  set  the  patent  at  defiance  ; 
and  I  ask  you,  when  you  left  the  box  on  Monday  night 
last,  was  not  the  impression  on  your  mind,  that  unless  a 
strong  case  and  a  clear  answer  were  given  to  the  case  we 
had  made,  to  find  a  verdict  in  our  favour?  My  Friend 
allowed  we  had  made  a  lyrima  facie  case :  notwithstanding 
his  flying  at  every  thing,  he  did  not  dare  to  ask  his  Lord- 
ship for  a  nonsuit.  He  admitted  we  had  made  a  case 
that  required  to  be  answered.  Sir  F.  Pollock  said  he 
would  be  ashamed  to  attack  the  patent  through  an  objection 
to  No.  3,  if  we  succeeded  in  proving  objects  Nos.  1  and  2. 
He  afterwards  again  and  again  tried  to  pursue  and  throw 
not  only  prejudice  upon  object  No.  3,  but  directly  attacked 
the  validity  of  the  patent  with  regard  to  the  evidence  that 
would  be  given  upon  the  one  and  upon  the  other.  Now, 
Gentlemen,  this  is  the  manner  the  defendants  have  put 
their  defence  on  record:  that  defence  ought,  therefore, 
to  be  regarded  with  the  greatest  suspicion.  When  there 
is  a  good  defence  to  an  action  on  a  patent,  a  tradesman- 
like defence,  in  the  good  sense  of  the  word,  it  is  easy  to 
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state  it — it  is  easy  to  prove  it ;  but  when  a  certain  combi- 
nation is  made  to  overturn  a  patent  right,  every  chance  is 
to  be  taken,  every  advantage  is  to  be  pursued  without 
regard  to  law  or  justice.  Gentlemen,  I  must  do  the 
solicitors  of  the  defendants  justice  to  sav»  that  they  have 
ffot  up  their  case  with  great  activity  ana  great  dexterity; 
but,  Gentlemen,  when  I  come  to  treat  of  their  evidence, 
I  shall  show  you  many  instances  in  which  they  have  tried 
to  impose  upon  you;  and  according  to  the  common  course 
pursued  by  Juries,  when  they  find  there  has  been  one 
attempt  made  to  impose  upon  them,  and  that  attempt 
has  failed,  they  will  criticise  the  defence  that  is  set  up, 
and  from  that  one  they  will  learn  the  character  of  all. 

My  Learned  Friend  laboured  for  nearly  an  hour  to 
show  that  this  was  not  the  subject  of  a  patent,  because 
the  elastic  strands  were  known  before,  and  because  non- 
elastic  were  known  before — two  materials,  cotton  and 
india-rubber,  and  because  each  have  been  used  separately, 
that  therefore  no  patent  can  be  taken  for  a  combination  of 
those  two  articles.  That  is  a  proposition  which  would 
have  made  some  of  the  old  lawyers  turn  in  their  graves  if 
they  heard  it,  because,  contrary  to  the  opinions  which 
have  prevailed  in  Westminster  Hall  for  150  years,  you 
may  take  a  patent  for  the  application  of  a  principle, — you 
may  take  a  patent  for  a  new  substance, — you  may  take  a 
patent  for  a  new  combination  of  old  materials.  There 
must  be  some  thought, — there  must  be  some  intellectual 
merit,  there  must  be  something  in  the  nature  of  invention 
and  discovery ;  but  when  it  is  made,  people  are  astonished 
it  has  not  been  sooner  thought  of.  My  Friend,  if  his 
argument  were  allowed  to  prevail,  would  invalidate  the 
most  valuable  patents  that  have  been  taken  for  the  last 
half  century.  He  would  say  Watt's  steam-engine,  with 
regard  to  the  condensing,  as  a  patent,  was  of  no  value, 
because  water  was  known  before,  and  iron  was  also  known 
before.  He  might  also  say  Bramah's  patent  for  the  hy- 
draulic press  was  of  no  value,  because  the  principle  of  the 
hydrostatic  paradox  had  been  known  for  a  thousand  years; 
but  I  say  it  was  a  new  and  ingenious  application  of  that 
principle,  and  therefore  a  good  patent.  It  might  be  said 
that  a  patent  (if  it  had  been  taken)  for  Sir  Humphrey 
Davy's  safety  lamp  would  be  of  no  value,  because  wire 
had  been  known  before,  and  the  materials  of  which  it 
was  made  were  known.    In  the  same  manner,  geutlemen^ 
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you  have  elaftUc  india-rubber  known^  and  nonelastic 
cotton  known,  but  if  you,  by  a  new  combination,  can 
make  a  new  manufacture,  that  is  the  legitimate  object  of 
a  patent;  there  is  nothing  new  in  the  mechanical  powers, 
but  by  a  new  combination  of  those,  if  you  discover  any 
thing  which  is  beneficial  to  mankind,  for  that  you  are 
entitled  to  a  patent.  My  Learned  Friend's  witnesses 
attempted  to  attack  the  utility  of  the  invention,  and  they 
said,  that  those  articles  which  were  attempted  to  be  manu- 
factured in  1832,  were  inferior,  that  the  experiments 
failed,  and  therefore  they  abandoned  them ;  not  one  of 
them  ventured  to  say  that  ours  was  inferior  to  Nos.  1  and 
2,  and  if  it  were  not  superior,  why  did  they  buy 
it  ?  If  Nos.  1  and  2  are  better  than  No.  3,  for  God's 
sake  let  them  stick  to  Nos.  1  and  2,  and  I  am  glad 
of  it,  for  then  your  verdict  will  do  them  no  harm. 
What  are  we  here  for?  They  have  adopted  No.  3, 
this  is  the  best  evidence  that  can  be  given  of  the 
utility,  they  give  judgment  against  themselves,  and 
their  witnesses,  although  they  had  made  experiments 
and  failed,  they  thought  that  ^fos.  1  and  2  were  superior. 
Gentlemen,  that  is  the  inconsistency  to  which  men 
are  driven  when  they  attempt  to  do  what  is  wrong; 
they  give  evidence  against  themselves  by  the  very  act  of 
piracy.  Then  the  defence  is,  that  this  wiis  perfectly  well 
known  to  the  public  before  the  patent,  that  the  defendants 
themselves  had  manufactured  and  sold  the  article  before 
January  1803.  I  must  say,  that  a  more  improbable 
story  I  never  heard ;  but  they  discontinued  it  as  useless ; 
yet,  when  the  patent  was  taken,  and  the  article  introduced 
to  the  market,  it  took  like  wildfire ;  they  were  driven  out  of 
the  market  by  its  superiority,  and  being  aware  of  that,  they 
abstained  from  the  making  of  it  during  the  period  of  one 
year  and  nine  months.  With  submission  to  his  Lordship's 
direction,  I  will  venture  to  state  my  view  of  the  law  on 
the  subject.  If  this  were  publicly  known  and  practised 
before  the  date  of  the  patent,  my  patent  is  invalid. 
Gentlemen,  it  must  have  been  publicly  known  and  in 
use;  a  mere  experiment  is  of  no  avail.  If  there  had 
been  experiments,  and  had  failed  and  thrown  aside,  they 
would  not  invalidate  this  patent.  The  statute  of  James 
1.,  upon  which  all  these  patents  are  founded,  is  thus  ex- 
pressed :  that  the  manufacture  shall  be  such,  that  ^'  others 
at  the  time  of  making  such  letters  patents  and  grants,  shall 
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not  use ;  *'  and  it  is  necessary  to  keep  in  lAind  this  statute, 
and  I  will  call  to  his  Lordship's  attention  some  of  the 
late  decisions  in  these  matters.  In  the  case  oi  Lewis  and 
another  v.  Marling/^  for  shearing  cloth,  it  was  proved  that  a 
similar  machine  had  been  used  twenty  years  before  in  New 
York,  that  a  specification  was  sent  over  in  1811,  to  one 
Thompson,  residing  at  Leeds,  to  manufacture  a  machine 
from  it,  who  employed  two  engineers  to  do  so,  it  was 
never  finished  but  destroyed  by  the  Luddites  ;  the  speci- 
fication was  shown  to  many  persons.  In  1816,  a  model 
of  the  machine  was  brought  over  from  America,  by  one 
Smith,  and^shown  to  three  or  four  persons  in  his  manu- 
factory. It  appeared  also,  and  bear  this  in  mind,  that 
ten  years  before,  one  Coxon,  had  made  a  machine  to 
shear  cloth  from  list  to  list ;  it  was  tried  by  a  person  called 
by  the  defendant,  but  he  did  not  think  it  answered,  and  soon 
discontinued  the  use.  Lord  Tenterden  observed  at  the 
trial,  if  the  invention  of  shearing  from  list  to  list  by  a 
rotatory  cutter,  had  not  been  generally  used  or  known  in 
this  country,  the  patentee  might  be  considered  the 
inventor,  within  the  meaning  of  the  statute  of  James 
the  First.  His  Lordship  left  to  the  Jury  the  question 
(which,  with  submission  will  be  the  question  lAird  Chief 
Justice  Tindal  will  leave  to  you) ;  whether  it  had  been 
generally  known,  and  whether  the  patent  had  been  in- 
fringed. The  Jury  found  for  the  plaintiff.  Application 
was  made  for  a  new  trial,  on  the  grounds  of  misdirection 
of  the  Judge.  Now  Lord  Tenterden  was  a  strict  Judge  in 
respect  to  patents;  but  his  Lordship  said,  I  left  it  to  the 
Jury  to  say  whether  it  had  been  in  public  use  before  the 
granting  of  the  patent;  they  found  that  it  had  not.  His 
Lordship  therefore  supported  the  verdict.  Mr.  Justice 
Bailey^  agreeing  with  Lord  lenterden^  said, — It  is  no 
objection  to  my  claim  to  a  patent,  that  another  also  has 
made  the  discovery,  provided  I  first  introduce  it  into 
public  use.  Mr.  Justice  Parke  said, — There  is  no  case 
in  which  a  patentee  has  been  deprived  of  the  benefit  of 
his  invention  because  another  had  invented  it,  unless  he 
had  brought  it  into  use.  And,  Gentlemen,  the  verdict 
of  the  Jury  in  favour  of  that  patent  was  confirmed,  and 
remains  a  valuable  patent.  There  was«  also  the  case  of 
Jojies  v.  PearcCff  tried  by  Mr.  Justice  Patteson*  The 
invention  was  for  a  wheel,  in  which  the  weight  was 
•  Vol.  I.,  p.  475.  t  Ilnd.,  p.  524. 
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suspended  on  the  circumference  of  the  wheel,  instead  of 
its  being  borne  by  the  nave.  It  was  proved  most  dis- 
tinctly that  wheels  on  the  same  principle  had  been  made 
and  repeatedly  used  between  Belper  and  Derby  on  the 

(ublic  roads,  but  it  was  given  up^  as  it  did  not  answer ; 
Ir.  Strntt  having  made  a  wheel-barrow,  a  strong  cart, 
and  a  small  cart  on  that  principle.  In  consequence  of 
Mr.  Strutt's  death  the  invention  was  not  proceeded  with ; 
this  was  some  years  before  the  patent  of  Jones.  There 
was  not  any  evidence  that  Jones  had  ever  heard  of  or  seen 
the  wheels  made  by  Mr.  Strutt.  Mr.  Justice  Patteson 
said, — If  on  the  whole  it  appears  that  this  wheel  con- 
structed by  Mr.  Strutt,  in  1814,  was  a  wheel  on  the  same 
principle,  and  substantially  the  same  wheel,  and  that  it 
was  used  openly  in  public,  so  that  everybody  might  see  it, 
and  had  continued  to  use  the  same  up  to  the  taking  of  this 
patent,  undoubtedly  then  the  patent  is  bad ;  but  if  you 
are  of  opinion  that  Mr.  Strutt's  was  an  experiment,  and 
that  it  did  not  answer,  and  was  abandoned,  the  plaintiff*s 
patent  which  came  after,  is  good.'' 

Therefore,  Gentlemen,  according  to  the  doctrine  of 
these  two  cases,  and  according  to  common  sense,  an  ex- 
periment made  by  persons  who  have  been  attempting  to 
make  a  discovery  but  have  not  succeeded,  will  not  vitiate 
a  patent  which  is  afterwards  taken.  Now  bearing  these 
in  mind,  let  us  address  ourselves  to  the  evidence  that  has 
been  given,  which,  I  say,  is  full  of  suspicion,  and  shows 
a  powerful  combination  against  this  patent  The  more 
cases  of  previous  use  the  defendants  attempt  to  prove, 
the  more  improbable  their  story  is ;  for  I  have  proved, 
and  fully  established,  that  the  invention  took  like  wild- 
fire in  the  market:  its  merits  only  required  to  be  explained 
to  be  understood. 

Mr*  jittomey-General  then  contrasted  the  evidence  of 
the  defence,  and  the  discrepancies  of  the  various  parties 
at  considerable  length,  and  stated  that  all  had  an  interest 
in  destroying  the  patent.  The  Learned  Gentleman  con- 
tinued : — 

Gentlemen,  I  hope  you  will  be  of  opinion  that  our  case 
has  received  no  answer,  and  that  we  are  entitled  to  your 
verdict,  that  the  defendants  may  be  permitted  to  make 
braces  of  No.  1 ;  and  as  they  say  there  is  no  improvement 
in  No.  3,  no  injury  will  be  done  to  them.  If  there  be  an 
improvement  in  No.  3,  then  they  ought  not  to  participate 
in  the  benefit  of  that  improvement,  for  it  is  protected  by 
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our  patent  If  you  consider  no  answer  has  been  given, 
you  will  come  to  the  conclusion  that  the  plaintiffs  are  en- 
titled to  your  verdict,  and  thus  Cornish  and  Sievier  will 
receive  the  reward  which  is  due  to  them  for  the  ingenuity 
and  skill  exhibited  in  making  this  discovery. 

The  Lord  Chief  Justice. — Gentlemen,  this  is  an  action 
which  is  brought  for  the  infringement  of  a  patent,  which 
bears  date  the  IJth  of  January,  1833,  and  which  appears 
to  have  been  a  patent,  as  expressed  upon  the  face  of  it, 
for  an  improvement  or  improvements  in  the  making  or 
manufacturing  of  elastic  goods  or  fabrics,  applicable  to 
various  useful  purposes.  That  is  the  title  of  the  patent, 
and  it  must  be  substantially  made  out,  of  course,  by  the 
evidence,  that  such  invention  has  been  made  and  given  to 
the  public  before  the  plaintiffs  can  succeed.  However, 
the  defendants  have  put  upon  the  record,  and  have  raised 
various  issues,  which  you  are  to  decide  between  them,  and 
I  mention  them  to  you  in  order  that  we  may  at  once  get 
rid  of  those  that  are  in  a  manner  of  less  consequence  to 
the  invention  in  the  present  instance,  and  which  will 
require  very  little  consideration,  so  that  your  attention  may 
be  limited  strictly  and  entirely  to  the  points  that  are  really 
in  dispute  between  the  parties  on  the  present  occasion. 

In  the  first  place,  the  defendants  have  said  that  they  are 
not  guilty  of  an  infringement  of  the  patent  with  which 
they  are  charged.  That  is,  they  have  neither  sold  from 
their  own  stock  any  of  those  articles,  the  exclusive  making 
of  which  was  intended  to,  granted  and  confined  to,  the 
plaintiff  Sievier.  Then  they  go  on  to  say,  that  at  the 
time  of  granting  this  patent,  Mr.  Sievier  was  not  the  first 
inventor  of  it;  that  raises  another  question  for  your  de- 
termination. Then  they  go  on  to  say,  that  the  invention 
or  discovery  itself,  at  the  time  when  the  patent  was 
granted,  was  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England,  which,  I  must  tell  you  before- 
hand, will  be  the  principal  question  you  will  have  to  try ; 
and  further  to  say,  that  it  was  not  an  improvement  in  the 
making  or  manufacturing  of  elastic  goods  or  fabrics,  ap- 
plicable to  useful  purposes.  That  again  is  another  ques- 
tion upon  which  evidence  has  been  given  on  both  sides, 
and  which  you  must  determine.  And  they  lastly  say, 
there  was  no  sufficient  specification,  that  is,  that  the  party 
has  not  by  a  proper  and  apt  description  so  stated  the  dis- 
covery upon  the  specification,  which  is  enrolled  iu  Chan- 
cery, that  the  public  afterwards,  when  the  time  of  the 
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patent  is  expired,  may  reap  the  benefit  of  the  discovery, 
Dy  being  able  to  manufacture  the  articles  by  themselves. 

Now,  with  respect  to  the  first  question,  whether  he  has 
or  has  not  infringed  the  patent,  supposing  it  to  be  a  good 
patent,  that  depends  upon  the  evidence  of  several  of  the 
witnesses,  and  who  stated  that  they  had  purchased  in  the 
month  of  October,  1834,  from  the  defendant  Keene's 
warehouse,  several  articles  which  resembled  No.  3. 

Mr.  CresswelL — I  will  not  ask  your  Lordship  to  put 
that  question  to  the  Jury. 

The  Lord  Chief  Justice. — I  think  upon  the  last  also, 
which  is  the  specification,  very  little  question  arises,  be- 
cause not  only  persons  of  skill  and  science  read  it,  and 
say  that  it  is  intelligible  to  them  to  make  the  manufacture 
from,  but  also  two  or  three  witnesses  were  called  who 
actually  made  it  without  any  instruction  but  the  specifica- 
tion. No  person  was  called,  who,  upon  reading  the 
specification,  stated  he  could  not  understand  it,  or  had 
been  misled  by  it,  or  incurred  expense  in  endeavouring  to 
copy  or  to  imitate  it,  or  stated  that  he  was  unable  to 
ascertain  what  was  meant  by  it.  Men  of  science  can 
understand  it  when  read,  and  you  yourselves  can  tell 
whether  you  understand  it;  and  persons  have  been  found 
in  the  humble  walks  of  life,  who  have  been  able  to  make 
the  fabric,  without  any  other  direction  than  that  of  the 
specification.  Therefore,  that  will  be  a  question  not  of 
very  serious  consideration  when  brought  to  your  minds. 

The  next  remaining  question  which  I  shall  call  your 
attention  to  is,  whether  this  was  or  was  not  an  improve- 
ment upon  any  manufacture  of  any  fabric  of  the  same 
kind,  that  was  in  general  use.  Upon  that  there  is  certainly 
contradictory  evidence.  You,  however,  will  have  to  say 
(for  that  is  a  question  made  between  the  parties)  whether 
that  which  is  called  No.  3,  according  to  the  specimens 
which  have  been  exhibited  to  us,  is  or  is  not  an  improve- 
ment for  the  various  purposes  for  which  this  patent  was 
intended,  over  the  manufactures  which  were  known  in  the 
trade,  namely,  Nos.  1  and  2.  I  allude  to  them  by  the 
names  Nos.  1 ,  2,  3,  because  we  have  had  those  terms  so 
extremely  familiar  to  our  minds  for  the  last  three  days, 
that  it  is  a  compendious  mode  of  describing  the  fabric, 
and  perhaps  it  brings  it  as  clearly  to  your  understanding 
as  if  I  were  to  go  through  the  more  formal  explanation  of 
that  which  1,  2,  and  3,  denote.    Now,  was  this  No.  3, 
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which  varies  in  its  mode  of  attaining  its  object  from  either 
No.  I,  which  was  entirely  composed  of  elastic  material, 
or  from  No.  2,  which  contains  the  elastic  material  in  a 
kind  of  sheath  or  case,  was  this  an  improvement  upon 
that  No.  2,  for  the  various  purposes  for  which  the  patent 
was  taken  out  ?  Because  the  plaintiff  Sicvier  undoubtedly 
having  taken  out  this  patent  for  different  objects,  it  is  in- 
cumbent upon  him  to  show  that  the  various  objects  for 
which  he  took  out  his  patent  and  discovery,  are  such  as 
will  improve  the  manufacture  of  the  article  in  their  various 
particulars  ;  and  for  that  purpose  we  must  look  at  what 
his  object  was,  and  then  briefly  refer  to  the  evidence  of 
which  you  are  to  be  the  judges.  The  specification  which 
he  has  put  in,  after  stating  what  his  intention  was  in  the 
terms  to  which  I  have  referred,  says  he  has  three  different 
objects  in  view  in  obtaining  this  patent,  and  he  gives  you 
an  account  of  this  first  object  which  he  proposes,  which 
IS  to  manufacture  an  article  by  the  ordinary  knitting 
frame,  or  similar  kind  of  machinery,  in  which  cords  or 
strands  of  india-rubber  shall  be  introduced  between  the 
loops  or  stitches  of  the  fabric,  for  the  purpose  of  forming 
elastic  cords  or  bands  round  the  margins  or  other  parts  of 
stockings,  socks,  gloves,  night-caps,  drawers,  and  various 
other  articles  of  clothing.  That  is  one  of  his  objects. 
Another  is  to  manufacture  with  the  ordinary  loom  an 
elastic  woollen  cloth  by  introducing  the  india-rubber,  so 
as  to  make  it  elastic  either  latitudinally  or  longitudinally, 
and  to  have  a  felt  such  as  will  nap,  if  that  is  necessary ; 
that  is  the  second  object.  The  third  object,  which  I 
believe  is  the  principal  one  which  is  contested  between 
the  parties — the  other  two,  although  mentioned  as  very 
necessary  to  be  proved  to  be  useful,  not  being  that  for 
which  the  great  value  of  the  patent  is  probably  esteemed 
— is  this.  He  says  the  third  object  is  to  produce  cloth 
from  cotton,  flax,  or  other  suitable  material,  not  capable 
of  felting,  in  which  shall  be  interwoven  elastic  cords  or 
strands  of  india-rubber,  coated  or  wound  round  with  a 
filamentous  material. 

Now,  with  regard  to  the  two  first  objects,  but  little 
evidence  has  been  given ;  there  has  been  some  evidence, 
and  that  but  little,  and  I  am  not  aware  that  as  to  the  two 
first  there  is  any  contradictory  evidence  brought  on  the 
part  of  the  defendants :  in  fact,  although  it  is  necessary 
to  leave  this  to  you,  it  is  impossible  not  to  see  that  the 
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great  battle  between  these  parties  has  turned  upon  the 
third  object,  that  is,  making  the  webs  for  braces,  which 
are  applicable  to  so  many  purposes  in  life ;  the  other  two 
are  smaller,  both  in  the  estimation  of  the  patentee  and  the 
public.  The  first,  however,  you  observe  by  the  cotton 
articles  which  were  brought  into  Court — the  night-cap, 
gloves,  and  other  article:;, — is  the  interknitting  this 
braided  material,  so  as  to  form  a  part  of  the  fabric,  and  at 
the  same  time  to  give  the  parts  that  require  it  a  degree  of 
tension  that  is  necessary  and  useful  to  the  purpose.  Is  or 
IS  not  that  a  useful  discovery  after  the  other  ?  The  per- 
sons who  were  called,  stated  that  in  their  opinion  they 
thought  it  was.  I  am  not  aware,  but  if  you  wish  to  have 
your  attention  called  to  it  I  will  refer  to  the  evidence,  but 
I  am  not  aware  that  there  was  any  evidence  specifically 
denying  the  utility  of  that  on  the  side  of  the  defendants. 
The  next  is,  the  object  of  making  a  woollen  cloth  which 
shall  have  the  texture  either  latitudinally  or  longitudinally 
extensible,  according  to  the  degree  of  force  that  is  applied 
to  it.  Now,  it  certainly  does  not  appear,  as  I  have  stated, 
that  that  was  an  important  part  of  the  patent  to  the 
patentees,  at  least  they  never  have  brought  it  (as  far  as 
we  have  evidence)  into  a  considerable  degree  of  use.  And 
I  am  not  aware  of  any  more  evidence  being  given  of  the 
making  of  cloth  than  the  two  specimens  which  were  ex- 
hibited to  you  in  Court;  they  were  handed  up  to  you,  they 
were  placed  each  way  as  you  must  have  seen,  and  seemed 
to  answer  the  description,  and  the  witnesses  who  pro- 
duced them  said,  they  thought  it  would  be  extremely 
useful,  that  it  would  make  coats  for  common  people  in  the 
ordinary  class  of  life,  that  it  would  yield  to  the  pressure 
applied  to  it,  and  would  last  out  many  others.  I  am  not 
aware  on  this  head  also  that  any  great,  or  indeed  any 
evidence,  was  brought  to  contradict  that  evidence,  as  to 
the  utility  of  this  part  of  the  invention  ;  in  fact,  it  seems 
to  me  as  if  by  a  kind  of  consent,  though  I  am  not  able  to 
put  it  to  you  in  that  way,  that  the  contest,  whether  this 
patent  was  valid  or  not,  was  reserved  for  the  third  and 
greater  object,  namely,  the  making  the  elastic  web  for 
braces,  garters,  and  other  articles  of  that  sort.  You 
are  bound,  however,  to  say  whether,  with  respect  to 
one  and  all,  the  defendants  or  plaiiitifTs  have  succeeded 
on  that  plea,  namely,  whether  the  various  objects  are 
useful  improvements  upon  the  state  of  the  manufacture 
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as  it  was  then  practised.  We  come,  therefore,  to  the 
third  point,  that  is,  the  making  these  webs ;  which,  where 
he  comes  to  state  more  fully  his  mode  of  doing  it,  he 
states  that  the  manufacture  of  elastic  cloth,  as  he  calls  it 
(perhaps  the  word  *^  web"  would  have  been  more  familiar 
to  a  common  comprehension),  but  the  word  ^  cloth  '*  will 
cover  it,  it  may  be  made  of  flax,  though  it  more  com- 
monly applied  to  that  which  is  made  of  wool :  he  says, 
**  In  manufacturing  an  elastic  cloth  from  cotton,  flax,  or 
other  material,  which  is  not  intended  to  be  milled  or 
fulled,  I  introduce  into  the  fabric  threads  or  strands  of 
india-rubber,  which  have  been  previously  covered  by 
winding  fllaments  tightly  round  them  through  the  agency 
of  an  ordinary  covering  machine,  or  otherwise;  these 
strands  of  india-rubber  being  applied  as  warp  or  weft,  or 
as  both,  according  to  the  direction  of  the  elasticity  re- 
quired. By  thus  combining  the  strands  of  india-rubber  with 
yarns  of  cotton,  flax,  or  other  non-elastic  material,  I  am 
enabled  to  produce  a  cloth  which  shall  afford  any  required 
degree  of  elastic  pressure,  according  to  the  proportions  of 
the  elastic  or  non-elastic  material."  It  was  with  reference 
particularly  to  this,  the  third  object,  that  I  stated  the  evi- 
dence on  each  side  was  contradictory,  and  that  you  must 
draw  the  balance  between  the  parties.  On  the  part  of  the 
plaintiffs,  several  of  the  witnesses,  particularly  Mr.  Farey 
and  Dr.  lire,  stated  the  web  and  cloth,  which  was  so  made, 
was  an  improvement  upon  that  which  had  preceded  it; 
that  it  is  lighter,  more  porous,  and  that  it  will  yield  more 
than  the  other — that  it  will  adapt  itself  to  the  human 
frame  more  easily  than  the  former — and  that  it  is  much 
cheaper.  Now,  I  believe  all  sides  agree  upon  this,  that 
it  is  considerably  cheaper,  and  indeed  it  stands  to  reason 
that  that  which  is  designated  No.  3,  would  be  much 
cheaper  than  No.  I,  which  is  entirely  made  of  longitudinal 
threads  of  india-rubber,  because  the  cotton  that  is  com- 
bined with  it  in  No.  3,  is  a  much  cheaper  article  to  make 
the  same  quantity  of  fabric  than  the  other.  That  is  the 
account  they  give — that  it  is  lighter,  more  porous,  and  in 
cases,  they  say,  where  pressure  is  required,  it  is  admirable 
in  its  consequences^  for  without  compressing  the  parts 
within  it,  it  gives  all  that  proper  degree  of  pressure  which 
may  be  required  for  the  purposes  for  which  it  is  used. 
And  two  gentlemen  are  called  of  the  medical  profession, 
Mr.  Skey  and  Mr,  Holt,  and  they  tell  you  that  they  think 
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it  18  a  very  great  improvement  for  use  io  surgical  cases 
where  bandages  are  required ;  that  it  is  vastly  superior  to 
No.  1— in  which  it  is  entirely  composed  of  india-rubber 
— not  only  as  being  more  light,  but  also  as  being  more 
porous,  so  as  to  allow  of  the  possibility  of  perspiration 
passing  from  the  patient — a  matter  of  very  considerable 
consequence.  It  is  a  circumstance  in  the  case  that  it  is 
found  useful  for  surgical  purposes.  The  patent,  however, 
is  not  taken  out  for  that  purpose,  and  it  would  not  be 
sufficient  in  order  to  maintain  the  patent,  on  the  ground 
of  its  being  an  improvement,  to  show  that  it  was  an  im- 
provement in  surgical  cases  for  bandages  only,  because  the 
patent  is  not  only  confined  to  that,  but  they  must  prove 
also  that  it  is  generally  an  improvement  with  respect  to 
the  general  uses  of  that  fabric  or  manufacture  which  was 
intended — that  is,  with  respect  to  braces,  garters,  and 
other  articles  that  are  made  of  it.  The  evidence  on  the 
part  of  the  plaintiffs  states  that  it  is  cheaper,  and  cheap- 
ness is  an  improvement,  and  not  to  be  laid  aside  and 
thought  nothing  of,  and  you  are  to  consider  it  among 
other  things ;  but  that  is  not  the  only  thing  to  be  con- 
sidered, because  they  may  have  a  thing  too  cheap  to  be 
useful,  and  you  must  see  whether  it  combines  with  it  the 
other  property  of  utility,  which  the  former  fabric  when 
used  for  the  same  purpose  possessed.  The  gentlemen 
who  are  called  for  the  plaintiffs  state  that  it  does;  several 
of  the  witnesses  on  the  part  of  the  defendants  (I  don't 
say  all)  speak  very  lightly  of  it.  One  of  them,  the  first 
who  was  called,  states  that  he  thought  it  a  production 
calculated  to  bring  No.  1  into  contempt ;  he  had  at  one 
time  made  it,  but  had  soon  relinquished  it,  and  had  gone 
back  to  No.  1,  which  is  made  entirely  of  the  extensible 
material  (the  india-rubber) ;  and  so  several  of  the  others 
stated.  One  stated,  that  he  thought  it  was  not  so  good, 
*'  because,"  says  the  man,  *'  though  it  is  cheaper  it  is 
heavier."  "  I  found  it,"  says  the  first  witness,  "  not  an 
improvement,  but  quite  the  reverse,  and  calculated  to 
bring  the  thing  into  contempt,  and  so  I  gave  it  up,  and  I 
afterwards  continued  the  old  principle,  making  it  all 
plastic."  The  plaintiff's  second  witness  says,  '^  it  has  an 
advantage  over  Nos.  1  and  2,  that  is,  much  cheaper;  it  is 
not  a  better  article  than  No.  1,  it  is  not  so  good — not  so 
good  for  braces  only.'*  Then  he  goes  on  to  say,  "  that 
No.  3  has  almost  superseded  No.  1,  and  we  sell  more  pf 
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No.  3."  Gentlemen,  the  evidence  being  of  this  uaturei 
you  are  at  liberty  to  consult  your  own  judgment  of  the 
thing,  the  article  having  been  exhibited  before  you.  You 
will  apply  your  own  good  sense  and  experience  to  them, 
and  say  which  of  these  two  sets  of  witnesses  are  speaking 
that  which  you  must  rely  upon ;  and  it  is  an  observation 
not  to  be  lost  sight  of,  that  the  No.  3  article  is  one  which, 
according  to  the  testimony  of  this  witness,  as  well  as 
another,  has  had  an  extensive  sale,  and  by  having  had  an 
extensive  sale,  we  are  at  liberty  to  ask  ourselves  how  it 
obtained  that ;  and  although  certainly  the  circumstance 
of  its  being  considerably  cheaper  would  go  a  great  way  to 
account  for  that,  it  would  not  go  the  whole  way.  There- 
fore, you  must  ask  yourselves,  whether  in  making  bracee, 
garters,  and  other  articles,  for  which  this  web  was  origi- 
nally intended,  and  before  the  improvement  was  applied 
by  the  public,  this  has  made  an  improvement  upon  it 
before  the  patent  was  applied,  and  is  more  beneficial  and 
useful  to  the  public  than  the  other  was.  That  is  one  of 
the  questions  which  you  will  have  to  determine. 

We  are  now  approaching  nearer  the  real  question  in 
contest  between  these  parties,  that  is,  whether  it  is  a  new 
discovery,  of  which  the  present  patentee,  Mr.  Sievier,  was 
the  first  inventor,  or  whether  it  was  known  and  practised 
in  England  before,  and  at  the  time  of  obtaining  the  patent 
in  question.  That  question  upon  this  record  is  resolved 
into  two — they  have  said,  that  the  manufacture  itself  is 
not  in  the  language  of  the  plea  a  new  invention,  as  to  the 
public  use  and  exercise  thereof  in  England — they  go  on 
to  say,  that  Mr.  Sievier  is  not  the  true  and  first  inventor 
thereof;  I  don't  know  whether  in  this  particular  case,  the 
second  question  will  become  very  material  upon  the  facts 
of  the  case,  if  you  dispose  of  the  first,  because  if  the  de- 
fendants establish  for  instance  their  case,  that  it  was 
something  known  and  practised  in  England  generally  at 
the  time  of  the  patent,  why  it  is  useless  to  inquire  any 
further,  whether  the  matter  occurred  to  Sievier,  whether 
he  was  the  first  inventor  or  not,  because  the  answer  would 
be.  Why  did  he  not  take  out  his  patent  sooner,  so  as  to 
secure  the  right  to  himself?  on  the  other  hand,  if  you 
decide  it  was  a  new  discovery,  and  therefore  that  the 
patent  is  a  good  one,  that  is,  that  it  was  not  known  and 
practised  in  the  kingdom  at  the  time  the  patent  was 
granted,  then,  in  this  particular  case,  there  is  nothing  to 
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deprive  Mr.  Sievier  of  the  merits  of  being  the  inventor  of 
this  improved  manufacture — there  is  no  particular  evidence 
that  points  to  him  as  having  borrowed  it  from  anybody 
else^  or  from  the  public  sources  to  which  the  public  has 
the  right  of  access.     Sometimes  it  is  a  material  question 
to  determine,  whether  the  party  who  got  the  patent  was 
the  real  and  original  inventor  or  not ;  because  these  patents 
are  granted  as  a  reward,  not  only  for  the  benefit  that  is 
conferred  upon  the  public  by  the  discovery^  but  also  to 
the  ingenuity  of  the  first  inventor;    and  although  it  is 
proved  that  it  is  a  new  discovery  so  far  as  the  world  is 
concerned,  yet  if  anybody  is  able  to  show  that  ^although 
that  was  new — that  the  party  who  got  the  patent  was  not 
the  man  whose  ingenuity  first  discovered  it,  that  he  had 
borrowed  it  from  A  or  fi,  or  taken  it  from  a  book  that 
was  printed  in  England,  and  which  was  open  to  all  the 
world — then^  although  the  public  had  the  benefit  of  it,  it 
would  become  an  important  question  whether  he  was  the 
first  and  original  inventor  of  it.     The  main  question  is, 
whether  this  No.  3,  which  is  the  principal  subject  of  the 
patent,  was  or  was  not  in  use  in  England  at  the  time  of 
granting  these  letters  patent.     Was  it  or  was  it  not,  in 
the  language  of  the  Act  of  Parliament^  such  a  manufac- 
ture (which  has  a  very  wide  and  extended  meaning — you 
may  call  it  almost  invention),  was  it  or  was  it  not  such  an 
invention^  at  the  time  of  making  the  letters  patent,  as  was 
current  in  use.     If  this  No.  3,  calling  it  technically  and 
compendiously  by  that  title,  was  at  the  time  these  letters 
patent  were  granted  in  any  degree  of  general  use ;  if  it 
was  known  at  all  to  the  world  publicly  and  practised 
openly,  so  that  any  other  person  might  have  the  means  of 
acquiring  the  knowledge  of  it,  as  well  as  this  person  who 
obtained  the  patent, — then  the  letters  patent  are  void ;  on 
the  other  hand,  if  it  were  not  known  and  used  at  the  time 
in  England,  then  as  far  as  this  question  is  concerned  the 
letters  patent  will  stand.     Now,  it  will  be  a  question  for 
you.  Gentlemen,  to  say,  whether  upon  the  evidence  which 
you  have  heard  you  are  satisfied  that  the  invention  was  or 
was  not  in  use  and  operation,  public  use  and  operation,  at 
the  time  the  letters  patent  were  granted  ?     It  is  obvious 
that  there  are  certain  limits  to  that  question  ;  the  bringing 
it  within  that  precise  description  which  I  have  just  given, 
must  depend  upon  the  particular  facts  that  are  brought 
before  a  Jury*    A  man  may  make  experiments  in  his  own 
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closet  for  the  purpose  of  improving  any  art  or  hiantifRc!* 
ture  in  public  use ;  if  he  makes  these  experiments  and 
never  communicates  them  to  the  world,  and  lays  them  by 
as  forgotten  things,  another  person,  who  has  made  the 
same  experiments,  or  has  gone  a  little  further,  or  is  satis- 
fied witn  the  experiments,  may  take  out  a  patent,  and 
protect  himself  in  the  privilege  of  the  sole  making  of  the 
article  for  fourteen  years ;  and  it  vrill  be  no  answer  to  him 
to  say  that  another  person  before  him  made  the  same  ex- 
periments, and  therefore  that  he  was  not  the  first  discoverer 
of  it — ^because  there  may  be  many  discoverers  starting  at 
the  same  time,  many  rivals  that  may  be  running  on  the 
same  road  at  the  same  time,  and  the  first  which  comes  to 
the  Crown  and  takes  out  a  patent,  it  not  being  generally 
known  to  the  public,  is  the  man  who  has  a  right  to  clothe 
himself  with  the  authority  of  the  patent,  and  enjoy  its 
benefits.  That  would  be  an  extreme  case  on  one  side ; 
but  if  the  evidence  that  is  brought  in  any  case,  when 
properly  considered,  classes  itself  under  the  description 
of  experiment  only,  and  unsuccessful  experiment,  that 
would  be  no  answer  to  the  validity  of  the  patent.  On  the 
other  hand,  the  use  of  an  article  may  be  so  general  as  to 
be  almost  universal.  In  a  case  like  that,  you  can  hardly 
suppose  that  anyone  would  incur  the  expense  and  trouble 
of  taking  out  a  patent  That  would  be  a  case  where  all 
mankind  would  say,  "  You  have  no  right  to  step  in  and 
take  that  which  is  in  almost  universal  use,  for  that  is,  in 
fact,  to  create  a  monopoly  to  yourself  in  this  article, 
without  either  giving  the  benefit  to  the  world  of  the  new 
discovery,  or  the  personal  right  to  the  value  of  the  patent, 
to  which  you  would  be  entitled  from  your  ingenuity,  and 
from  your  application."  Therefore,  it  must  be  between 
those  two  (if  I  may  so  call  it)  limits  that  cases  will  range 
themselves  in  evidence,  and  it  must  be  for  a  Jury  to  say, 
whether,  supposing  those  points  to  be  out  of  the  question, 
in  any  particular  case,  evidence  which  has  been  brought 
before  them  convinces  them  to  their  understandings  that 
the  subject  of  the  patent  was  in  public  use  and  operation 
at  that  time — at  the  time  when  the  patent  itself  was 
granted  by  the  Crown  ?  If  it  was  in  public  use  and 
operation,  then  the  patent  is  a  void  patent,  and  amounts 
to  a  monopoly;  if  it  was  not,  the  patent  stands  good. 
Now,  Gentlemen,  you  will  have  to  apply  your  under- 
standing to-day  to  the  evidence  in  this  case,  which  is  in 
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many  parts  contradictory,  in  order  to  see  whether  you 
bring  the  case  within  the  one  or  the  other  of  these  two 
descriptions,  and  whether  this  patent  is  or  not  a  new  in* 
vention.  On  the  part  of  the  plaintiffs  in  this  case 
(referring  as  I  do^  and  all  my  other  observations  have  been 
made  simply  on  this  part  of  the  case),  the  evidence  is,  as 
it  necessarily  must  be,  of  a  negative  character;  the 
assertion  of  the  plaintiff  Sievier  is^  "  at  the  time  I  took 
out  my  patent,  No.  3,  the  subject  of  the  patent  was  not 
generally  known,  it  was  a  new  invention  by  me,  and  was 
not  known  to  the  world."  You  cannot  prove  a  negative 
strictly — you  can  only  do  so  by  exhausting  the  affirmative 
instances  of  it,  by  calling  persons  who  have  never  heard 
of  it  or  seen  it,  and  the  more  those  persons  are  in  the  way 
of  hearing  of  it  or  seeing  it,  if  it  had  existed,  the  stronger 
is  that  exhausting  evidence,  if  I  may  so  call  it,  in  its 
effect  and  value  with  the  Jury.  From  tlie  nature  of  the 
case,  it  is  very  difficult  to  suppose  such  circumstances  as 
that  a  party  should  distinctly  and  affirmatively  prove  that 
it  was  a  new  invention,  that  it  was  not  known  and  prac- 
tised at  the  time  the  patent  was  obtained;  therefore  he 
calls  several  witnesses  to  prove  that  part  of  the  propo- 
sition, namely,  that  there  were  persons  who  had  been  in 
this  trade  for  several  years.  Mr.  Rodgers  tells  you,  there 
were  but  a  few  of  the  larger  manufacturers  of  this  article 
in  London,  and  that  previous  to  obtaining  this  patent, 
from  the  intercourse  he  had  had  with  the  trade,  he  thinks 
it  likely  if  there  had  been  such  an  article  in  the  market, 
it  would  have  been  offered  to  him  for  sale,  and  none  such 
was  offered ;  the  first  he  ever  saw  of  it,  I  think,  was  In 
1834 ;  he  became  acquainted  with  No.  3,  he  says,  in  1834, 
and  first  bought  it  in  August;  he  became  acquainted  with 
it  some  three  or  four  months  before.  Now,  Minton,  who 
is  the  agent  of  the  plaintiff,  states,  that  since  April  or 
May,  1833,  he  had  supplied  the  trade  with  it,  and  he  says, 
what  he  supplied  them  with  was,  the  alternate  web,  and 
he  saw  nothing  like  No.  3,  except  that  of  the  plaintiffs, 
until  October,  1834,  when  No.  4,  that  is  what  is  called  the 
imitation  by  the  defendants,  was  first  sent  out  to  the 
public.  Then  again,  Hickling  states  pretty  much  to  the 
same  effect;  he  became  acquainted  with  No.  3  in  1834, 
and  had  not  seen  or  heard  of  it  before  that:  Lindsey 
speaks  to  the  fact,  that  before  April,  1833,  he  never  saw 
anything  of  the  sort ;  and  he  gives  you  this  fact,  which 
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you  will  have  to  consider  and  contrast  with  the  evidence 
afterwards  c<illed,  that  he  had  lived  as  a  servant  of  the 
defendants  from  October,  1832,  to  April,  1833,  and  then 
he  went  from  the  defendants  to  the  plaintiffs ;  therefore 
he  gives  you  something  more  than  negative  evidence,  for 
he  says,  that  while  he  was  at  the  defendant's.  No.  3  was 
made  there.  He  undertakes  to  say  that;  therefore  you 
will  have  to  compare  that  evidence  with  the  evidence  of 
Walter  Hall,  and  the  other  witnesses,  upon  whom  so 
much  observation  was  made.  Lindsey  is  sure  that  was 
so,  because  there  was  only  one  loom  at  the  defendants 
which  could  make  it,  and  he  took  it  with  him  when  he 
went,  and  brought  it  away  when  he  left  the  defendants' 
employ.  That  is  the  negative  account,  which  is  a  primd 
fade  account,  and  sufficient  to  show  there  was  no  8uch 
article  till  the  affirmative  was  proved.  Now,  the  defend- 
ants, on  the  other  side,  have  undertaken  to  convince  you, 
that  at  the  time  when  the  patent  was  granted,  the  public 
were  in  possession  of  this — that  it  was  an  operation  known 
and  used;  they  undertook  to  show  you,  by  affirmative 
evidence,  that  it  was  actually  known  and  used,  and  that 
it  was  so  known  and  used  as  that  it  is  impossible  to  have 
any  doubt  upon  the  fact.  They  say,  and  show  you,  not 
only  that  various  persons  were  making  this  before  the 
time,  and  dealing  with  it  as  an  article  of  trade,  but  that 
the  defendants  themselves  say  they  had  actually  used  it  a 
year  before  very  nearly,  or  a  considerable  time  before  the 
date  of  these  letters  patent.  In  order  to  establish  this 
affirmative,  they  give  you  three  distinct  lines  of  evidence : 
first  of  all,  they  put  in  the  specification  of  a  former 
patent,  which  had  been  obtained  by  the  plaintiff  on  the 
1st  of  December,  1831,  and  they  say  that  this  specifica- 
tion, if  you  look  at  it,  is  in  efiiect  a  declaration  to  all  the 
world  of  this  so-called  new  discovery,  which  is  the  subject 
of  the  patent  of  January,  1833.  Undoubtedly,  if  yon 
could  show  under  the  hand  of  the  plaintiff,  or  anybody's 
hand,  that  the  secret  had  been  publicly  communicated  to 
the  world  which  was  intended  to  be  covered  by  the  sub- 
sequent patent,  there  is  an  end  of  that  patent;  if  the 
world  at  large  had  been  informed  by  this  specification  of 
the  colour,  fabric,  and  manufacture,  which  is  intended  to 
be  effected  by  the  subsequent  patent,  the  subsequent 
patent  must  fall  to  the  ground,  otherwise  a  man  would 
have  nothing  to  do  but  to  take  out  patent  after  patent 
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when  the  former  has  necirly  expired^  and  so  afterwards 
procure  to  himself  an  unlimited  privilege ;  therefore  the 
question  is,  does  it  or  not,  when  you  look  at  it,  carry  with 
it  the  discovery  or  invention,  as  it  is  contended  it  does,  of 
the  new  patent  ?  When  I  first  saw  it  I  was  considerably 
struck  by  the  observation  made  by  the  Counsel  at  the  bar 
for  the  defendants,  but  upon  looking  further  at  it,  I  was 
not  prepared  to  tell  you,  nor  would  it  be  proper  to  tell 
you,  because  it  is  a  matter  of  fact  for  your  consideration, 
that  this  does  embody  in  it  a  discovery  of  the  subsequent 
patent.  Reading  it  as  a  common  man,  I  should  rather 
think  it  applies  to  the  case  where  the  elastic  material  is 
combined  at  each  end,  and  bound  up  in  one  mass  or  strand 
with  non -elastic  materials,  and  not  where  they  each  act 
separately  and  independently  by  themselves.  If  you  by 
looking  at  this  can  nnd  out  the  other,  and  can  see  that  in 
this  the  other  is  contained,  there  is  an  end  of  the  second 
patent — if  not,  we  must  pass  it  by,  and  go  to  the  other 
evidence  in  the  case. 

The  other  evidence  in  the  case  is  of  two  sorts,  that  is*, 
the  other  evidence  is  that  which  applies  to  the  making  of 
this  fabric  by  other  persons  than  the  defendants,  and  then 
comes  a  body  of  evidence  to  show  that  it  was  actually 
made  by  the  defendants  so  far  back  as  June,  1832 — be- 
tween June  and  November,  1832.  If  either  of  those  is 
proved — that  is,  that  it  was  generally  known  and  prac- 
tised, and  not  merely  as  a  matter  of  experiment  and  trial 
kept  secret  by  the  party,  and  thrown  away  as  the  result 
of  that  which  was  of  no  use  to  the  public — the  patent  is 
gone ;  or  if  the  defendants  have  shown  that  they  practised 
it  and  produced  the  same  result  in  their  factory  before  the 
time  the  patent  was  obtained,  they  cannot  be  prevented 
by  the  subsequent  patent  from  going  on  with  that  which 
they  have  done.  But  that  is  a  mere  question  of  fact, 
which  you  are  to  judge  of ;  I  am  not  to  judge  of  it  at  all 
between  the  conflicting  evidence  which  has  been  brought 
forward  on  both  sides.  Having  now  endeavoured  as  far 
as  I  am  able  to  simplify  the  case  by  bringing  your  attention 
to  the  true  point,  I  shall  now  proceed  to  read  the  evidence 
to  you  as  far  as  you  wish  it,  and  you  will  then  make  up 
your  minds  upon  it.  You  best  know  whether  you  have 
that  recollection  of  it  to  make  it  necessary  or  not,  but  I 
shall  have  great  satisfaction  in  doing  it  if  you  wish  it  to 
be  done. 

VOL.  ir.  B   B 


370  carpmael's  reports 

The  Foreman  of  the  Jury  intimated  that  the  Jury  had 
a  full  recollection  of  the  evidence,  and  they  merely  wished 
to  have  their  attention  drawn  to  the  particular  points 
vt^hich  had  home  upon  his  Lordship's  mind. 

The  Lord  Chief  Justice, — Then,  Gentlemen,  I  certainly 
shall  not  take  up  your  time  unnecessarily  by  reading  the 
evidence,  but  I  will  briefly  conclude  what  I  have  to  say, 
by  calling  your  attention  as^ain  to  the  several  points  which 
you  have  to  determine.  You  must  say,  whether  the  de- 
fendants have  infringed  the  patent  at  all;  that,  I  suppose, 
there  is  no  doubt  about;  and  then  you  must  say,  whether 
there  is  a  sufficient  description  and  ascertainment  of  the 
nature  of  the  invention,  and  of  the  manner  in  which  it  is 
to  be  performed ;  that  is  the  question  as  to  whether  there 
is  a  specification  or  not.  Then  you  must  say,  was  it  an 
improvement  in  the  making  or  manufacturing  of  elastic 
goods  or  fabrics,  applicable  to  useful  purposes.  Then 
come  the  remaining  issues,  one  of  which  is,  was  the 
plaintiff  Sievier,  at  the  time  of  making  the  patent,  the 
true  and  first  inventor.  Then  comes  the  main  question 
of  all,  which  is,  whether  the  invention  and  discovery  at 
the  time  that  the  patent  was  granted,  was  a  new  invention 
as  to  the  public  use  and  exercise  thereof  in  England ; 
those  are  the  very  terms  upon  which  the  plea  of  the  de- 
fendants is  founded.  I  am  not  aware  that  by  going  more 
fully  into  it,  I  can  make  you  better  acquainted  with  the 
discovery  than  jou  must  be  already.  I  would  only 
observe,  that  it  must  not  be  such  a  practice  of  it  as  is 
only  referable  to  mere  experiments  for  the  purpose  of 
making  a  discovery,  or  something  secret,  or  conflned  to 
the  party  who  was  making  it  at  the  time,  but  that  it  must 
be,  in  order  to  set  aside  the  patent,  a  case  where  it  was  in 
public  use  and  operation  among  persons  in  that  trade,  and 
likely  to  know  it.  If  you  find  that  it  was  so,  you  will 
find  a  verdict  for  the  defendants ;  if  you  are  not  satisfied 
with  that,  and  think  the  case  made  by  the  defendants  is 
not  proved  to  your  understandings,  that  there  was  a 
public  use  and  exercise  of  the  invention  in  England,  why 
then  you  will  find  a  verdict  for  the  plaintiffs,  with  a 
shilling  damages.  The  question  is  as  to  the  right  to  the 
patent — no  damages  are  sought. 

Verdict  for  the  plaintiffs. 

His  Lordship  gave  Sir  F.  Pollock  leave  to  move  for  a 
nonsuit  on  the  question,  whether  the  specification  dis- 
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closed  any  new  manufacture^  which  would  support  the 
patent. 


CORNISH  &  SIEVIER  v.  KEENE  &  ANOTHER. 

In  the  Court  of  Common  Pleas,  before  Lord  Chief  Justice  Tindal,  Mr. 
Justice  Parkf  Mr,  Justice  Gaselee,  and  Mr.  Justice  Bosanquet. — 
Hilary  Term,  1836. 

Sir  F.  Pollock  moved,  on  behalf  of  the  defendants,  for 
a  nonsuit  on  the  point  reserved  at  the  trial, — that  the 
specification  was  not  sufficient,  and  did  not  describe  a 
manufacture  sufficient  to  support  a  patent;  and  for  a 
new  trial  on  several  grounds, — Ist.  That  the  verdict  was 
against  evidence ;  2dly.  That  his  Lordship  at  the  trial  mis- 
directed the  Jury ;  and,  3dly.  That  it  had  been  discovered, 
since  the  trial,  that  the  specification  of  a  patent  having 
a  previous  date  to  that  of  the  plaintiffs',  described  a 
manufacture  identical  with  that  claimed  by  the  plaintiffs. 

The  Lord  Chief  Justice. — There  ought  to  be  a  rule 
nisi  for  a  nonsuit  on  the  points  reserved,  and  for  a  new  trial 
on  the  question  of  whether  the  verdict  was  not  against 
evidence,  and  also  on  the  point  raised  by  the  new  evidence. 
I  should  prefer  that  the  rule  should  also  go  with  reference 
to  the  direction  given  by  me,  but  my  Learned  Brothers  think 
that  there  is  no  grounds  for  moving  upon  misdirections. 

Rule  nisi  granted. 


CORNISH  &  SIEVIER  v.  KEENE  &  ANOTHER. 

In  the  Court  of  Common  Pleas,  before  the  Lord  Chief  Justice  Tttidal, 
Mr.  Justice  Gaselee,  Mr.  Justice  f  aughan,  and  Mr.  Justice  Bosanquet, 
— Michaelmas  Term,  183G. 

The  Attorney-Generaly  with  Mr.  Serjeant  fVilde, 
Mr.  Serjeant  StephenSy  and  Mr.  Hindmarch^  showed 
cause  against  the  rule  obtained  in  this  case  last  term 
by  Sir  F.  Pollock^  and  they  contended,  first,  that  taking 
the  title  of  the  invention  given  in  the  patent,  together 
with  the  specification,  there  could  be  no  reasonable 
doubt  that  this  was  a  manufacture  within  the  Statute, 
and  that  the  Jury  were  correct  in  finding  that  the  patent 
was  for  a  new  manufacture.  The  circumstance  of  all  the 
warp  of  a  fabric  having  been  of  india-rubber  before  the 
date  of  the  patent,  and  other   fabrics  consisting  of  all 
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non-elastic  warp  threads  also  baring  been  made  largely 
before  tbe  date  of  the  patent,  would  not  prevent  a  person 
who  first  applied  covered  elastic  threads  combined  with 
non-elastic  in  the  same  warp,  so  that  the  covered  non-elastic 
part  of  the  warps  should  control  tbe  elastic  part  of  tbe 
warps,  from  having  a  valid  patent  for  such  manufacture. 
The  Learned  Gentlemen  contended  that  the  specification 
was  perfectly  clear,  and  workmen  had  bad  no  diflSculty  in 
producing  the  manufacture  from  that  document,  without 
other  aid.  They  further  contended,  that  the  objection 
raised  to  the  specification  could  not  now  be  made.  The 
fifth  issue  only  raised  the  question  of  whether  a  specifi- 
cation had  been  enrolled,  not  whether  a  sufficient  specifi- 
cation had  been  enrolled.  With  respect  to  the  evidence, 
that  was  a  question  wholly  for  the  Jury ;  and  there  was 
no  clear  proof  of  any  use  before  the  date  of  the  patent, 
beyond  what  resolved  itself  into  experiment  and  aban- 
doned experiment.  In  regard  to  Desgrand*s  specifica- 
tion,* the  publication  of  that  document  after  the  granting 

•  The  specification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  James  Vincent 
Desgrand,  do  hereby  declare  that  the  said  invention  of  a  certain  method 
of  weaving  elastic  fabrics,  consists  in  the  weaving  of  such  fabrics  in  any 
suitable  looms  of  ordinary  constniction,  with  bare  or  uncovered  strinn 
or  cords  of  caoutchouc  or  india-rubber,  interwoven,  if  necessary,  wim 
any  of  the  kinds  of  spun  threads  or  yams  which  are  commonly  used  in 
woavin?,  whether  composed  of  silk,  cutton,  flax,  wool,  or  other  fibrous 
materials  ;  the  said  bare  strings  or  cords  of  caoutchouc  or  india-rubber 
bring  in  all  cases  used  in  the  said  method  of  weaving  elastic  fabric^ 
without  applying  any  prcWous  covering  of  silk  or  other  thread  around 
such  strings  or  cords. 

"  The  said  bare  strings  or  cords  of  caoutchouc  or  india-rubber  being 
in  some  cases  used  to  form  the  warp  of  the  elastic  fabric,  spun  threads 
or  yarns  of  any  suitable  fibrous  materials  being  used  for  the  weft,  or  as 
part  of  the  weft ;  or  in  other  cases  the  said  bare  strings  or  cords  of 
caoutchouc  or  india-rubber  being  used  for  or  as  part  of  the  weft,  the 
warp  being  composed  of  spun  threads  or  yarns.  Or  in  other  cases  such 
cords  or  strings  of  caoutchouc  or  india-rubber  being  used  both  for  the 
warp  or  as  part  thereof,  and  also  for  the  weft,  or  as  part  thereof.  And 
the  said  weaving  of  bare  or  uncovered  strings  or  cords  of  caoutchouc, 
either  with  or  without  combination  with  spun  yams  or  threads  of  any  of 
the  kinds  usually  woven  in  looms,  may  be  performed  in  looms  of  the 
ordinary  construction  by  the  ordinary  manipulations  of  weaving  other 
fabrics,  those  manipulations  being  conducted  with  the  aid  of  certain 

Srecautions  which  I  will  hereinafter  point  out.     The  elastic  fabric  pro- 
need  by  the  said  method  of  weaving  bare  or  uncovered  cords  or  strings 
of  caoutchouc  or  india-rubber  will  possess  more  or  less  ehisticity  in  one 
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of  the  plaintiffs'  patent,  could  not  injure  the  validity  of 
the  grant  any  more  than  if  the  same  description  had 

or  both  directions,  according  to  the  quantity  and  arrangement  of  the 
uncovered  caoutchouc  ntrings  or  cords  that  are  interwoven  into  the  said 
elastic  fabrics ;  the  aforesaid  caoutchouc  cords  or  strings  are  formed  in 
the  same  manner  as  heretofore  practised  for  producing  such  cords  or 
strings,  viz.,  by  cutting  caoutchouc  or  india-rubber  into  thin  strips,  and 
stretching  them  out  in  length  and  winding  them  upon  bobbins  or  reels, 
where  they  are  left  for  a  sufficient  time  until  they  have  entirely  or  in 
great  part  lost  their  natural  elasticity. 

"And  as  before  stated,  they  may  then  be  wdven  according  to  the 
aforesaid  method,  either  alone  to  produce  an  entirely  elastic  fabric,  or 
they  may  be  combined  in  several  ways  with  spun  threads  or  yams,  of 
other  kinds  of  materials  to  produce  partly  elastic  fabrics.  By  way  of 
example  I  will  state  some  of  the  kinds  of  elastic  fabrics  which  may  be 
woven  according  to  the  said  method. 

'*  For  instance,  I  sometimes  form  the  warp  entirely  of  bare  cords  or 
strings  of  caoutchouc,  or  else  it  may  be  partly  of  such  cords  or  strings 
and  partly  of  spun  yams  or  threads  of  suitable  material,  and  I  introduce 
that  warp  into  a  loom  of  an  ordinary  construction,  which  is  hamessed 
suitably  for  the  texture  of  the  fabric  that  I  intend  to  weave ;  and  I 
work  the  loom  so  as  to  cause  the  warp  to  be  opened  and  separated  by 
the  harness  in  a  proper  order  for  all  the  bare  cords  or  strings  of 
caoutchouc  in  the  warp,  as  well  as  the  spun  yarns  or  threads  that  may 
form  a  part  of  the  warp,  to  be  more  or  less  covered  and  concealed  by 
the  threads  of  the  wett ;  the  latter  being,  in  this  case,  composed  of 
■pun  yams,  or  threads  of  cotton,  silk,  worsted,  or  other  like  fibrous 
material.  When  the  warp  consists,  as  aforesaid,  of  strings  or  cords  of 
bare  caoutchouc  with  spun  yams  of  some  other  material  intermingled, 
the  spun  threads  or  yams  of  such  material  are  wound  on  a  separate 
yam-beam  from  the  beam  whereon  the  cords  or  strings  of  caoutchouc 
are  wound,  and  all  the  yarns,  cords,  or  strings  that  are  to  form  the  warp, 
are  brought  from-  their  several  beams  through  the  eyes  of  the  proper 
heddles,  with  suitable  arrangement  to  produce  the  kind  of  fabric 
desired,  whether  the  same  be  dimity,  or  satin,  or  twilled  stuff,  or  other 
of  the  fabrics  woven  usually  in  looms  of  known  constmction.  Another 
kind  of  elastic  fabric  may  be  woven  by  the  said  method,  by  forming  a 
portion  of  the  warp  of  spun  threads  or  yarns  of  cotton  or  silk,  or  other 
like  filamentous  material,  wound  on  one  or  more  yarn-beams,  and 
another  portion  of  the  warp  of  cords  or  strings  of  bare  caoutchouc 
wound  on  another  beam.  The  said  strings  or  cords  of  caoutchouc  and 
spun  yams  or  threads  being  properly  intermingled  and  brought  together 
into  one  warp  in  the  loom,  and  the  loom  being  so  hamessed  and  worked 
that  in  the  woven  fabric  the  caoutchouc  cords  or  strings  will  be  enclosed 
between  two  complete  webs  or  woven  fabrics,  one  above  them  and  one 
below  them,  the  shuttle  being  thrown  sometimes  above  and  sometimes 
below  the  caoutchouc  cords  or  strings  ;  and  the  order  of  the  opening  of 
the  warp  is  such,  that  the  spun  threads  of  cotton,  or  silk,  or  other  like 
material  in  the  warp,  or  certain  of  the  same,  pass  in  and  out  from  the 
upper  web  to  the  lower,  that  is,  the  same  warp-thread  will  be  found  in 
the  woven  fabric  to  pass  over  one  of  the  wcfl-threads  of  the  upper  web, 
then  down  between  the  bare  cords  or  strings  of  caoutchouc  of  the  warp, 
and  under  a  wcfl  thread  of  the  lower  web,  and  then  up  again,  and  so 
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appeared  in  a  public  journal.  Even  had  Mr.  Desgrand 
claimed  it  as  part  of  his  invention^  the  description  coming 

on.  'Die  bare  cords  or  strings  of  caoutchouc  are  thus  separated  one 
from  the  other  in  the  woven  fabric,  by  the  cotton  or  other  kind  of  spun 
warp-threads  interposed  between  them ;  and  the  upper  and  lower  web 
arc  united,  so  that  the  woven  fabric  produced  will  be  a  double  tissue, 
with  strings  or  cords  of  bare  caoutchouc  included  between  the  two 
tissues,  and  running  in  the  direction  of  the  warp ;  these  two  tissues 
being  sufficiently  united  and  tied  together  by  the  weft-threads  to  unite 
them  as  one,  without  confining  the  strings  or  cords  of  caoutchouc. 

"  Another  kind  of  elastic  fabric  may  be  woven  according  to  the  said 
method  by  arranging  in  the  loom  one  or  more  warps  formed  of  cotton, 
silk,  or  other  like  spun  yarns,  and  either  using  bare  cords  or  strings  of 
caoutchouc  to  form  the  entire  weft,  or  else  bv  using  two  or  more 
shuttles,  one  containing  bare  cords  or  strings  ot  caoutchouc,  and  the 
others  containing  cotton,  or  silk,  or  wool,  or  other  like  kinds  of  spun 
yarns.  The  loom  being  harnessed  and  worked  in  a  proper  manner  to 
cause  the  threads  of  the  warp  to  cover  entirely  the  caoutchouc  cords  or 
strings  of  the  weft.  I  sometimes  use  bare  cords  or  strings  of  caout- 
chouc, both  to  form  the  warp  and  the  wef),  without  any  admixture  of  any 
spun  yams  of  cotton,  silk,  or  other  material.  The  fabric  woven  by  this 
method  will  be  very  elastic  in  every  direction,  and  may,  afler  being 
woven,  be  rendered  waterproof,  as  will  be  hereinafter  described.  By 
weaving  with  a  double  warp  (in  the  way  before  mentioned  as  being 
used  to  produce  a  double  stuff  with  cords  or  strings  of  bare  caoutchouc 
enclosed  within  it),  but  without  uniting  the  two  webs,  as  there  de* 
scribed,  by  nil  or  some  of  tlie  spun  warp-threads  of  each  web,  passing 
in  and  out  between  the  weft-threads  of  the  other ;  and  by  harnessing 
the  loom  in  the  way  usually  practised  for  weaving  tubular  webs  for 
bolting  cloths  or  sacks  without  seams,  I  can  produce  elastic  pipes  or 
tubular  webs  without  seams ;  and  if  they  be  woven  entirely  of  bare 
cords  or  strings  of  caoutchouc,  they  may  be  rendered  waterproof,  by 
the  means  hereinafter  described.  That  is  to  say,  in  order  to  render 
waterproof  the  elastic  fabrics  woven  by  the  said  method  with  bare  cords 
or  strings  of  caoutchouc,  without  tlie  admixture  of  any  spun  yams  of 
cotton,  silk,  or  other  material,  I  dip  them  in  boiling  water,  or  sprinkle 
boiling  water  over  them,  and  then  I  subject  them  to  strong  pressure. 
The  effect  of  this  process  is  to  cause  the  several  bare  caoutchouc  strings 
or  cords  of  which  the  woven  fabric  is  composed,  to  agglutinate  together, 
and  thus  to  make  it  very  impenetrable  to  water.  Note. — Tlie  cords  or 
strings  of  bare  caoutchouc  being  strained,  as  aforesaid,  to  their  utmost 
tension  before  being  used  in  the  loom  for  the  said  method  of  weaving 
elastic  fabrics  so  as  to  have  lost  in  great  part  their  natural  elasticity,  the 
fabric  woven  in  the  loom  will  possess  but  little  of  the  intended  elasticity 
immediately  on  quitting  the  loom ;  but  it  is  afterwards  rendered  again 
elastic  by  tne  application  of  heat,  that  is  to  say,  by  ironing  the  said 
fabric  with  a  heated  iron,  or  passing  it  around  or  between  heated 
cylinders.  Tlie  heat  thus  applied  causes  the  caoutchouc  strings  or  cords 
to  shorten.  Hence,  if  they  form  the  warp,  the  stuff  will  lose  in  length 
by  such  application  of  heat ;  if  they  form  the  wefY,  the  stuff  will  lose 
in  breadth  ;  or,  if  they  fonn  part,  or  the  whole,  of  both  warp  and  weft, 
then  the  stuff  will  contract  in  both  length  and  breadth.  The  amount  of 
contraction  of  the  stuff,  in  any  of  the  kinds  of  weaving  above  described. 
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out  after  the  date  of  the  plaintiffs'  patent,  would  not  have 
invalidated  the  second  grant;  it  would  have  been  neces- 

should  be  ascertained  at  first  by  trial,  before  commencing  to  weave  a 
large  quantity  of  goods,  and  then  according  to  the  result  observedj  an 
allowance  should  be  made  in  setting  up  the  loom  for  the  particular  kind 
of  stuff,  and  the  particular  kind  and  fineness  of  caoutchouc  cord  or 
string  used  therein ;  that  is,  if  the  caoutchouc  cords  or  strings  are  in 
the  warp  and  not  in  the  weft,  the  beat  up  of  the  lay  should  be  regulated 
so  as  to  beat  up  the  threads  of  the  weft  more  or  less  close  together, 
according  to  the  contraction  that  will  take  place  in  the  caoutchouc  cords 
or  strings  of  the  warp ;  and  vice  versa,  if  the  caoutchouc  cords  or 
strings  are  in  the  weft  only,  then  the  threads  of  the  warp  should  be  laid 
more  or  less  close  together  in  the  loom,  according  to  the  degree  of  con- 
traction that  will  take  place  in  the  caoutchouc  cords  or  strings  of  the 
weft.  It  is  obvious  that  no  precise  directions  can  be  given  on  this  head, 
but  the  fact  being  pointed  out,  it  must  be  in  the  discretion  of  the  weaver 
to  set  up  and  work  his  loom  according  to  the  quality  of  the  bare  caout- 
chouc cords  or  strings  that  he  uses,  and  the  peculiar  arrangement  that 
they  may  be  intended  to  have  in  the  stuff  that  he  is  going  to  weave. 
Note. — I  have  sometimes  found  it  advisable,  in  order  to  give  the  caout- 
chouc cords  or  strings  an  equal  degree  of  tension  in  the  loom,  instead 
of  winding  them  on  a  yam-beam,  to  wind  each  separately  on  a  bobbin, 
all  the  bobbins  being  loaded  with  equal  weights,  that  they  may  draw  off 
with  an  equal  tension  in  the  weaving.  Also  to  prevent  the  puckering, 
or  rucks,  or  inequalities  which  might  arise  in  the  stuff,  notwithstanding 
the  precautions  taken  to  strain  the  bare  cords  or  strings  of  caoutchouc 
equally,  I  sometimes  introduce  at  each  selvage  a  cord  or  string  of 
caoutchouc  or  india-rubber  thicker  than  those  contained  in  the  stuff; 
and  sometimes  a  wire  (which  I  have  found  better),  which  wire  is  with- 
drawn as  the  work  advances,  but  serves  during  the  weaving  to  prevent 
the  india-rubber  cords  or  strings  from  being  pressed  more  at  one  shoot 
of  the  weft  than  at  another.  And,  note. — To  cause  the  bare  cords  or 
strings  of  caoutchouc  to  pass  smoothly  and  freely  through  the  dents  or 
splits  of  Qie  reed,  without  getting  shagged  or  roughened,  which  they  are 
apt  to  do  if  no  precaution  be  taken  to  prevent  it,  I  apply  to  them  in  the 
loom  when  the  warp  is  formed  thereof,  hogs'  lard,  or  other  like  greasy 
material. 

**  It  will  be  seen  by  the  foregoing  description,  that  the  method  of 
weaving  elastic  fabrics,  described  therein,  is  applicable  to  the  weaving 
of  elastic  fabrics  of  any  texture,  usually  woven  in  looms  of  the  ordinary 
and  known  constructions  ;  and  it  is  obvious,  tliat  various  patterns  may 
be  produced  by  varying  the  colours  and  an-angement  of  the  spun  yarns 
of  cotton,  silk,  or  other  material  used  in  weaving  various  fabrics. 

"  And  the  bare  cords  or  strings  of  caoutchouc  that  form  the  warp  or 
weft,  or  both,  or  a  part  of  either,  in  the  elastic  fabrics  woven  in  such 
looms,  may  be  combined  with  yams  or  threads  of  any  other  materials, 
with  which  the  quality  and  degree  of  fineness  obtainable  in  the  bare 
cords  or  strings  of  caoutchouc  may  render  them  fit  to  be  mingled  and 
worked.  On  the  character  and  extent  of  these  combinations  no  precise 
directions  can,  from  the  nature  of  the  subject,  be  given,  but  they  must 
be  left  to  the  discretion  of  the  weaver. 

*'  And  whereas  cords  or  strings  of  caoutchouc  have  been  heretofore 
used  in  various  ways  for  composing  clastic  articles,  as  for  instance,  by 
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sary  Uj  show  that  Deserasd's  patent  had  beeo  grauted  for 
that  inrentioD,  and  that  he  had  cot  improperly  put  the 
plaintiffs'  in  rent  ion  into  his  specification. 

Sir  F.  Po/iockj  with  Mr.  Cresstttlk  Mr.  Knomlei^  and 
Mr.  Corrif,  in  support  of  the  defendants'  rule,  u^ed  that 
it  was  for  the  plaintiffs  to  show  clearly  that  the  invention 
was  new.  It  was  proved  at  the  trial  that  india-rubber 
bad  been  introduced  before  into  various  fabrics,  and 
uncovered  elastic  threads,  combined  with  non-elastic 
threads  in  the  same  warp,  had  been  largely  used  in 
making  elastic  fabrics ;  and  the  plaintiffs'  witnesses  had 
shown  several  such  fabrics.  Could  a  patent^  then,  be 
held  for  combining  covered  elastic  threads  with  non- 
elastic  threads  in  the  same  warp,  even  supposing  that 
alteration  in  the  manufacture  was  new,  which  was  not  the 
case,  as  was  proved  by  several  witnesses  called  by  the 
defendants;  and  such  previous  working  was  not  simply 
experimental,  but  making  and  selling  the  articles.  The 
combination   of  two  old   things   was   not  patentable, — 

introducing  such  caoutchouc  cords  or  strings  in  the  said  articles  to  act 
as  springs,  the  same  being  contained  in  pipes  or  cases  of  leather,  linen, 
or  cotton,  or  other  similar  material,  in  the  manner  described  in  the 
specification  of  a  patent  granted  to  Thomas  Hancock,  on  or  about  the 
29th  of  April,  1820. 

'*  And  whereas  such  caoutchouc  cords  or  strings  covered  by  platting, 
winding,  or  otherwise  with  cotton,  or  silk,  or  other  like  filamentous 
material,  have,  or  may  have,  been  combined  by  laying  them  together, 
or  platting,  or  interlacing,  or  netting  them  together,  to  form  cables, 
ropes,  lines,  bags,  and  other  like  fabrics  or  articles,  as  described  in  the 
specification  of  a  patent  granted  to  Robert  William  Sievier,  on  or  about 
tiie  1st  day  of  December,  1831. 

*'  And  whereas  also,  such  caoutchouc  cords  or  strines  so  covered  with 
cotton,  or  silk,  or  other  like  material,  have,  or  may  have,  been  woven 
in  combination  with  cotton,  or  flax,  or  other  similar  yarns,  to  produce  a 
fabric  partially  elastic  ;  but  bare  cords  or  strings  of  caoutchouc  have 
not  been  heretofore  used  in  the  warp  or  wef^  of  a  fabric  woven  in  looms 
of  any  ordinary  construction,  and  with  the  usual  modes  of  harnessing 
such  looms. 

"  Now  I  do  hereby  declare  that  I  do  not  claim  the  use  of  cords  or 
strings  of  caoutchouc  when  the  same  are  so  covered  with  silk,  or  cotton, 
or  other  like  material,  wound,  platted,  or  otherwise  laid  around  them  , 
or  when  the  same  are  used  merely  as  springs,  or  in  any  other  way  than 
that  I  have  described  hereinbefore.  1  claim  only  the  method,  which  1 
have  described,  of  weaving  elastic  fabrics  with  uncovered  or  bare  cords 
or  strings  of  caoutchouc  or  india-rubber,  in  looms  of  any  of  the  ordinary 
constructions;  the  said  bare  cords  or  strings  of  caoutchouc  forming 
cither  the  entire  or  any  portion  of  the  warp  or  of  the  weft,  or  of  both 
the  warp  and  the  weft  of  such  elastic  fabrics. — In  witness  whereof,  &c. 

<•  Enrolled  May  1.3,  1833."  •*  James  Vincent  Desqrand. 
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Sanders  v.  piston.*  The  Learned  Gentlemen  called  at- 
tention to  the  evidence,  and  urged  that  the  verdict  ought 
not  to  stand,  and  that  the  publication  of  Desgrand'd 
specification  must  be  taken  as  of  the  date  of  the  patent, 
and  not  of  the  enrolment. 

77ie  Lord  Chief  Justice. — The  discussion  on  this  case 
arises  on  a  motion  to  the  Court  to  set  aside  the  verdict 
obtained  by  the  plaintiffs,  as  assignees  of  the  original 
patentee,  in  an  action  for  the  infringement  of  a  patent, 
and  to  grant  a  new  trial  upon  three  grounds ; — first.  That 
in  point  of  law  the  invention  for  which  the  patent  was 
taken  out  was  not  the  subject-matter  of  a  patent; 
secondly.  That  the  verdict  was  against  the  evidence  given 
at  the  trial ;  and,  thirdly.  Upon  facts  disclosed  in  an  aflS- 
davit.  The  patent  in  question,  which  bore  date  the  17th 
of  January,  1833,  was  "  for  an  improvement  or  improve- 
ments in  the  making  or  manufacturing  of  elastic  goods  or 
fabrics,  applicable  to  various  useful  purposes/'  and  the 
patentee  in  his  specification,  which  was  enrolled  in  July, 
1833,  described  his  invention  in  general  terms,  to  be  de- 
signed for  the  production  of  an  elastic  web  cloth,  or  other 
manufactured  fabric,  for  bandages,  and  for  such  articles 
of  dress  as  the  same  might  be  applicable  to,  and  then 
described  more  particularly  the  three  distinct  objects 
which  the  patentee  proposed.  At  the  trial  of  the  cause, 
it  was  admitted  on  the  part  of  the  defendants,  that  the 
principal  ground  on  which  the  patent  was  sought  to  be 
impeached,  was  with  reference  to  the  third  object  de- 
scribed in  the  specification,  and  the  whole  of  the  evidence 
produced  by  the  defendants,  and  the  main  part  of  the 
argument  before  us,  applies  itself  to  that  object  alone. 
The  third  object  proposed  by  the  patentee  was,  to  produce 
cloth  from  cotton,  flax,  or  other  suitable  material  not 
capable  of  felting,  in  which  shall  be  interwoven  elastic 
cords  or  strands  of  india-rubber,  coated  or  wound  round 
with  filamentous  material.  The  patentee  afterwards  de- 
scribes the  mode  of  effecting  the  third  object  to  be,  by 
introducing  into  the  fabric  threads  or  strands  of  india- 
rubber,  which  have  been  previouslycovered  by  winding 
filaments  tightly  round  them  through  the  agency  of  an 
ordinary  covering  machine,  or  otherwise,  these  strands  of 
india-rubber  being  applied  as  warp  or  weft,  or  as  both, 
according  to  the  direction  of  the  elasticity  required  ;  that, 

•  Vol.  i.,  p.  510. 


br  tfc^s  c<.c:biE.ir.z  li^  stnr.  i?  -::  ItiiLi-nbber  with  vams 
of  cotter-  Car.  ir  o<h.^r  rc^.-e-iitlr  miterliL  ihe  patentee 
was  er.ibled  to  i>rx:-:e  i  c'.::r.  -yr.ich  »ho*-ld  afford  anv 
degree  cf  eiaitic  pr***-re.  icco:c:::z  :3  the  proportions 
of  tbc  flistic  ar.1  r':r,-*.i*t:c  niiterLiL  The  patentee 
added,  that  the  strand*  cf  ir-cLa-mbber  were,  in  the  first 
inttance.  stretched  to  t'r.eir  -tsio^t  ter.*:on.  and  rendered 
iton^laAtic,  a«  described  in  a  former  spec  ideation  to 
another  pr^ter^t.  and  beLc?  in  that  state  introduced  in  the 
fabric,  they  iccuire  their  el^ticitv  by  the  application  of 
beat  after  tLe  fabric  is  mace.  Noti-,  the  fir»t  objection 
made  to  the  patent  so  described  is,  tb:Lt  the  invention  is 
not  the  subject -matter  of  a  pater.t ;  that  it  is  neither  a 
new  manufacture,  nor  an  improrement  of  any  old  manu- 
facture, but  h  merely  the  application  of  a  known  material 
in  a  known  mariner,  to  a  purpose  known  before.  The 
question,  therefore,  as  to  this  point  is,  does  it  come  under 
the  description  of  "  any  manner  of  new  manufacture  ?  " 
which  are  the  terms  employed  in  the  Statute  of  James. 
That  it  is  a  manufacture  can  admit  of  no  doubt ;  it  is  a 
Tendible  article,  produced  by  the  art  and  hand  of  man, 
and  of  all  the  instances  that  would  occur  to  the  mind 
when  inquiring  into  the  meaning  of  the  terms  employed 
in  the  .Statute,  perhaps  the  verj-  readiest  would  be  that  of 
some  fabric  or  texture  of  cloth.  Whether  it  is  new  or 
not,  or  whether  it  is  an  improvement  of  an  old  manufac- 
ture, was  one  of  the  que&tions  for  the  Jury  upon  the 
evidence  before  them  ;  but  that  it  came  within  the  de- 
scription of  a  manufacture,  and  so  far  is  an  invention 
which  may  be  protected  by  a  patent,  we  feel  no  doubt 
whatever.  The  materials  indeed  are  old,  and  have  been 
used  before ;  but  the  combination  is  alleged  to  be,  and  if 
the  Jury  are  right  in  their  finding  is,  new  ;  and  the  result 
or  production  is  equally  so.  The  use  of  elastic  threads  or 
strands  of  india-rubber,  previously  covered  by  filaments 
wound  round  them,  was  known  before ;  the  use  of  yarns 
of  cotton,  or  other  non-elastic  material,  was  also  known 
before;  but  the  placing  them  alternately  side  by  side 
together  as  a  warp,  -and  combining  them  by  the  means  of 
a  weft  when  in  extreme  tension,  and  deprived  of  their 
elasticity,  appears  to  be  new ;  and  the  result,  viz.,  a  cloth 
in  which  the  non-elastic  threads  form  a  limit,  up  to  which 
the  elastic  threads  may  be  stretched,  but  beyond  which 
they  cannot,  and  therefore  cannot  easily  be  broken,  a(>- 
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pears  a  production  altogether  new.  It  is  a  manufacture 
at  once  ingenious  and  simple.  It  is  a  web  combining  the 
two  qualities  of  great  elasticity  and  a  limit  thereto. 

The  second  objection  to  the  verdict  is,  that  it  is  against 
the  evidence.  The  only  issue  to  which  this  objection  has 
applied  itself  in  the  course  of  the  argument^  is  the  issue, 
whether  the  invention  was  new  as  to  the  public  use 
thereof  in  England.  Now,  the  evidence  at  the  trial  which 
applied  itself  to  this  question,  consisted  of  two  perfectly 
distinct  heads  or  classes;  the  documentary  evidence  of 
former  patents  and  specifications,  and  the  parole  testi- 
mony of  the  witnesses.  It  was  urged  that  the  present 
invention  was,  in  the  whole,  or  a  material  part  of  it, 
already  known  to  the  public,  by  the  specification  to  the 
patent  obtained  by  Hancock,  which  was  enrolled  in 
August,  1820,  and  the  specification  to  the  former  patent 
enrolled  by  Sievier,  in  June,  1832.  As  to  Hancock's 
patent,  it  is  manifest  that,  if  it  applied  at  all  to  the 
invention  for  which  the  patent  now  under  discussion  was 
taken  out,  it  applied  only  to  the  first  object  stated  in  the 
specification,  all  contention  as  to  which  object  was  given 
up  at  the  trial.  But  the  description  in  Hancock's  patent 
shows  a  material  distinction  between  his  discovery  and 
that  of  Sievier.  Hancock's  patent  was  taken  out  for  a 
discovery  "  of  the  application  of  a  certain  material  to 
certain  articles  of  dress,  by  means  of  which  the  same 
may  be  rendered  more  elastic,"  and  the  mode  by  which 
this  was  eflfected  is  described  in  the  specification,  to  be 
that  ^^  of  applying  strips  of  india-rubber  into  cases  or 
pipes  formed  in  the  article  after  it  was  complete."  The 
first  object  of  Sievier's  patent  is  that  of  introducing  the 
cords  or  strands  of  india-rubber  between  the  loops  or 
stitches  of  the  fabric,  so  as  to  form  a  constituent  part  of 
the  fabric  itself;  and  as  to  the  former  patent  of  Sievier, 
it  was  a  patent  taken  out  for  the  making  of  cables,  ropes, 
whale  fishing  and  other  lines,  lathe  and  rigging,  bands, 
bags,  and  purses,  of  filaments  or  threads  of  india-rubber, 
covered  with  cotton  or  other  materials;  the  bands  and 
bags  were  to  be  knitted,  not  woven,  and  there  was  no 
attempt  to  mix  with  them  any  non -elastic  material  to 
strengthen  them,  or  to  form  a  limit  to  their  elasticity,  or 
for  any  other  purpose.  These  patents,  therefore,  do  not 
by  any  means,  as  it  appears  to  us,  impeach  the  novelty  of 
the  present  invention.     As  to  the  evidence  of  the  various 
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witnesses  brought  forward  on  each  side  at  the  trial,  it 
must  be  admitted  that  there  was  evidence  on  both  sides. 
The  question  raised  for  the  Jury  was  this :  whether  the 
various  instances  brought  forward  by  the  defendants 
amounted  to  proof,  that  before  or  at  the  time  of  taking 
out  the  patent,  the  manufacture  was  in  public  use  in 
England ;  or  whether  it  fell  short  of  that  point,  and 
proved  only  that  experiments  had  been  made  in  various 
quarters,  and  had  been  afterwards  abandoned?  This 
question  is,  from  its  nature,  one  of  considerable  delicacy ; 
a  slight  alteration  in  the  effect  of  the  evidence  will  estab- 
lish either  the  one  proposition  or  the  other,  and  the  only 
proper  mode  of  deciding  it  is  by  leaving  it  to  the  Jury. 
On  the  present  occasion  they  heard  the  evidence  patiently, 
and  appeared  to  apply  it  with  intelligence,  and  we  can  see 
no  reason  to  be  dissatisfied  with  the  conclusion  at  which 
they  arrived. 

With  respect  to  the  third  ground  upon  which  the  rule 
to  show  cause  was  obtained  in  this  case,  viz.,  that  since 
the  trial  the  defendants  have  discovered  a  patent  taken  out 
by  one  Desgrand,  the  patent  being  sealed  in  November, 
1832, — without  entering  into  the  question,  whether  the 
invention  for  which  the  patent  in  dispute  was  taken  out, 
was  or  was  not  described  in  the  specification  of  Desgrand, 
we  think  it  sufiicient  to  observe,  that  this  specification 
was  not  enrolled  till  May,  1833,  whereas  the  article  made 
under  the  plaintifis'  patent  was  publicly  made  and  sold  on 
the  London  market,  to  a  very  large  extent,  in  March  and 
April  of  the  same  year ;  and  although  the  specification  of 
Sievier's  patent  was  not  enrolled  till  July,  1833,  we  think 
the  mere  fact  of  the  enrolment  of  Desgrand's  specification 
after  the  plaintifi**s  patent  was  sealed,  and  his  discovery 
known  upon  the  market,  does  not  of  itself  alone  afford 
any  proof  whatever  of  the  want  of  novelty  in  the  manu- 
facture made  under  the  plaintiff's  patent  We  therefore 
think  there  is  no  ground  for  disturbing  the  verdict,  and 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 
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ABBOTT  V.  WILLIAMS  AND  OTHERS. 

In  the  Court  of  Chancery,  before  the  Vice- Chancellor  (Sir  L. 

ShadweU),— April  4,  1837. 

This  was  an  application  ex  parte  made  by  Mr,  Knight 
to  his  Honour  the  Vice-Chancellor,  to  restrain  the  defend- 
ants, Stanbridge,  Marshall,  and  Williams,  from  using  the 
mode  described  in  the  specification  of  a  patent  granted 
to  the  defendant,  Williams,  on  the  23d  of  May,  1829,  for 
**  Improvements  in  the  making  or  manufacturing  of  felt, 
or  a  substance  in  the  nature  thereof,  applicable  to  covering 
the   bottoms   of  vessels,  and  other   purposes,"*   which 

*  The  specification  was  as  follows : — 

"To  all  to  whom  these  presents  shall  come,  &c. — Now  know  ye 
that  in  compliance  with  the  said  proviso,  I,  the  said  Thomas  Robinson 
Williams,  do  hereby  declare  that  the  nature  of  my  said  invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  is  described  and 
ascertained  as  follows  (reference  being  had  to  the  accompanying 
drawing,  that  is  to  say) : — I  pass  the  hair,  wool,  cotton,  hemp,  flax, 
or  other  fibrous  substances,  to  be  converted  into  felt,  between  two  wire 
webs  immersed  in  a  composition  of  melted  tar,  pitch,  or  such  other 
material  as  I  propose  to  make  use  of,  with  reference  to  the  nature  of 
the  proposed  manufacture.  This  is  subjected  to  pressure  under  rollers, 
and  a  substance  is  thus  produced  of  such  width  and  length  as  may  be 
desired.  The  machine  I  have  used  for  this  purpose,  1  have  described  as 
follows  :— 

"  Fig.  1,  represents  a  section  of  the  machine,  and  a,  b,  represents  an 
endless  web  of  woven  wire  extended  upon  and  passing  around  the  two 
rollers  or  drums,  c,  d.  Upon  this  endless  web  is  received  the  different 
materials  of  which  1  make  the  felt,  or  a  substance  in  the  nature  thereof, 
lliese  materials,  whether  hair,  wool,  cotton,  hemp,  flax,  or  other  fibrous 
materials,  are  prepared  by  a  carding-engine,  blowing  machine,  devil, 
or  any  other  means  of  disposing  them  evenly  upon  the  web.  e,  f, 
represents  another  endless  web  of  woven  wire  extended  upon  and 
passing  around  the  two  drums,  g,  h. 

"  Webs  of  any  other  material  than  wire  sufficiently  open  would 
answer  the  purpose,  but  1  consider  the  woven  wire  web  preferable  on 
account  of  its  greater  durability  and  firmness. 

''  I,  J,  renresents  a  cistern  or  box  which  contains  the  mixture  in  which 
the  materials  are  to  be  immersed.  This  cistern  or  box  is  heated,  when 
required,  either  by  a  steam-pipe  passing  through  and  coiled  within  it, 
or  by  a  fire  immediately  applied  underneath,  as  may  be  found  most 
convenient. 

*'  K,  L,  are  two  metallic  rollers  mounted  in  bearings  at  each  end. 
llie  upper  one  being  pressed  upon  the  lower  by  levers  and  weights,  as 
represented  at  1  and  2,  or  by  any  other  common  mechanical  contriv- 
ance; these  rollers  receive  any  required  motion  by  being  connected  with 
any  convenient  part  of  the  preparatory  machine. 


3S2  carpmael's  reports 

patent  was  assigned  to  the  plaintiff  on  the  29th  of  May, 
in  the  same  year.  The  deed  of  assignment  contained  a 
clause  that  the  defendant,  Williams^  should  not,  in  any 
manner,  interfere  with,  or  engage  in,  the  manufacture  of 
felt,  and  that  any  improvement  that  should  suggest  itself 
to  him,  should  he  the  property  of  the  plaintiff.  On  the 
14th  of  February,  1833,  the  defendant,  Williams,  took 
out  letters   patent  for  '^  a  new   combination  of  fibrous 

**  It  will  now  be  readily  seen  that  as  both  the  endless  webt  of  woven 
wire  pass  between  the  weighted  rollers,  k,  l,  whilst  in  motion,  that  they 
will  be  drawn  forward,  and  consequently  receive  a  rotatory  motion, 
which  will  likewise  be  communicated  to  the  four  rollers  or  drums,  c,  d, 
o,  H,  and  that  when  the  different  materials  are  properly  spread  upon 
the  endless  web,  as  seen  at  3  and  4,  they  will  move  onwards  until  tney 
are  received  between  the  two  sheets  of  woven  wire,  as  at  5  and  6,  and 
thence  onwards  over  the  roller,  7,  and  descend  into  the  liquid  (the  surface 
of  which  is  shown  by  the  dotted  line,  a,  J),  then  under  the  roller,  8, 
after  which  it  will  pass  up  again  out  of  the  liquid  between  the  metallic 
rollers,  k,  l,  where  all  that  may  be  superfluous  is  pressed  out  and  faUs 
aeain  into  the  cistern,  while  the  felt,  or  substance  in  the  nature  thereof, 
will  still  move  onwards  until  it  is  liberated  from  between  the  two  sheets 
of  woven  wire,  as  seen  at  No.  9,  where,  from  the  action  of  the  rollers 
and  liauid,  it  is  sufficiently  compressed  and  only  remains  to  be  deposited 
upon  tne  table,  m,  n,  where  it  is  either  cut  into  sheets  or  rolled  up  in 
any  lengths  which  may  be  required. 

*'  For  the  purpose  of  covering  ships'  bottoms  and  houses,  a  felt  com- 
posed of  hair,  immersed  in  a  composition  of  tar  and  rosin,  or  tar  and 
pitch,  is  preferable ;  but  by  varying  the  material,  and  using  hemp,  flax, 
cotton,  or  wool,  and  by  varying  the  composition  or  mixture  through 
which  the  same  is  passed,  and  adding  size  or  glue,  whiting,  clay,  lime, 
and  other  substances,  I  produce  a  felt  or  a  substance,  in  the  nature 
thereof  of  greater  firmness,  adapted  for  the  same  uses  as  millboard, 
pasteboard,  or  floor-cloth,  and  for  other  purposes. 

"  I  may  also  further  add,  that  I  sometimes  make  use  of  two  separate 
sheets  or  pieces  (instead  of  a  continuous  web),  between  which  the  hair 
or  other  substances  are  placed,  and  whilst  so  between  them,  they  are 
immersed  in  the  required  liquid,  and  subjected  to  the  pressure  of  rollers, 
as  in  the  above  described  manner. 

"  In  reference  to  the  above  description,  I  hereby  declare,  that  I  do 
not  claim  as  my  invention  any  novelty  in  the  manner  of  spreading  the 
materials  in  the  way  described,  as  I  make  use  of  either  the  common 
carding  engine,  blowing  machine,  devil,  or  any  other  method  of  doing 
it  as  evenly  as  possible. 

"  But  I  do  claim  as  my  invention  the  making  use  of  two  sheets  or 
webs  for  this  purpose,  whether  they  be,  as  before  mentioned,  of  woven, 
plaited,  laid,  or  braided  wire,  or  of  other  substances,  or  even  perforated 
sheets  of  metallic  or  other  substances,  and  the  method  of  subjecting 
the  different  materials,  whilst  between  them,  to  the  action  of  the  rollers, 
in  such  liquids  as  I  wish  to  impregnate  the  different  materials  with. — 
In  witness  whereof,  &c. 

**  Thomas  Robinson  Williams." 
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materials,  forming,  by  means  of  machinery,  artificial 
skins,  which  might  be  applied  to  the  purposes  for  which 
leather,  vellnm,  and  parchment  are  now  used."  This 
patent  came  by  purchase  the  property  of  the  defendants, 
Stanbridge  and  Marshall,  and  who,  in  consideration  of 
certain  services  to  be  performed  by  Williams,  took  him 
into  partnership.  It  having  been  discovered  that  the 
defendants  were  making  felt  under  this  patent,  applicable 
to  the  sheathing  of  ships,  and  other  purposes,  by  similar 
means  to  those  described  in  the  patent  assigned  to  the 
plaintiff,  his  Honour  granted  an  injunction  against  the 
defendants  generally  for  the  infringement,  and  against 
Williams  individually,  under  the  deed  of  assignment  of 
the  29th  of  May. 


ABBOTT  V.  WILLIAMS  AND  OTHERS. 

In  the  Court  of  Chancery,  before  the  Vice- Chancellor  {Sir  L. 

Shadweliy—May  25,  1837. 

This  was  an  application  on  the  part  of  the  defendants  to 
have  the  injunction,  which  had  been  granted  against  them, 
dissolved. 

Mr.  fFiffram  and  Mr,  Bethell  appeared  for  the  defend- 
ants, Messrs.  Stanbridge  and  Marshall,  and  Mr.  Jacob 
and  Mr.  Godson  for  the  defendant,  Mr.  Williams ;  and  the 
application  was  opposed  by  Mr.  Knight  and  Mr.  Anderson 
for  the  plaintiff.  After  the  injunction  was  granted,  it  was 
agreed  by  the  parties  to  the  suit  to  appoint  gentlemen  on 
both  sides  to  view  the  works  of  the  plaintiff  and  the 
defendants,  and  to  report  thereon. 

The  following  is  the  evidence  given  : — 

Affidavit  of  William  Abboity  of  Bermondsey,  felt-manu- 
facturer, saith — that  by  an  indenture  bearing  date  the 
29th  of  May,  1829,  the  defendant,  Thomas  Robinson 
Williams,  assigned  to  him  for  certain  considerations 
named  in  the  deed,  letters  patent,  dated  2dd  May,  1829, 
together  with  all  improvements  that  he  might  at  any  time 
thereafter  make,  discover,  or  invent  in  machinery  for  the 
manufacture  of  felt,  during  the  term  of  such  letters 
patent  That  on  or  about  the  27th  of  February  last,  he 
received  information  that  the  defendants  were  carrying  on 
the  manufacture  of  an  article,  which  they,  the  defendants, 
called  "  Patent  Sheathing  "  for  covering  ships'  bottoms. 
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and  other  purposes,  and  which,  in  all  material  respects, 
resembled  the  felt,  or  a  substance  in  the  nature  thereof, 
made  under  the  patent  assigned  to  the  deponent  Having 
set  on  foot  inquiries,  he  ascertained  that  his  information 
was  correct,  and  sent  his  foreman,  William  Crook,  to  the 
defendants'  manufactory,  to  endeavour  to  obtain  an  inspec- 
tion of  the  process  used  by  the  defendants,  but  he  was  not 
able  to  get  admittance.  Deponent,  by  the  advice  of  his 
solicitor,  employed  one  Thomas  Peachey  to  purchase  some 
of  the  sheathing,  and  on  the  ^th  day  of  March,  he 
bought  ten  yards,  which,  on  a  careful  examination,  was 
found  to  resemble  in  all  material  respects  the  felt  manu- 
factured under  the  deponent's  patent. 

Thomas  Peachey^  deposed  that,  on  the  20th  of  March, 
he  purchased  of  the  defendants  ten  yards  of  felt  for  sheath- 
ing, part  of  which  he  handed  to  the  plaintiff,  and  the  re- 
mainder was  then  in  his  possession. 

Affidavit  of  William  Abbott^  the  younger. — Saith,  that 
for  seven  years  and  upwards,  deponent  hath  been  engaged 
in  partnership  with  his  father,  the  plaintiff,  in  the  manu- 
facture of  felt,  or  a  substance  in  the  nature  thereof,  made 
according  to  the  invention  of  the  defendant,  Thomas 
Robinson  Williams,  for  which  he  obtained  letters  patent 
in  1829,  and  which  are  now  vested  by  assignment  in  said 
plaintiff,  and  that  deponent  is  thereby  well  acquainted 
with  the  nature  of  the  said  invention,  and  the  machinery 
and  process  used  in  the  said  manufacture,  and  the  article 
produced  thereby. 

Previous  to  the  said  invention,  felt,  and  substances  of 
that  nature,  were  made  by  working  the  fibrous  materials  to- 
gether with  the  hand,  and  then  immersing  the  same  in 
some  liquid  composition  or  mixture,  according  to  the 
species  of  felt  required  to  be  produced. 

The  process  of  manufacturing  felt,  or  a  substance  in  the 
nature  thereof,  according  to  said  invention  of  1829,  con- 
sists in  spreading  the  fibrous  materials  of  an  even  thick- 
ness between  two  woven  webs  of  wire,  or  other  perforated 
substance,  by  means  of  a  carding  or  blowing  machine, 
and  in  that  state  immersing  the  same  in  the  composition, 
or  mixture,  with  which  the  felt  is  required  to  be  impreg- 
nated, and  then  pressing  the  same  between  rollers;  by 
which  process  a  felt,  or  substance  in  the  nature  thereoi, 
can  be  produced  thinner,  and  of  a  close  texture,  and 
more  equal  thickness,  than  when  made  according  to  the 


OP   PATKNT   CA9B8.  385 

ordinary  method  by  the  hand ;  and  can  also,  by  means 
of  the  said  invention,  be  made  at  a  greatly  reduced  cost, 
and  of  any  length,  while,  according  to  the  ordinary  me- 
thod, felt,  and  substances  of  that  nature,  are  only  made  in 
sheets  or  pieces,  not  exceeding  a  few  feet  in  length.  The 
degree  of  firmness  and  consistency  to  be  given  to  the 
patent  felt,  or  substance  in  the  nature  thereof,  depends 
upon  the  nature  of  the  composition  or  mixture,  and  of  the 
fibrous  materials,  and  of  the  degree  of  pressure  made  use 
of,  and  that  by  varying  the  composition  or  mixture,  and 
adding  size  or  glue,  whiting,  clay,  lime,  and  other  mate- 
rials, a  felt,  or  a  substance  in  the  nature  thereof,  of  greater 
firmness,  adapted  for  the  same  uses  as  millboard,  pasteboard, 
or  floor-cloth,  and  for  other  purposes,  may  be  produced,  as 
stated  by  said  Thomas  Robinson  Williams  in  his  specifi- 
cation of  said  invention  of  1829.  The  patent  felt,  or  sub- 
stance in  the  nature  thereof,  is  distinguishable  from  that 
made  according  to  the  ordinary  method,  not  only  by  being 
thinner,  and  of  a  closer  texture,  and  more  even  thickness, 
but  that  upon  the  application  of  turpentine  or  any  chemical 
agent,  by  which  the  composition  or  mixture  used  in  the 
manufacture  can  be  dissolved,  the  fibrous  materials  of  the 
patent  felt,  or  substance  in  the  nature  thereof,  easily  sepa- 
rate and  fall  to  pieces,  while  the  fibrous  materials  of  felt, 
and  substances  of  that  nature,  made  according  to  the  ordi- 
nary method,  from  having  been  worked  together  by  the 
hand,  continue  to  adhere  together,  notwithstanding  the 
composition  or  mixture  used  in  the  manufacture  has  been 
dissolved,  and  do  not  separate  like  the  patent  felt,  or  sub- 
stance in  the  nature  thereof.  That  deponent  hath  seen 
some  felt,  or  substance  in  the  nature  thereof,  lately  pur- 
chased by  Thomas  Peachey,  of  Limehouse,  painter,  from 
the  above-named  defendants,  at  their  manufactory  in 
Lamb's-buildings,  Bunhill-row,  London,  under  the  name 
of  patent  sheathing,  and  hath  carefully  examined  a  piece 
thereof;  and  that  by  applying  turpentine  thereto,  this 
deponent  hath  dissolved  the  composition  or  mixture,  with 
which  the  same  has  been  impregnated.  That  such  felt,  or 
substance  in  the  nature  thereof,  called  patent  sheathing,  is 
made  of  refuse  of  hemp,  or  other  similar  material,  instead 
of  hair,  which  is  generally  used  by  said  plaintiff  in  making 
the  patent  felt,  or  substance  in  the  nature  thereof,  and  is 
impregnated  with  a  composition  or  mixture  of  a  stronger 
and  more  tenacious  nature  than   what  is  used  by  said 
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plaintiff,  and  that  in  consequence  thereof  the  same  pos- 
sesses more  firmness  and  consistency  than  said  patent 
felt,  or  substance  in  the  nature  thereof,  and  bears  some 
resemblance  to  millboard  or  pasteboard,  to  the  manufac- 
ture whereof,  or  of  a  substance  in  the  nature  thereof,  said 
invention  is  applicable,  as  stated  by  said  Thomas  Robin- 
son Williams  in  his  said  specification ;  but  that  as  regards 
the  texture  and  apparent  method  of  manufacture  of  said 
felt,  or  substance  in  the  nature  thereof,  called  patent 
sheathing,  and  the  purposes  to  which  it  is  applicable^  and 
more  particularly  the  covering  of  the  bottom  of  vessels, 
the  same  closely  resembles  said  patent  felt,  or  substance 
in  the  nature  thereof,  and  can  only  have  been  produced, 
as  deponent  verily  believes,  by  a  process  and  machinery 
in  all  substantial  respects  resembling  the  process  and 
machinery  for  which  said  letters  patent  were  granted. 

Affidavit  of  fFiUiam  Crook^  Foreman  to  the  plaintiff. — 
Saith,  that  he  is  well  acquainted  with  the  manufacture  of 
patent  felt,  or  a  substance  in  the  nature  thereof,  made 
according  to  the  invention  of  the  above-named  defendant, 
Thomas  Robinson  Williams,  for  which  he  obtained  letters 
patent  in  1829,  deponent  having  for  seven  years  and 
upwards  been  in  the  employ  of  said  plaintiff  in  carrying 
on  said  manufacture  and  attending  to  the  machinery  and 
process  used  therein. 

He  hath  seen  and  examined  a  piece  of  felt  or  substance 
in  the  nature  thereof,  part  of  a  larger  quantity  lately  pur- 
chased by  one  Thomas  Peachey,  of  the  above-named  de- 
fendantS;  under  the  firm  of  Stanbridge,  Marshall,  Williams, 
and  Co.,  at  their  manufactory  in  Lamb's-building,  Bun- 
hill- row,  London,  by  the  name  of  patent  sheathing,  and 
that  upon  such  examination  deponent  found  the  texture 
and  combination  of  the  materials  in  said  felt,  or  substance 
in  the  nature  thereof,  called  '*  patent  sheathing,"  to  be 
the  same  as  in  the  said  patent  felt,  or  a  substance  in  the 
nature  thereof,  made  according  to  said  invention ;  and  that 
upon  dissolving  the  composition  or  mixture  used  in  mak- 
ing said  felt,  or  substance  in  the  nature  thereof,  called 
*^  patent  sheathing,^*  by  applying  turpentine  thereto,  the 
fibrous  materials  are  found  to  possess  the  same  degree  of 
looseness,  and  to  separate  in  the  same  manner  as  the 
fibrous  materials  of  the  plaintiff's  patent  felt,  or  sub- 
stance in  the  nature  thereof,  upon  the  composition  or 
mixture,  used  in  making  the  same,  being  dissolved.     That 
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said  felt,  or  substance  in  the  nature  thereof,  called  ^^  pa- 
tent sheathing/'  is  applicable  to  the  same  purposes  as 
said  patent  felt,  or  substance  in  the  nature  thereof,  and 
particularly  to  the  covering  of  ship's  bottoms;  and  in 
deponent's  judgment  and  opinion,  and  as  he  verily  be- 
lieves^  must  have  been  made  by  a  process  and  machinery 
the  same  as  those  used  by  said  plaintiff,  according  to  the 
invention  of  said  Thomas  Robinson  Williams.  That 
since  the  beginning  of  the  month  of  March  last,  depo- 
nent, by  the  directions  of  said  plaintiff,  has  been  several 
times  to  the  manufactory  of  said  defendants  in  Lamb's- 
buildings,  Bunhill-row,  to  endeavour  to  inspect  their  pro- 
cess and  machinery,  but  that  deponent  hath  never  been 
able  to  gain  admittance  thereto,  the  workmen  employed 
there  having  always  refused  to  allow  deponent  to  see  the 
same. 

Affidavit  of  George  Cotiam,  of  Winsley-street,  Oxford- 
street,  in  the  county  of  Middlesex,  Manufacturing  Engi- 
neer, and  fFilliam  Carpmael,  of  Lincoln's-inn,  in  the 
county  of  Middlesex,  Civil  Engineer, — severally  say;  and 
first,  George  Cottam  saith,  that  for  twenty  years  and  up- 
wards he  has  been  engaged  in  manufacturing  steam- 
engines  and  machinery  of  various  kinds,  and  hath  devoted 
constant  attention  to  the  improvements  from  time  to  time 
made  in  the  construction  of  machinery,  and  the  applica** 
tion  thereof  to  manufacturing  purposes. 

William  Carpmael  saith,  that  for  the  last  twelve  years, 
or  thereabouts,  he  hath  practised  as  a  civil  engineer,  and 
hath  been  much  employed  in  advising  on  inventions  of 
new  processes  and  machinery,  and  in  assisting  inventors 
in  describing  and  specifying  their  inventions,  and  the 
means  of  carrying  the  same  into  effect. 

That  they  have  attentively  examined  the  copy  of  a 
speci6cation,  bearing  date  the  8th  of  September,  1815, 
of  an  invention  of  one  William  Wood  of  *^the  manufac- 
ture of  a  material  or  materials,  and  the  application  thereof 
to  the  more  effectually  making  water-tight  and  sea-worthy 
ships,  and  all  other  vessels;"  also  the  copy  of  a  specifica- 
tion, bearing  date  the  2dd  of  May,  1829,  of  an  inven- 
tion of  defendant,  Thomas  Robinson  Williams,  of  "im- 
provements in  the  making  or  manufacturing  of  felt,  or  a 
substance  in  the  nature  thereof,  applicable  to  the  covering 
the  bottoms  of  vessels  and  other  purposes;"  also  the  copy 
of  a  specification  bearing  date  the  10th  of  August,  1833, 

c  c  2 
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of  an  invention^  or  alleged  invention,  of  the  said  defendant, 
Thomas  Robinson  Williams,  of  <<a  new  combination  of 
fibrous  materials,  forming  by  means  of  machinery  arti- 
ficial skins,  which  may  be  applied  to  the  purposes  for 
which  skins,  leather,  vellum,  and  parchment  are  now 
used."  And  that  they  have  viewed  and  carefully  examined 
the  machinery  and  process  used  by  the  plaintiff  as  as- 
signee of  said  patent  of  May,  1829,  at  his  factonr  in 
Bermondsey-street,  in  the  borough  of  Southwark,  and  the 
machinery  and  process  used  by  defendants  at  their  factory 
in  Lamb's-buildings,  Bunhill-row,  London,  and  that  de- 
ponents have  seen  such  machinery  respectively  at  work, 
and  have  compared  and  examined  the  respective  fabrics 
produced  thereby. 

That  previous  to  the  invention  of  said  Thomas  Robinson 
Williams,  for  which  said  patent  of  May,  1829,  was 
granted,  the  ordinary,  and  as  they  believe,  the  only  known 
method  of  manufacturing  felt,  and  substances  of  that 
nature,  was  by  working  the  fibrous  materials  together,  so 
as  to  make  the  fibres  intertwist,  interlock,  and  mat,  thus 
producing  a  fabric  by  the  fibres  combining  together,  as  is 
well  understood  and  extensively  practised  by  hat  manu- 
facturers to  produce  Iiat  bodies,  and  when  felt  was  re- 
quired to  be  impregnated  with  any  liquid  composition,  in 
order  to  be  applied  in  covering  the  bottoms  of  ships, 
sheets  of  felt  were  immersed  in  the  liquid  by  the  hand, 
and  then  pressed  and  compressed  between  rollers,  which 
is  the  method  described  in  the  specification  of  the  inven- 
tion, for  which  said  patent  of  Blarch,  1815,  was  granted 
to  said  William  Wood. 

That  the  novelty  and  value  of  the  invention  of  said 
Thomas  Robinson  Williams,  of  1829,  consisted  in  the  dis- 
covery of  a  method  of  saturating  with  adhesive  mixture,  a 
layer  of  loose  fibrous  materials,  and  condensing  the  same 
into  a  continuous  length  of  felt,  or  substance  in  the  nature 
thereof,  in  one  operation,  by  means  of  machinery,  without 
the  fibrous  materials  having  been  previously  worked  or 
felted  together,  according  to  the  ordinary  method  then 
and  still  in  use.  And  that  by  such  invention  a  felt  or 
substance  in  the  nature  thereof  was  produced,  equally 
well  adapted  as  the  hand-made  felt  to  the  covering  of 
ships'  bottonis,  the  roofing  of  buildings,  and  other  pur- 
poses, and  possessing  the  important  advantages  of  being 
nii^de  at  a  greatly  reduced  cost,  and  in  almost  any  quan- 
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tity,  owing  to  the  saving  of  manual  labour  and  the  facility 
of  production  obtained  by  machinery. 

That  the  method,  used  by  plaintiff,  of  making  felt,  or  a 
substance  in  the  nature  thereof,  consists  in  producing  an 
even  layer  or  deposit  of  the  loose  fibres  of  hair^  wool, 
cotton,  hemp,  flax,  or  other  fibrous  materials,  on  an  end- 
less and  moving  web  of  woven  wire,  or  wire  cloth,  by 
means  of  a  blowing,  or  other  such-like  machine,  by  which 
the  fibres  are  carried  forward  and  deposited  evenly  on 
the  wire-cloth,  or  web,  by  currents  of  air  being  forced 
through  the  wire-cloth,  and  the  even  layer,  thus  con- 
stantly being  obtained,  is  carried  forward,  and  meets  with 
a  second  endless  and  moving  web  of  woven  wire,  or  wire- 
cloth,  placed  above  that  on  which  the  fibrous  materials 
are  spread,  and  in  this  state  the  layer  of  fibrous  materials 
is  passed  into  the  adhesive  fluid  contained  in  a  trough, 
and  from  thence  is  carried  on  and  passed  between  two 
pressing- rollers,  one  of  which,  viz.,  the  upper  roller,  is 
placed  above  the  surface  of  the  adhesive  fluid,  and  the 
other,  or  under  roller,  is  partly  immersed  in  the  adhesive 
fluid,  the  result  of  which  process  is  that  the  layer  of 
loose  fibrous  materials  by  being  thus  saturated  with  the 
fluid,  and  passed  between  the  pressing  rollers,  becomes 
condensed  into  a  fabric  resembling  felt,  or  a  substance  in 
the  nature  thereof. 

That  the  methods  used  by  the  defendants  of  making 
the  article  they  call  patent  sheathing,  and  other  similar 
fabrics,  consists  in  producing  an  even  layer  or  deposit  of 
refuse  hemp  or  flax,  or  other  fibrous  materials,  on  a  re- 
volving cylinder  of  woven  wire  or  wire-cloth,  by  causing  a 
current  of  air  to  pass  through  the  meshes  of  the  wire- 
cloth,  by  creating  a  partial  exhaustion  of  the  air  below  the 
wire-cloth,  by  means  of  a  blowing-machine;  and  the  even 
layer  thus  constantly  being  obtained,  is  drawn  off' the  wire- 
cloth  cylinder,  by  a  pair  of  grooved  rollers,  which  press 
the  fibrous  materials  together,  and  the  layer  of  fibrous 
materials  is  then  carried  on,  and  passed  between  two 
pressing  rollers,  one  of  which,  namely,  the  upper  roller, 
has  a  trough  applied  to  its  surface,  containing  the  adhe- 
sive fluid,  which  is  from  thence  applied  to  the  upper 
surface  of  the  layer  of  fibrous  materials,  and  the  other, 
or  under  roller,  is  partly  immersed  in  another  trough, 
containing  the  <idhesivc  fluid,  which  is  thus  applied  to  the 
under  surface  of  the  layer  of  fibrous  materials,  the  result 
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of  which  process  is,  that  the  layer  of  loose  fibrous  mate- 
rials being  thus  saturated  with  the  fluid,  and  passed 
between  the  pressing-rollers,  becomes  condensed  into  a 
fabric  resembling  felt,  or  a  substance  in  the  nature  thereof, 
which  the  defendants  call  <'  Patent  sheathing,  or  artificial 
skins,'*  but  which,  (supposing  the  plaintiflf's  machinery, 
and  the  defendants*  machinery,  to  be  working  with  the 
same  fibrous  materials,  and  the  same  adhesive  fluid,)  is  a 
fabric  identical  with  that  produced  by  the  plaintiff's  pro- 
cess and  machinery,  and  that  in  their  respective  judgment 
and  opinion,  the  method  so  used  by  the  defendants  of 
making  their  said  article  called  patent  sheathing,  and 
other  similar  fabrics,  is  a  clear  infringement  of  the  inven- 
tion for  which  the  said  patent  of  May,  1829,  was  granted, 
and  of  the  plaintiff's  rights  under  the  same,  and  that  the 
process  and  machinery  of  the  defendants  are  only  colour- 
ablv,  and  not  substantially  different  from  those  of 
plamtiff's. 

That  a  main  and  distinctive  feature  of  the  invention 
for  which  the  patent  of  1829  was  granted,  consisted  in 
converting  a  layer  of  loose  fibres  into  a  fabric  or  sub- 
stance, by  adhesive  materials  and  pressure  between  rollers, 
which  as  they  verily  believe  was  then  an  entirely  new 
invention. 

That  defendants  by  using  two  troughs,  instead  of  one, 
as  hereinbefore  described,  and  thereby  avoiding  the  ne- 
cessity of  passing  the  layer  of  loose  fibrous  materials 
through  the  adhesive  fluid,  are  enabled  to  effect  their  pro- 
cess with  the  use  of  only  one  revolving  cylinder  of  wire- 
cloth,  and  to  dispense  with  so  much  of  the  invention  for 
which  the  said  patent  of  May,  1829,  was  granted,  as  is 
claimed  in  the  specification  under  the  words,  *^  the  mak- 
ing use  of  two  sheets  or  webs  for  this  purpose,  whether 
they  be,  as  before  mentioned,  of  woven,  plaited,  laid  or 
braided  wire,  or  of  other  substances,  or  even  perforated 
sheets  of  metallic,  or  other  substances;"  but  the  defend- 
ants use  so  much  of  said  invention  as  relates  to  the 
method  of  pressing  a  continuous  layer  of  loose  fibrous 
materials,  saturated  with  adhesive  fluid,  into  a  fabric, 
resembling  felt,  or  a  substance  in  the  nature  thereof,  and 
which  is  claimed  in  the  same  specification,  under  the 
words,  *^and  the  method  of  subjecting  the  different  mate- 
rials (whilst  between  them)  to  the  action  of  the  rollers, 
in   such  liquids  as  I  wish  to  impregnate  the  different 
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niaierials  with ; "  which  method  of  uiakiiig  a  fabric  re- 
sembling felt,  or  a  substance  in  the  nature  thereof^ 
whether  separately  from,  or  combined  with,  the  use  of 
two  sheets  or  webs  of  wire-cloth,  was,  to  the  best  of 
their  respective  knowledge  and  belief,  a  new  invention, 
when  the  said  patent  of  May,  1829,  was  granted. 

That  the  piece  of  felt,  or  a  substance  in  the  nature 
thereof,  now  produced,  and  shown  to  them,  manufactured 
by  plaintiff's  machine,  is  identically  the  same  as  that  made 
by  defendants,  and  that  they  differ  only  in  the  materials 
used  in  making  them,  the  plaintiff's  felt,  or  substance  in 
the  nature  thereof,  being  made  of  hair,  and  the  defendant's 
patent  sheathing  being  made  of  refuse  hemp  and  flax,  and 
there  being  some  difference  in  the  liquid  composition  with 
which  they  are  impregnated. 

That  at  the  request  of  the  plaintiff  they  attended  at 
his  factory  on  the  16th  of  May  last,  and  examined  the 
working  of  his  machinery,  according  to  said  patent  of 
May,  1829,  while  manufacturing  felt,  or  a  substance  in 
the  nature  thereof,  from  refuse  hemp  and  flax,  the  machi- 
nery being  in  all  respects  the  same  as  when  employed  in 
manufacturing  from  hair,  and  that  they  inspected  and 
watched  the  working  thereof  for  nearly  an  hour,  and  were 
unable  to  discover  any  difference  in  the  applicability  of 
the  machinery  to  the  manufacture  of  a  fabric  from  refuse 
hemp  and  flax,  or  other  fibrous  materials  of  that  nature, 
as  well  as  from  hair,  and  that  the  facility  of  production  is 
in  all  respects  the  same  as  when  hair  is  used,  and  that 
during  such  inspection  a  continuous  sheet  was  produced 
from  refuse  hemp  and  flax  at  a  speed  of  somewhat  more 
than  ninety  yards  an  hour,  and  is  equally  applicable  to  the 
covering  of  ships'  bottoms,  the  roofing  of  buildings,  and 
other  similar  purposes,  as  when  made  of  hair,  and  is  in 
all  respects  of  the  same  character  and  texture  as  the  ar- 
ticle manufactured  by  the  defendants,  which  they  call 
patent  sheathing. 

That  the  specification  of  the  invention,  for  which  said 
patent  of  May,  1829,  was  granted,  does  not  claim  more 
than  the  process  therein  described  is  capable  of  perform- 
ing, and  that  the  descriptions  contained  in  such  specifi- 
cation are  sufficient  to  enable  any  competent  workmen  to 
use  the  same  invention,  but  that  the  nature  of  the  article 
or  manufacture  required  to  be  produced  must  depend  upon 
the  nature  of  the  fibrous  materials  and  adhesive  fluid  em- 
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ployed,  and  the  subsequent  processes  to  which  the  felt,  or 
substance  in  the  nature  tlicreof,  is  subjected. 

Affidavit  of  WilUam  Abbott;  the  younger^  of  Ber- 
mondsey-streety  Surrey,  felt-manufacturer,  and  WilUam 
Crook^  of  the  same  place,  foreman  to  plaintiff. — Saiib, 
that  they  have  perused  the  copy  of  an  affidavit  of  ThomaB 
Thomas  sworn  in  this  cause,  and  that  although  Thomas 
Thomas  hath  been  employed  to  repair  the  steam-engine 
at  the  plaintiff's  manufactory,  he  hath  never  been  em- 
ployed to  make  or  repair  any  part  of  the  machine  or 
machinery  used  by  the  plaintiff  in  manufacturing  felt,  or 
a  substance  in  the  nature  thereof,  according  to  said  patent, 
except  in  1833,  to  repair  the  fan  of  the  blowing  machine^ 
and  to  make  a  wheel,  used  in  moving  the  pressing  rollers, 
for  which  purpose  the  old  wheel  was  sent  to  his  shop  as 
a  pattern  to  make  it  by. 

William  Abbott ^  the  younger. — Saith,  that  in  the  year 
1629,  in  which  said  patent  was  obtained,  the  defendant, 
Williams,  while  employed  by  the  plaintiff  to  superintend 
the  process  and  machinery,  manufactured  therewith  a 
quantity  of  felt,  or  a  substance  in  the  nature  thereof 
from  waste  or  refuse  hemp  and  flax,  and  pronounced  the 
same  to  be  a  very  good  and  serviceable  article,  but  that 
the  plaintiff  has  not  used  those  materials,  in  consequence 
of  the  preference  given  in  the  market  to  felt,  or  a  sub* 
stance  in  the  nature  thereof,  made  from  hair,  as  being 
more  durable. 

Affidavit  of  William  Abbott^  the  elder. — Saith,  that 
the  patent  of  May,  1829,  was  not  purchased  by  depo- 
nent from  defendant,  Williams,  until  he  had  well  ascer- 
tained that  the  machine  and  process  as  described  in  the 
specification,  were  capable  of  manufacturing  the  articles 
proposed  to  be  made  in  a  proper  manner  and  of  hemp 
or  flax. 

And  he  positively  denies  that  the  specification  of  said 
invention,  was  enrolled  at  his  request  before  the  capacity 
of  the  machine  and  process  to  manufacture  the  said 
articles  had  been  ascertained,  or  he  knew  that  the  raw 
material  of  hemp  and  flax  could  not  be  usefully  employed 
in  the  machinery  or  process  of  manufacture  for  which  the 
patent  was  granted;  on  the  contrary,  the  machinery  and 
process  are  equally  applicable  to  the  manufacture  of  said 
article  with  hemp  and  flax,  or  any  fibrous  material  of  a 
similar  nature,  as  well  as  with  hair,  and  were  ascertained 
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to  be  so  previous  to  the  enrolment  of  said  specification, 
and  that  so  far  from  there  having  been  any  undue  haste 
on  the  part  of  deponent  in  procuring  said  specification  to 
be  enrolled,  as  sworn  by  Stanbridge  and  Marshall,  the  en- 
rolment thereof  was  delayed  till  the  latest  period  on  pur- 
pose to  afford  the  most  ample  opportunities  of  testing  the 
capacity  of  the  machine  and  process,  and  the  correctness 
of  the  descriptions  in  the  specification,  and  of  altering 
such  descriptions  if  the  same  had  been  found  necessary, 
and  that,  in  fact,  said  specification  was  not  enrolled  till 
the  twenty-third  of  November,  1829,  being  the  last  day 
of  the  six  months  allowed  by  the  letters  patent  for  such 
enrolment. 

That  in  pursuance  of  an  arrangement  between  the 
deponent's  and  defendants'  solicitors,  two  gentlemen 
on  each  side  should  inspect  the  different  machines  and 
report  their  opinions  thereon,  Mr.  George  Cottam  and 
Mr.  William  Carpmael,  were  named  un  behalf  of  depo- 
nent to  inspect  defendants'  process  and  machinery,  and 
did  accordingly  attend  and  inspect  the  same  on  the  11th 
and  Idth  of  April  last,  and  that  Mr.  Francis  Bramah  and 
Mr.  William  Newton,  were  named  on  behalf  of  the  de- 
fendants to  inspect  deponent's  said  process  and  machinery, 
and  did  accordingly  attend  and  inspect  the  same  on  the 
22d  of  April  last. 

That  said  Mr.  Cottam  and  Mr.  Carpmael  immediately 
made  a  full  report  of  their  inspection  of  the  defendant^ 
process  and  machinery,  and  stated  therein,  that  they  were 
clearly  of  opinion  such  process  and  machinery  were  an 
infringement  of  the  said  patent  now  vested  in  deponent, 
and  the  result  of  such  report  was  on  the  15th  of  April 
last  communicated  to  the  defendants'  solicitors. 

The  result  of  the  inspection  of  deponents'  said  process 
and  machinery  by  said  Mr.  Bramah  and  Mr.  Newton, 
was  not  communicated  to  deponent  or  his  solicitors,  and 
that  the  defendants  have  not  made  use  of  the  testimony 
of  said  Mr.  Bramah,  in  this  suit,  notwithstanding  his 
having  been  so  named  and  appointed  by  them  as  afore- 
said. 

The  following  affidavits  were  filed  on  behalf  of  the 
defendants : — 

Thomas  Robinson  Williams  saith,  that  he  admits  that 
the  patent  obtained  by  him  in  1829  was  assigned  to  the 
plaintiff,  and  that  he  enrolled  a  specification  within  the 
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time  allowedy  but  that  it  waa  enrolled  at  the  request  of 
the  plaintiff  before  it  had  been  ascertained,  as  it  since  had, 
that  the  machine  and  process,  as  described,  were  not  ca- 
pable of  manufacturing  the  article  proposed  to  be  made, 
in  a  proper  manner,  out  of  hemp  or  flax,  and  that  the 
plaintiff  knew  at  the  time  that  the  raw  material  of  hemp 
or  flax  could  not  be  usefully  employed,  and  that  he  has 
never  used  any  other  material  than  hair  in  the  manufac- 
ture of  felt,  or  a  substance  in  the  nature  thereof.  De- 
ponent admits  that  since  the  month  of  October,  1836,  he, 
in  conjunction  with  the  other  defendants,  has  been  engaged 
in  making  and  manufacturing  according  to  the  process 
mentioned  in  the  patent  granted  to  him  in  1833^  a  sub* 
stance  which  they  call  ^^  patent  sheathing,"  but  which  he 
denies  to  be  felt,  or  a  substance  in  the  nature  thereof;  and 
he  denies  that  the  alleged  felt  was  made  according  to  the 

Erocess  claimed  in  the  patent  assigned  to  the  plainti^  but 
y  a  process  and  machinery  on  a  principle  entirely  new, 
and  described  in  the  specification  of  the  patent  which  he 
obtained  in  1833,  for  *^  a  new  combination  of  fibrous  ma- 
terials, forming,  by  means  of  machinery,  artificial  skins, 
which  might  be  applied  to  the  purposes  for  which  leather, 
▼ellum,  and  parchment  are  now  used/'  That  the  article 
manufactured  by  the  defendants  being  made  of  different 
materials,  and  by  a  different  process,  have  different  qua- 
lities, and  admit  of  being  applied  to  different  uses  from 
the  qualities  used  by  plaintiff;  therefore  he  denies  that 
upon  the  examination,  as  alleged,  that  the  sheathing  sold 
by  defendants  differed  only  from  the  felt  manufactured  by 
the  plaintiffs,  in  respect  of  the  same  being  made  with 
refuse  hemp,  or  some  similar  material,  instead  of  hair, 
and  also  in  being  impregnated  with  a  composition  of  a 
stronger  and  more  tenacious  nature  than  generally  used 
by  plaintiff^  so  as  to  cause  the  article  produced  to  possess 
greater  firmness  and  consistency,  and  to  bear  some  re- 
semblance to  millboard  and  pasteboard  ;  but,  on  the  con- 
trary, the  articles  so  made  by  defendants  are  altogether  of 
a  different  nature,  and  that  it  acquires  and  possesses 
greater  tenacity  and  firmness  from  the  circumstance  of 
its  being  made  of  fibrous  materials,  which  cannot  be 
worked  by  the  plaintiff's  process. 

Charles  Stanbridge  and  fFiiliam  Forbes  Marshall, 
severally  say,  that  they  have  been  informed  that  the 
plaintiff,  previous  to  the  enrolment  of  Williams's  specifi- 
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cation  of  his  patent,  of  1829,  had  ascertained  by  experi- 
ment, and  well  knew  as  the  fact  is,  that  the  machine  or 
process  therein  described,  was,  and  is  incapable  of  pro- 
ducing any  good  or  useful  article  from  hemp  or  flax,  and 
that  in  fact,  neither  hemp  or  flax  could  be  applied  to  any 
useful  purpose  by  means  of  the  said  machine,  or  that  the 
machine  as  described  was  capable  of  producing  a  sub- 
stance to  be  used  as  "  millboard,  pasteboard,  or  floor- 
cloth,'' as  set  forth  in  the  specification  of  the  said  patent. 
That  about  February,  1833,  the  defendant,  Williams, 
finding  that  the  manufacture  of  millboard,  pasteboard, 
floor-cloth,  and  such  like  materials,  required  a  process  on 
a  different   principle  to  that  of   the  plaintiff  s,  he  ob- 
tained letters  patent  for  ^^  a  new  combination  of  fibrous 
materials,   forming,    by  means   of   machinery,  artificial 
skins,  which  might  be  applied  to  the  purposes  for  which 
leather,  vellum,  and  parchment  are  now  used/'     That 
upon  the  said  patent  being  granted  to  the  said  Williams, 
he  entered  into  copartnership  with  Leonard  Streate  Coxe, 
and  George  Chambers,  and  it  was  worked  by  them  until 
July,  1835,  when  they  became  bankrupts,  and  the  patent 
having  been  put  up  for  public  sale,  by  the  assignees  of 
the  estate,  was  purchased  by  these  deponents.     That  at 
the  time  of  such  purchase,  they  had  no  knowledge  of  the 
existence  of  the  patent  of  1829 — that  when  the  depo- 
nents formed  a  partnership  with  the  defendant,  Williams, 
neither  of  them  had  any  knowledge  or  information  of  the 
existence  of  the  before-mentioned  patent;  and  that  the 
partnership  has  in  consequence  of  such  discovery  of  the 
patent  of  1829,  been  dissolved.     They  further  say  that 
the  invention  described  in  the  patent  of  1833,  and  the 
means  of  carrjung  it  into  effect,  are  entirely  different  from 
the  principle  of  the  patent  of  1829,  which  patent  only 
claims  the  making  use  of  two  sheets  or  webs,  consisting 
of  either  woven,  plaited,  laid,  or  braided  wire,  or  other 
substances ;  or  even  of  perforated  sheets  of  metallic  or 
other  substances,  and  the  method  of  subjecting  the  differ- 
ent materials,  whilst  between  them,  to  the  action  of  the 
rollers  in  such  liquors  as  it  may  be  wished  to  impregnate 
the  different  materials  with ;  that  is  to  say,  the  specifica- 
tion only  shows  the  use  of  the  sheets  or  webs,  or  endless 
bands,  and  the  subjecting  by  means  thereof,  the  materials 
used  to  the  action  of  the  rollers   in   different   liquors, 
whereby  the  necessity  of  previously  felting  the  materials 
is  avoided ;  but  the  deponents  say  that  no  part  of  such 
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process  is  used  in  the  invention  described,  in  the  specifi- 
cation of  the  patent  of  1833,  but  that  the  principle  of 
invention  there  claimed  is,  that  by  means  of  the  exhaust- 
ing apparatus  therein  described  the  fibrous  materials  which 
are  made  to  cohere  with  sufficient  tenacity,  to  enable  them 
to  be  passed  through  the  immersing  trough,  without  any 
auxiliary  support,  except  the  conducting  and  pressing 
rollers ;  and  that  it  would  not  be  possible  to  use  any  such 
sheets  or  webs  as  described  in  the  plaintiff's  patent,  in 
the  manufacture  or  process  for  which  the  patent  assigned 
to  them  was  granted,  and  that  they  do  not  infringe  on  the 
method  described  in  the  plaintiff's  patent,  of  subjecting 
the  materials,  whilst  between  the  sheets  or  webs  to  the 
action  of  the  rollers,  in  liquids.  That  so  much  of  the 
process  described  in  either  patent,  as  consists  of  the  mere 
passing  of  the  materials,  when  impregnated  with  the 
liquors  used,  between  the  rollers  is  not  new,  and  that  such 
process  and  machinery  was  known  and  used  for  similar 
purposes,  long  prior  to  the  first  letters  patent.  And  de- 
ponents say  that  they  believe  it  would  be  impossible  to 
make  the  articles  manufactured  by  them,  by  the  process 
and  machinery  described  in  the  specification  enrolled 
under  the  patent  of  1829. 

William  Newton^  Engineer. — Saith,  that  having  been 
requested  by  the  above-named  defendants  to  inspect  the 
machinery  used  by  them  in  the  manufacture  of  their 
articles  called  patent  sheathing,  and  also  to  inspect  the 
machinery  used  by  the  plaintiff  in  the  manufacture  of  his 
patent  felt,  or  a  substance  in  the  nature  thereof,  he  did  on 
Saturday,  the  22d  day  of  April  last,  attend  at  the  manu- 
factory of  the  said  defendants,  and  afterwards,  on  the  same 
day  at  the  manufactory  of  the  plaintiff,  and  did  inspect  and 
examine  the  respective  machines  of  the  said  defendants 
and  the  said  plaintiff,  and  that  he  has  since  carefully 
perused  the  specification  of  the  patent  of  the  23d  of  May, 
1829,  under  which  the  plaintiff  manufactures  his  said 
patent  felt,  or  a  substance  in  the  nature  thereof,  as  well 
as  the  specification  of  another  patent  granted  to  the 
defendant,  Thomas  Robinson  Williams,  dated  the  I4tb  of 
February,  1833;  and  he  has  also  perused  the  specifica- 
tion of  a  patent  granted  to  one  William  Wood,  dated  the 
9th  of  March,  1815 ;  upon  a  full  and  mature  consideration 
of  the  said  several  machines,  and  of  the  said  three  several 
specificaitions,  deponent  saith,  that  the  manufacture  of  the 
article  called  patent  sheathing,  under  and  by  virtue  of  the 
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said  letters  patent  of  the  14th  of  February,  1833,  is  not 
an  infringement  of  the  patent  right  of  the  said  plaintifl^ 
under  his  said  patent  of  the  23d  of  May,  18*29. 

That  the  conducting  and  pressing  rollers  for  guiding, 
immersing,  and  squeezing  the  material,  of  which  the 
article  to  be  made  is  composed,  in  the  tar  vat,  was  known 
before  the  patent  of  the  9th  of  March,  1815,  and  the 
contrivance  in  such  patent  described  became  common 
property  before  the  date  of  the  patent  of  1829. 

That  the  patent  of  1829  gives  no  exclusive  right  to  the 
guiding,  immersing,  and  squeezing  apparatus,  or  to  any 
other  feature,  except  the  endless  bands,  or  webs,  which 
are  not  used  under  the  patent  of  1833. 

That  if  there  is  any  improvement  in  that  modification 
or  arrangement  of  the  rollers  shown  in  the  specification 
of  1829,  over  the  plan  originally  proposed  by  the  patentee 
of  1815;  yet  the  patentee  of  1833  has  not  copied  or 
adopted  any  part  of  the  same  arrangement,  and  if  the 
patentee  of  1833  has  infringed  the  right  of  the  patentee 
of  1829,  by  passing  the  material  between  rollers  in  the 
tarring  vat,  then  the  patent  of  1829  must  be  bad,  because 
the  guiding  and  squeezing  rollers  had  been  previously 
known  and  used  for  a  similar  purpose. 

Thomas  Thomas^  of  Holland-street,  Blackfriars'-road^ 
Surrey,  Engineer,  saith. — That  he  has  been  for  several  years 
the  part  maker  and  principal  repairer  of  the  several  machines 
used  by  the  plaintiff  and  defendants  respectively  in  the 
manufacture  of  their  respective  articles,  that  is  to  say,  the 
patent  felt,  or  substance  in  the  nature  thereof,  of  the 
plaintiff^  and  the  patent  sheathing  and  other  articles  ma- 
nufactured by  the  defendants,  and  that  in  his  judgment 
and  belief,  although  the  said  respective  machines  can  and 
do  produce  an  article  in  some  degree  resembling  each 
other,  but  differing  entirely  in  substance,  yet  that  the 
respective  machines  are  in  every  respect  different,  and  so 
much  so  that  he,  deponent,  is  not  aware  of  any  two  ma- 
chines of  a  similar  description  more  unlike  each  other  in 
their  principles. 

Miles  Berry y  of  Chancery-lane,  in  the  county  of  Middle- 
sex, Civil  Engineer,  saith. — That  he  has  carefully  perused 
and  considered  the  specification  of  the  patent  of  Thomas 
Robinson  Williams  of  the  23d  of  May,  1829,  under  which 
the  plaintiff  manufactures  his  patent  felt,  or  a  substance  in 
the  nature  thereof,  and  also  the  specification  of  another 
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patent  of  the  said  Thomas  Robinson  Williams^  dated  the 
]4th  of  February,  1833^  under  which  the  defendants  ma- 
nufacture their  article  called  patent  sheathing ;  and  also 
the  specification  of  a  patent  granted  to  one  William 
Wood,  and  dated  the  9th  of  March,  1815;  and  upon  snch 
perusal  and  consideration  of  such  three  several  specifica- 
tions deponent  saith,  that  the  manufacture  by  the  said  de- 
fendants of  the  said  article  called  patent  sheathing,  under 
and  by  virtue  of  the  said  letters  patent  of  the  14th  of 
February,  1833,  is  not  in  his  opinion  an  infringement  of 
the  patent  rights  of  the  plaintiff's  under  the  letters  patent 
of  the  23d  of  May,  1829. 

That  the  conducting  and  pressing  rollers  for  guiding, 
immersing,  and  squeezing  the  materials  of  which  the 
article  to  be  made  is  composed,  certainly  became  common 
property  before  the  date  of  the  last- mentioned  patents. 
Mr.  Wood  most  clearly  anticipates  various  modifications 
of  apparatus  and  modes  of  working  the  same,  consisting 
of  guiding  or  conducting,  and  pressing  or  squeezing 
rollers,  and  states  that  he  only  describes  it  in  the 
simplest  form  ;  that  in  deponent's  opinion  Mr.  Williams 
must  have  been  fully  aware  of  this  fact  when  he  made 
his  specification  of  1829,  and  that  Mr.  Williams  claims 
under  that  patent  only  the  application  of  the  endless 
conducting  or  carrying-cloths  or  wire-webs,  for  the 
purpose  of  conducting,  immersing,  or  saturating  the 
materials  in  the  composition,  such  materials  then  beioff 
in  the  form  of  a  sheet  or  layer  not  in  a  felted  or  matted 
state. 

That  Mr.  Williams,  in  the  specification  of  1833,  de- 
scribes and  claims  a  new  process  or  method  or  manu- 
facturing felted  sheathing,  that  is,  by  the  application  of 
an  exhaustion  of  the  air  from  the  underside  of  such  ma- 
terials, by  which  he  is  enabled  to  produce  sheets  or  layers 
of  materials  partially  felted  or  matted  together,  ana  of 
sufficient  tenacity  as  not  to  require  the  guiding  or  con- 
ducting endless  cloths  or  wire-webs  necessarily  used  in 
his  former  patent. 

On  behalf  of  the  defendants,  the  learned  counsel  con- 
tended that  they  were  making  according  to  a  patent 
granted  in  1833  to  the  defendant,  Williams,  and  that  the 
plaintiff  must  have  known  that  circumstance  when  he  ob- 
tained the  injunction,  and  that  he  had  committed  a  fraud 
on  the  Court  in  not  naming  that  circumstance.    That  the 
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defendants'  mode  of  working  was  entirely  different  from 
the  plaintiff's,  and  they  were  enabled  to  make  tea  trays, 
and  a  variety  of  japanned  articles,  which  the  plaintiff  was 
not,  nor  were  such  articles  contemplated  in  the  patent  of 
1829 ;  and  in  behalf  of  the  defendants  Stanbridge  and 
Marshall,  it  was  stated  that  they  having  dissolved  part- 
nership with  Mr.  Williams,  they  could  not  be  liable  to 
any  consequence  incurred  by  the  deed  between  the  plain- 
tiff Abbott  and  the  defendant  Williams. 

On  behalf  of  the  plaintiff,  the  Learned  Counsel  argued 
that  the  defendants  had  so  taken  their  patent  of  1833, 
that  no  person  on  reading  the  title  of  the  invention  could 
imagine  that  it  related  to  the  making  of  felt  for  the  cover- 
ing of  ships,  &c.,  and  that  the  plaintiff^  could  not  be 
expected  to  have  known  that  circumstance,  and  that  no 
fraud  had  been  committed  by  him,  and  it  was  contended 
that  there  could  not  be  a  question  that  the  manufacture 
of  the  defendants  was  an  infringement  of  the  patent  of 
1829,  that  being  proved  to  a  demonstration  by  Messrs. 
Cottam  and  Carpmael ;  and  the  circumstance  of  Mr. 
Bramah  not  having  made  an  affidavit  in  the  cause  more 
than  confirmed  those  gentlemen.  Indeed  if  Mr.  Bramah's 
report  had  been  produced,  and  the  defendants  were  bound 
to  produce  it,  it  would  be  the  strongest  evidence  in  the 
cause  for  the  plaintiff.  Indeed  the  only  evidence  pro- 
duced by  the  defendants  in  respect  to  the  quet^tion  of  in- 
fringement was  the  affidavit  of  Mr.  Newton,  who  ven- 
tured, in  the  face  of  the  specification,  to  give  it  as  his 
opinion  that  nothing  further  was  claimed  in  the  patent  of 
18*29,  than  the  using  of  two  webs,  and  that  the  machines 
used  by  the  defendants  were  different,  but  he  did  not 
give  reasons  for  this  judgment,  he  did  not  say  that  the 
manufacture  produced  and  the  mode  of  production  were 
not  substantially  the  same,  this  was  left  to  the  other 
examiners,  and  their  report,  which  was  known  to  the  de- 
fendants, was  wholly  uncontradicted. 

The  plaintiff  cared  not  about  the  defendants  making 
tea  trays,  and  such  like  articles,  though  that  could  be 
found  to  be  an  infringement  of  the  patent  of  1829,  as  they 
could  not  make  tea  trays  without  first  infringing  the  par 
tent  by  making  felt. 

The  case  having  been  argued  at  considerable  length, 
his  Honour  gave  his  judgment. 

The  Vice-chancellor. — Now  in  this  case,  if  it  had  at 
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all  been  made  out  that  the  plaintiff  had  obtained  the  in« 
jonctioi)  by  suppressing  a  material  fact  which  ought  to 
have  been  disclosed  to  the  Court,  why  then,  I  should  have 
no  hesitation  in  at  once  dissolving  the  injunction  with 
costs ;  but  really  when  1  look  at  the  terms  in  which  the 
defendants*  patent  of  1833,  is  couched,  it  appears  to  me 
the  plaintiff  might  with  great  proprietv  file  his  bill  in  the 
way  he  did  without  at  all  noticing  the  patent  of  183dL 
The  patent,  as  I  at  present  understand  it^  does  not  appear 
to  me  to  authorize  the  defendant,  Williams,  to  any  right  to 
make  that  sort  of  sheathing  which  is  the  subject  of  the  dis- 
pute between  the  plaintiff  and  defendant,  because  his  inven* 
tion,  as  described  by  himself,  was  ^'a  new  combination  of 
fibrous  materials  forming,  by  means  of  machinery,  arti- 
ficial skins,  which  might  be  applied  to  the  purposes  for 
which  leather,  vellum,  and  parchment  are  now  used." 
Now  it  is  quite  new  to  me  to  hear  that  leather,  vellum, 
and  parchment,  were  in  the  year  1833,  used  for  the  pur- 
poses for  which  the  plaintiff's  sheathing  was  applied;  it 
appears  to  me  he  might  naturally  suppose  this  patent 
was  granted  for  the  purpose  of  making  materials,  which 
were  to  be  applied  to  any  other  purpose  than  the  purpose 
for  which  the  plaintiff  was  making  his  sheathing,  and  in 
that  respect,  therefore,  I  do  not  think  any  blame  is  im- 
putable to  the  plaintiff.  And  it  also  does  appear  to  me, 
as  I  at  present  understand  it,  that  the  second  patent  does 
not  interfere  at  all  with  the  first  patent,  considering  the 
first  patent  as  one  which  will  extend  to  protect  the  mak- 
ing in  a  peculiar  manner  of  the  felt  or  sheathing,  for 
which  the  plaintiff  contends  he  has  the  right;  the 
second  patent  being  stinted  to  the  making  of  artificial 
skins  which  may  be  applied  to  the  purposes  for  which 
vellum,  parchment,  or  leather  are  now  used,  that  is  in  the 
year  1833.  At  present  I  must  also  say  it  does  appear  to 
me,  provided  the  patent  of  1829  is  good,  that  there  has 
been  an  infringement  of  it,  but  of  course  my  opinion 
is  not  to  be  conclusive  in  the  present  stage  of  the  case 
on  that  point.  My  opinion  also  is,  that  there  has  been 
such  a  length  of  usage  of  the  plaintiff's  patent,  that 
prima  facie  for  the  purpose  of  this  injunction,  I  am 
bound  to  consider  that  patent  as  good,  though  I  entirely 
accede  to  the  remark  of  Mr.  Jacofj^  that  my  prima  facie 
opinion,  that  the  patent  is  good,  does  not  enable  me  to 
come  to  the  conclusion  that  the  patent  has  been  infringed ; 
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but  I  come  to  the  other  conclusion  prima  facie,  accord- 
ing to  what  I  now  understand  on  the  evidence  before  me. 
But  it  appears  to  me,  that  so  far  as  a  question  is  raised 
about  Improvement,  and  which  question  may  be  raised 
for  the  purpose  of  rebutting  the  defendants'  right  to  have 
the  injunction  dissolved,  although  there  is  no  specific 
case  made  in  the  bill  which  requires  the  benefit  of  the 
improvement,  it  appears  to  me  that  I  cannot  very  well 
enter  into  that  case  until  I  have  it  established  how  far  the 
plaintiff's  patent  is  good  ;  and  for  these  reasons,  therefore, 
whatever  might  be  the  right  which,  under  the  covenant 
regarding  improvement,  the  plaintiff  might  have,  if  in 
point  of  fact  th«  patent  of  1829  was  void,  then  he  could 
have  no  right  to  improvement,  hecause  the  improvement 
could  only  be  an  improvement  on  a  thing  that  existed, 
and  supposing,  for  any  reason  that  has  been  assigned  at 
the  bar,  the  patent  of  1829  was  bad,  why,  then  the  patent 
was  nothing,  and  the  right  was  nothing,  and  there  could 
be  no  improvement  on  nothing;  the  consequence,  there- 
fore, as  far  as  even  the  question  of  improvement  is  con- 
cerned, it  appears  to  me  necessary  that  before  I  finally 
deal  with  the  question,  I  must  have  the  point  established, 
whether  the  plaintiff's  patent  is  good  at  law,  and  it  seems 
to  me  the  proper  course  is  to  dissolve  the  injunction  so 
far  as  it  is  an  injunction  applicable  to  anything  else,  than 
the  making  of  that  sheathing  material,  that  felt  for  ships 
and  roofing,  for  which  the  plaintiff  contends.  I  must  dis- 
solve it,  therefore,  so  far  as  it  seeks  to  restrain  the  defend- 
ants from  making  artificial  skins  which  might  be  applied 
to  the  purposes  for  which  leather,  vellum,  and  parchment, 
were  used  in  1833 ;  but  sa  far  as  the  injunction  at  present 
stands,  to  protect  the  plaintiff's  right  under  the  patent  of 
1839,  I  must  continue  it  till  further  order.  It  seems 
to  me  right  to  direct  that  the  plaintiff  shall  be  at  liberty 
to  bring  such  action  as  he  may  be  advised,  in  which 
action  the  defendants  shall  have  the  opportunity  of  show- 
ing the  patent  of  1829  is  bad,  if  it  be  so.  And  the  plain- 
tiff shall  have  the  opportunity  of  establishing  the  patent, 
and  of  showing  there  has  been  an  infraction  of  the  patent, 
and  that  direction  must  be  accompanied  with  the  reserv- 
ation of  all  the  costs  until  further  order,  with  liberty  for 
either  side  to  apply :  and  I  do  not  think  I  can  do  other- 
wise with  the  case  than  I  have  directed. 
Mr.  Knight, — Your  Honour  would  probably  direct  the 
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to  ^piT.     If  there  U  ar.y  undue  delay  you  can  apply. 

J/r.  Knight. — We  will  serfe  them  with  the  writ  to- 
morrow. \\'e  meac  to  pot  a  stop  to  these  tea-€addie» 
and  thinzf . 

77if  yice^ChamceUor,  —  It  seems  to  me  it  is  quite 
right  there  ^hoold  be  a  mutual  inspection  of  the  ma* 
chiner}'* 

ilr»  Kmgkt.  —  Your  Hononr  did  it  in  A/organ  ▼• 
Seaward.* 

Mr.  Jacob, — Liberty  to  apply  if  there  is  any  difB- 
cultv. 

Mr.  Knight. — His  Honour  must  declare  that  liberty 
must  be  given  to  inspect  the  machinery  of  each.  I  want 
a  declaration  of  the  principle  inrolred  in  the  order. 

The  Vice-chancellor. — It  seems  to  me  to  be  right  that 
there  should  be  a  mutual  inspection  of  the  machinery. 

Mr.  Knight. —  And  if  that  is  declared  in  the  order  I 
have  no  doubt  that  the  parties,  who  are  respectable,  at 
Icavt  as  far  as  Messrs.  Stanbhdge  and  Marshall  are  con- 
cerncdy  I  have  no  doubt  they  will  agree. 

Mr.  Bet  hell. — As  the  injunction  is  now  continued  with 
regard  to  tiie  patent  sheathing,  it  should  be  clearly  under- 
stood that  it  does  not  interfere  with  our  manufacture  of 
the  other  articles. 

The  Vicr 'Chancellor. — I  have  said  so. 

Mr.  Brthell. — We  are  obliged  to  produce  the  arti- 
cles in  the  shape  in  which  they  are  applicable  to  the 
slieathing  as  a  preliminary  process  before  we  can  reduce 
it  into  the  shape  in  which  it  is  applicable  to  the  other 
urtioles. 

Mr.  Kniyht. — Then  the  murder  is  out.  If  you  will  not 
make,  hell,  or  use  for  shipping  or  roofing,  you  may  in  the 
meantime  do  what  you   like.       What  I  understand  the 

•  Ante,  p.  1. 
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Court  to  say,  is  this,  they  are  not  to  make,  use,  or  sell, 
directly  or  indirectly,  for  the  purpose  of  shipping  or 
for  the  purpose  of  roofings  but  they  may  make  as  many 
tea-trays,  tea-caddies,  and  asses'  skins  as  they  like.  We 
do  not  keep  a  toy- shop. 

3fr.  Wigram. — But  suppose  a  man  comes  to  buy  so 
many  yards,  do  I  break  the  injunction  by  selling  that 
to  him  ? 

Mr.  Knight. — Beyond  all  question  you  do.  You  must 
manufacture  for  yourselves.  This  is  entirely  a  new  case 
brought  forward  at  the  end. 

The  Ftce^Chancellor.  —  I  intend  lo  restrain  that,  I 
mean  to  restrain  that  very  thing. 

Mr.  Knight. — It  would  be  a  mere  fraud,  the  last 
thing  I  am  sure  my  friend  would  wish  to  lend  him- 
self to. 

The  Vice- Chancellor. — What  I  mean  is  this,  that  you 
shall  not  be  at  liberty  to  make  and  sell ;  as  long  as  you 
make  and  do  not  sell,  it  does  not  signify,  but  you  are  not 
to  be  at  liberty  to  make  and  sell  that  article  in  your  manu- 
factory which  may  be  applicable  for  the  shipping  and 
roofing.  You  might  make  the  tea-caddies  and  trays 
yourselves. 

Mr.  BethelL — We  may  make  as  many  things  as  we 
like,  so  that  they  are  not  applicable  to  the  shipping  and 
roofing. 

Mr.  Knight. — You  may  make  as  many  tea-caddies  and 
trays  as  you  please.  It  is  not  to  be  sold  in  the  shape  or 
uttered  in  the  shape  in  which  any  body  else  may  apply  it 
for  the  purposes  of  shipping  and  roofing,  but  you  may 
paint  it  and  glaze  it  until  the  trial,  when,  I  give  you  no- 
tice, I  mean  to  restrain  that  also,  therefore  you  had  better 
wind  up  your  business  as  quick  as  you  can.  The  order 
is  upon  both  motions. 

The  Fice-Chancellor. — Yes. 


PERRY  AND  OTHERS  v.  SKINNER. 

In  the  Court  of  Exchequer,  before  the  Lord  Chief  Baron  {Lord  Abinger)^ 
Mr,  Barou  Parke,  Mr,  Baron  Bolland,  and  Mr,  Baron  Alderton, — 
Eatter  Term,  1837. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  for  infringing  a  patent  (assigned  to  the  plain^ 

D  D  *2 


ll5»  :::  u-  *  :ii:.:-:a:' -rl-r  ::'  *•.«!  r»f':f-  TLe  decimralioB 
wr?  Zf vt: i^  ti.i  :«  i^t  -*lt.  ::m. b .:  *tued  th»t,  mfter  the 
at*t'^r,v-»T.*:.  t:  r  2i:.*r  :**  p*-.-?'^  >:  a-i  Ac:  of  Parlia- 
fc'*'"-  *•  :tI  -a  A;:  ::  L-zyt'^i  :ie  L-«^*  to^iching 
I>?^-v-  P.-^  :  :.-  J -Ti  :  -  :  •  :.j  tvI:,  c:.  :be  SOh  day 
of  Ap.'  .  -■'.  r».  :-  y-.'.fy.  zj  l- r  ^Wti  ihe  le^fe  of 
-?'r  //.  _V  A.  •'.  Ar»:«  :i-  :^'-  j'H"*  M. 'i^lv'?  Soilcitur- 
G*-r.*:-  .  :  rr*.  i.--  ii :  .  :  'i  ■  e-  i*  1  ^--.y  cert  in?  d  by  his 
£  it  i  • .  i  5 :  i  ^  -'.:  -  re  i :. : :.  i*.  i^  i:^ :.  f  r. :  t :  r  i  w  iih  the  Clr  r  k  of 
the  PiU:-:s  wf  E-.zlsr-c.  l  cerTiir.  c;>cli:  J2rr  and  meuioran- 
dufTi  of  ai!era:!c:j  :a  -n-ri-.i-.^  of  p-iM  of  the  :^ pec ifi cation, 
ihfr  fet'T.e  liOt  be;L2  •ucii  clsclii.iier  <t  memoranduai  of 
alteritlof;  u«  citeniei  ihe  esc: --sire  right  granted  by  the 
letter*  p&*.e:.t.  That  y^^ch  ci*c!aiuier  and  memorandum 
of  aiteration  were  di^ly  £!ed  with  the  Cierk  of  the  Patents 
of  £riz!and.  ard  er.roiied  with  the  said  specification  pur- 
fuant  to  the  Slatute.  Tl.e  decL.ration  then  averred  that 
the  defendant,  within  the  term  of  fourteen  years,  to  wit, 
on  the  20th  day  cf  February,  IS36,  and  divers  other  days, 
&c.,  did  counterfeit  the  said  invention,  and  did  use  and 
put  in  practice  the  ^auie  otherwise  than  in  relation  to  the 
»aid  parts  of  the  invention  so  disclaimed,  in  breach,  &c. 

The  defendant  pleaded  several  matters,  auiongst  others, 
that  as  to  as  many  irrievances  as  were  committed  before 
the  d^ich  of  April,  1836,  actionem  uon^  because  the  dis- 
claimer was  not  enrolled  till  that  dale,  which  was  after 
the  committing  of  such  grievances  as  in  the  first  part  of 
tliiii  plea  were  mentioned,  and  that  so  much  of  the  said  in- 
vention for  which  the  letters  patent  were  granted  had  been 
publicly  and  generally  used  before  the  granting  of  such 
letters  patent,  and  therefore  the  said  letters  patent  were  void 
when  such  iijrievances  were  committed.  To  which  plea 
the  plaintiffs,  in  their  replication,  said,  that  such  grievances 
were  in  renpect  to  those  parts  of  the  invention  to  which 
the  said  disclaimer,  &c.  did  not  refer,  and  that  such  last- 
mentioned  parts  of  the  invention  were,  at  the  time  of 
making  the  grant  of  the  said  letters  patent,  a  new  in- 
vention. To  this  replication  the  defendant  demurred, 
givintr  as  a  reason  that  the  whole  patent  was  void  till  the 
enrohnent  of  the  disclaimer. 

Mr,  frightmnn,  on  behalf  of  the  defendant,  supported 
the  demurrer. — The  question  is,  whether  a  person  can  be 
considered  to  infringe  a  bad  patent,  if  not,  then  the 
entering  of  a  disclaimer  so  as  to  set  up  part  of  the  patent 
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could  only  have  effect  after  the  due  entry  and  enrolment 
of  the  disclaimer.  The  question  turns  on  the  construc- 
tion of  the  first  section  of  the  Act  5lh  and  6th  Wm.  IV. 
c.  83.  By  the  old  law  the  patent  would  have  been  void 
altogether, — the  new  law  allowed  the  patentee  to  get  rid  of 
a  defect  by  disclaimer  and  alteration,  the  Statute  would 
not  give  a  retrospective  operation  to  the  disclaimer.  The 
proviso  in  the  first  section  says,  **  that  no  such  disclaimer 
or  alteration  shall  be  receivable  in  evidence  in  any  action 
or  suit  (save  and  except  in  any  proceedings  by  scire  facias) 
pending  at  the  time  when  such  disclaimer  or  alteration  was 
enrolled,  but  in  every  such  action  or  suit  the  original  title 
and  specification  alone  shall  be  given  in  evidence."  There 
is  nothing  in  the  Act  to  make  the  defendant  a  wrong- 
doer by  relation.  Supposing  the  defendant  had  ceased 
his  working  on  the  enrolment  of  the  disclaimer  and  me- 
morandum of  alteratiot),  could  the  plaintiffs  have  pro- 
ceeded against  him  for  past  infringement  on  an  invalid 
patent? — if  so,  this  would  be  directly  opposed  to  the 
proviso.  There  would  have  been  a  good  defence  against 
the  patent  before  the  disclaimer,  and  therefore  the  dis- 
claimer could  not  be  of  efiFect  excepting  for  acts  done 
after  it  was  entered.  To  admit  a  construction  of  the 
Statute  which  would  make  a  disclaimer  apply  to  an  act 
which  had  passed,  would  be  holding  out  an  inducement 
to  patentees  to  enrol  specifications  claiming  much  more 
than  they  were  entitled  to  do,  to  the  prejudice  of  other 
manufacturers. 

Mr.  Rotc/iy  for  the  plaintiff. — The  Statute  has  a  retro- 
spective operation.  The  Statute  does  not  contemplate 
granting  new  letters  patent  to  commence  on  the  enrol- 
ment of  the  disclaimer,  but  the  original  specification  is  to 
be  taken  as  if  the  same  had  been  enrolled  as  amended  bv 
the  disclaimer,  and  the  patent  is  to  be  good  as  from  its 
grant,  and  the  language  of  the  proviso  is  confirmatory  of 
such  a  construction.  The  public  cannot  be  injured  by 
taking  such  a  view  of  the  Statute;  the  public  is  warned 
by  the  Statute  to  avoid  committing  infringement  on  parts 
of  a  patent  which  are  known  to  be  valid.  If  the  plea 
had  stated  that  the  grievances  complained  of  were  in 
respect  to  parts  disclaimed,  then  it  is  clear  the  defendant 
would  be  relieved. 

The  Lord  Chief  Baron — It  cannot  be  doubted  that  the 
Act  is  obscure  :  it  would,  however,  work  a  great  hardship. 


%fj  f.i.nrt-Tr-  t  ixrocz^ 


ib»  iiit  -si-1  r-iXi  : '  lift  ir:  ^.-ti:  ik£  i:  l  *t**"'ii?"r*eT  wiien  an 
Krii:-:,  -t  -yr^'^  -r.  '^^t  ii-^a:  ir.»  sc^iiii  riew  is,  liiai  ibe 
♦.^tc-i:   •--•-•"-•i-:-. .:-!   :•:    * "  -»   *xK:pojc  fcbo-ws   that  tbc 

<i>e-rB-  I:  :if*7  Tr_  vie  iZjiT  l  ^frfefii  c-f  diacUiiner 
c--j->_z  ii-.i..':-  LLi  L^r-;-ii-re  i.=TtT  :::«Lid  ii.ieadto  make 

J/r.  &Kr>>ii  P^rki, — I  iZL  ::  ii»r  5L=3c  c r*iak>!i.  Gene- 
i^T  fepetA-'r.,g,  Mi:::iri  o^irt-t  i-j  be  corisiraed  according 
to  their  pretls*  w:>rii  :  i^i  ii.  iii$  Sutute  the  proviso 
tLat  tLe  ciiclkiiDer  »i:^  i>e  l^e2X1d  uid  taken  to  be  part 
of  «-cb  i<-r.*^r5  pitcr-t,  cr  s-ch  specification  may  poasibly 
adicit  of  iL*:  coiisinar.*:-  cj^'-endrd  for  by  the  plaintiffs^ 
riz.,  trj&t  tber  *h'-Jt  be  detmed  ar<d  taken  to  be  oait  of 
the  oriziri^  letters  pate&t.  or  specification,  as  the  case  may 
be.  It  ife,  bo^erer,  another  rule  in  the  construction  of 
Statute*  that  the  precise  words  m^y  be  modified  if  they 
lead  to  absurdity  or  iDConrenience.  Here  the  effect  of 
an  adherence  to  the  strict  words  wonld  be  to  introduce 
the  inconverjience  of  making  parties  wrong-doers  by 
relation.  I  think  that  the  Act  is  to  the  same  eSect  as  if 
the  words  "  from  thenceforth  "  were  introduced  into  it. 
The  only  circumiitance  to  cast  a  doubt  on  this  is  the  lan- 
guage of  the  proviso;  but  that  is  not  sufficiently  con- 
clubive  to  enable  us  to  say  that  the  Legislature  meant  to 
make  parties  wrong-doers  by  relation. 

Mr.  ISaron  Boiland  and  Mr.  Baron  Alderson  agreed. 

Judgment  for  defendant. 


BOULNOIS  V.  MACKENZIE. 

In  the  Court  of  Common  PUas, — Michaelmas  Term,  1837. 

TiifH  was  an  application  to  the  Court  under  the  first 
Hcction  of  the  statute  5th  and  6th  Wm.  IV.  c.  83,  in  conse- 
(|uciicc  of  applications  having  been  made  by  the  plaintiff 
to  the  Judges  in  chambers,  for  better  and  fuller  objec- 
tioHH  than  those  which  had  been  filed  by  the  defendant 
tvith  the  picas.  An  action  had  been  brought  against  the 
ilerciidaiil  by  the  plaintiff  as  assignee  of  letters  patent 
granted  on  tlie  2l8t  of  September,  1836,  to  Mr.  Poole,  of 
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the  Patent-oflBce,    for  Improvements   in   carriages,  com- 
municated to  him  by  a  foreigner  residing  abroad.*     The 

•  The  specification  was  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  yo, 
that  in  compliance  with  the  said  proviso,  I,  the  said  Moses  Poole,  do 
herehy  declare  the  nature  of  the  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  fully  described  and  ascertained 
in  and  by  the  following  statement  thereof,  reference  being  had  to  the 
drawings  hereunto  annexed,  and  to  the  figures  and  letters  marked  there- 
on (that  is  to  say): 

**  llie  invention  relates  to  that  description  of  public  vehicles  called 
cabs,  and  consists  in  the  application  of  improved  constructions  to  certain 
two-wheeled  vehicles,  the  entrance  or  door-way  for  the  passengers 
being  behind,  as  will  be  hereafter  fully  described. 

**  Description  of  th^  Drawings, 

"  Fig.  1,  represents  a  side  view ;  - 

**  Fig.  2,  a  back  view ; 

''  Fig.  3,  a  longitudinal  section ;  and, 

"  Fig.  4,  is  a  transverse  section  of  a  vehicle  or  two-wheeled  carriage 
constructed  according  to  the  invention.  In  each  of  tliese  figures  the 
same  letters  of  reference  indicate  similar  parts.  The  nature  of  the 
main  framing  of  the  body  of  the  carriage  will  be  readily  understood 
by  examining  the  sections  figs.  3  and  4,  where  such  framings  are  clearly 
shewn,  there  being  no  internal  lining ;  a,  a,  an  ordinary  cranked  axle, 
which  is  preferred  in  consequence  of  its  bringing  the  carriage  or  body 
of  the  vehicle  nearer  to  the  ground ;  6,  6,  are  the  wheels ;  c,  c,  ellip- 
tical springs,  on  which  the  body  of  the  vehicle  is  mounted.  These 
springs,  as  shown  in  the  drawing,  are  made  according  to  an  invention 
for  which  a  patent  was  taken  by  William  Boulnois,  the  younger, 
bearing  date  at  Westminster,  the  30th  day  of  January,  1 836 ;  but 
although  these  springs  are  recommended  in  consequence  of  the  easy 
motion  which  is  obtained  thereby  to  the  body  of  the  vehicle,  other 
springs  maybe  employed;  </,  dy  are  the  shafts  which  are  connected 
with  the  body  of  the  vehicle  by  pin-joints,  as  is  clearly  shown  at  e, 
and  each  shaft  passes  through  a  socket,  /,  which  is  supported  by  the 
projecting  bracket,  (jr,  there  being  sufficient  space  in  the  sockets,  /,  to 
allow  of  movement  therein  of  the  shafts  up  and  down ;  and  /<,  A,  are 
springs  afifixed  to  each  of  the  shafts,  one  at  top,  and  the  other  below, 
which  being  within  the  socket,  /,  and  having  a  tendency  to  spring  from 
the  shafts,  by  this  means  the  weight  on  the  horse  is  relieved,  the 
ordinary  motion  of  the  shafts  acting  upon  the  body  is  avoided,  render- 
ing the  vehicle  as  easy  as  when  on  four  wheels  ;  t,  i,  are  the  steps  for 
the  driver  to  mount  to  the  driving  box,j,  the  construction  of  which  will 
be  evident  on  examining  the  drawing;  kt  k,  are  the  hooks  to  which  the 
traces  are  attached.  The  shape  of  the  body  of  the  vehicle  is  clearly 
shown  in  the  various  figures ;  but  it  should  be  remarked,  that  the  same 
may  in  some  degree  be  varied,  provided  the  entrance  for  the  passengers 
behind  be  retained  ;  /,  is  the  step  for  the  passengers  to  enter ;  m,  /;},  are 
folding  doors,  which  are  made  in  two  parts,  in  order  to  facilitate  the 
entry  of  passengers  from  whichever  side  of  the  road  the  carriage  may 
be  drawn  up  to,  though  the  »anie  may  have  only  a  single  door  if 
desired ;    //,  n,  ore  two  windows,  or  glazed  oponings  in  front  of  thy 
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declaration  was   in  the  U8ual  form,  and   the   defendMiC 
pleaded^ — first,  That  the  invention  was  not  new  ;  secondly, 

vehicle.  These  windows  are  shown  to  be  fixtures,  but  they  may  be 
made  to  open,  like  the  windows  of  carriages  in  general,  and  as  it  well 
understood  by  coach  and  carriage  builders ;  o,  o,  are  two  ▼eDtilators, 
being  two  flat  narrow  boards,  capable  of  closing  the  opening  at  a,  o, 
but,  moving  on  axes,  they  may  be  set  open  to  any  degree  desired  by 
the  passengers ;  p,  /?,  are  two  windows  or  glazed  openings  at  back, 
which  are  shown  fixed  in  the  drawings,  but  they  may  t>e  made  to  open, 
if  desired ;  9,  7,  arc  two  seats  for  the  passengers,  who  sit  opposite  or 
facing  each  other,  with  their  sides  to  the  horse,  which  will  readily  be 
understood  on  examining  the  drawing,  particularly  at  figs.  3  and  4, 
where,  as  before  stated,  the  vehicle  is  shown  in  section,  in  order  to 
explain  the  nature  of  the  main  framing.  The  interior  may,  bowerer, 
be  lined  according  to  the  taste  of  the  builder.  By  this  arrangement  of 
carriage  it  will  be  evident  that  great  safety  will  be  obtained,  together 
with  an  elegant  close  carriage,  a  vehicle  of  a  very  light  construction, 
which  will  be  drawn  with  facility  by  a  single  horse.  The  vehicles 
shown  in  the  drawing  are  expressly  constructed  for  two  passengers, 
and  to  be  used  for  that  description  of  public  vehicles  called  cabs,  which, 
according  to  the  present  construction,  are  justly  considered  very  dan- 
gerous vehicles,  owing  to  the  liability  of  persons  riding  therein  to  be 
tnrown  out,  should  the  horse  fall,  or  the  wheels  come  against  any  other 
carriage  ;  but,  according  to  the  construction  of  the  above  description 
of  carriage,  the  passengers,  in  the  event  of  like  accidents,  or  in  the 
event  of  a  horse  running  away,  may  with  facility  get  out  of  the  vehicle 
by  merely  unbolting  the  doors  on  the  inside  and  stepping  out,  taking 
care,  however,  when  the  horse  is  running  away  to  hold  on  and  run 
behind  for  a  short  distance,  to  prevent  falling. 

**  I  will  now  proceed  to  describe  the  second  vehicle,  differing  from 
that  above  described  in  some  particulars,  but  having  the  same  common 
properties  and  advantages  of  the  door,  or  entrance  for  the  passengers, 
oeing  behind.  In  the  present  case,  however,  the  passengers  dt  with 
their  faces  to  the  horse,  and  side  by  side  of  each  other. 

"  Fig.  5,  shows  a  side  view ; 

"  Fig.  6,  a  back  view ;  and, 

"  Fig.  7,  a  longitudinal  section  of  a  vehicle  constructed  according 
to  the  second  part  of  the  invention.  In  each  of  these  figiues 
the  same  letters  of  reference  are  used  to  denote  similar  parts;  and 
it  will  only  be  desirable  further  to  add,  in  respect  to  tnis  second 
carriage  or  vehicle,  that  the  seats  are  placed  one  on  each  side  of  the 
door-way  or  entrance,  each  seat  being  suitable  for  one  person ;  and 
there  may,  if  desired,  be  a  folding  seat  to  lie  across  the  door<way  when 
the  door  is  shut,  and  thus  making  room  for  three  persons,  as  is  shown 
by  dotted  lines  in  fig.  6.  The  front  part  of  this  vehicle  may  be  more 
or  less  open,  according;  to  the  taste  of  the  builder,  and  may  either  have 
windows  or  folding  blinds ;  and  where  the  door  is  made  in  one  part, 
as  shown  in  fi^.  G,  a  blind  or  shutter  may  be  slided,  formed  within  the 
door,  and  capable  of  sliding  up  and  closing  the  openings,  in  like  manner 
to  the  blinds  to  the  doors  of  ordinary  carriages,  and  which  is  weU 
understood.  It  should  be  remarked,  that  in  various  constructions  of 
carriages  and  vehicles  the  entrance  for  the  passengers  has  been  firom 
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That  Poole  was  not  the  true  and  first  inventor ;  thirdly. 
That  Poole  was  not  in  possession  of  the  invention  at  the 
time  of  making  and  sealing  such  letters  patent;  fourthly. 
That  at  and  before  the  time  when  the  letters  patent  were 
granted  the  invention  was  in  public  use  ;  fifthly,  That  the 
supposed  improvements  were  not  a  new  invention  as  to 
the  public  use  thereof;  sixthly,  That  the  specification  did 
not  describe  and  ascertain  the  nature 'of  the  invention. 
The  notice  of  objections  filed  with  the  pleas  according 
to  the  Statute  simply  repeated  the  language  of  the  pleas. 

The  plaintiff  on  summons  obtained  an  order  by  Mr. 
Justice  Vauglian  requiring  the  defendant  to  give  the 
names  and  places  of  abode  of  the  persons  referred  to  in 
the  fourth  plea,  and  further  and  better  objections  under 
the  fourth,  fifth,  and  sixth  pleas,  and  to  be  precluded  from 
calling  witnesses  in  support  of  those  pleas.  In  consequence 
of  this  order  the  defendant  filed  further  objections,  setting 
forth  in  detail  the  parts  of  the  specification  which  were  not 
new,  and  gave  the  address  of  one  person  who  had  before 
used  the  invention. 

Sir  h\  Pollock  obtained  a  rule  to  show  cause  why  such 
order  of  the  Judge  should  not  be  set  aside,  and  that  the 
objections  should  stand  as  first  delivered  against  this 
rule. 

Mr,  Sergeant  fFilde  and  Mr.  Hoggins  now  contended 
that  the  Judge  had  power  to  order  further  and  more  exact 
objections  than  those  originally  given.  The  objections 
stated  no  more  than  the  pleas,  this  could  not  be  the 
intention  of  the  Statute,  the  object  of  which  was  to  give 

behind;  that  property  is  not  therefore  claimed  generally,  but  only 
when  combined  m  carriages  such  as  are  above  described.  And  I 
would  have  it  understood  that  no  claim  is  made  to  any  of  the  parts 
separately,  nor  is  the  invention  confined  to  the  precise  arrangement 
here  shown,  so  far  as  the  shape  or  figure  of  the  body  of  the  carriage 
is  concerned ;  but  what  is  claimed  as  the  invention  under  the  present 
letters  patent,  is,  first,  the  construction  of  a  two-wheeled,  two-passenger, 
one-horse  vehicle,  such  as  is  shown  in  figs.  1,  2,  3,  and  4,  of  the 
drawings,  wherein  there  are  seats  for  two  passengers,  one  opposite  the 
other,  with  the  doorway  or  entrance  behind,  when  the  same  is  applied 
to  that  description  of  public  vehicles  called  cabs.  Secondly,  the  con- 
struction of  a  two-wheeled  two  or  three  passenger  one-horse  vehicle, 
such  as  is  shown  at  figs.  5,  6,  and  7,  of  the  drawings,  wherein  there 
are  two  seats,  one  on  each  side  of  the  door-  way  or  entrance  for  passen- 
gers to  sit,  with  their  faces  towards  the  hotse,  combined  with  a  door 
or  entrance  behind,  when  the  same  is  applied  to  that  description  of 
public  vehicles  called  cabs. — In  witness  whereof,  &c. — M.  Poole.*' 
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such  information  to  the  plaintiff  that  he  might  not  be  taken 
by  surprise  at  the  trial.  The  plaintiff  was  certainly 
entitled  to  know  who  had  used  the  invention  before  the 
date  of  the  patent.  If  the  invention  had  been  publicly 
used  by  parties,  the  defendant  could  not  be  injured  by 
the  plaintiff  being  made  acquainted  with  that  fact^  and 
the  parties  who  had  used  it  If  that  defence  be  honest, 
then  the  plaintiff  could  not  bring  counter  evidence ;  but 
if  dishonest,  the  plaintiff  should  have  an  opportunity  of 
calling  evidence  to  show  that  it  was  so. 

Sir  F,  Pollock  and  Mr.  V.  Richards  for  the  defendant, 
supported  the  rule,  and  said  it  would  be  unfair  to  the 
defendant  to  call  on  him  to  expose  his  defence,  and  not 
only  that,  but  the  exact  evidence  on  which  the  defence 
was  to  be  established  :  this  was  a  very  different  thing  to 
the  Judge  at  chambers  requiring  parties  to  a  suit  to  pro- 
duce a  deed.  The  defendant  in  an  action  for  infringing 
a  patent  could  not  prove  anything  which  was  not  set 
out  in  the  objections ;  if,  therefore,  he  did  not  give  suffi- 
cient information  in  his  objections,  it  was  at  his  own 
peril,  the  sufficiency  of  the  notice  would  be  decided  at 
the  trial  when  any  particular  evidence  was  tendered ;  and 
although  the  defendant  might  only  be  able  to  give  evi- 
dence of  one  person  using  it,  many  persons  with  whom 
the  defendant  was  unacquainted  might  be  brought  at  the 
trial  to  speak  to  the  seeing  that  party  using  it,  and  in 
most  cases  it  would  be  impossible  to  give  the  names  and 
addresses  of  all  parties  ;  and  it  would  be  a  great  hardship 
on  the  defendant  if  he  were  deprived  of  giving  such  evi- 
dence, because  the  Judge  had  confined  the  objections  to 
the  parties  whose  names  and  addresses  were  criven  in  the 
notice  filed  with  the  pleas.  In  Crofts  v.  Peach*  the 
Court  had  held  that  a  plaintiff  could  not  be  required  to 

Sroduce  specimens  of  articles  produced  under  the  patent. 
F  such  orders  as  the  present  were  enforced  it  would  rest 
with  the  Judge  at  chambers  and  not  on  a  defendant,  what 
defence  shall  be  made  to  an  action  for  infringement. 
These  cases  were  not  to  be  compared  with  cases  of 
set-off. 

The  LiOrd  Chief  Justice.  — This  is  an  application 
to  set  aside  two  orders  of  a  Judge  at  chambers ;  one, 
for  further  and  better  objections  in  answer  to  an  action 

•  Ante,  p.  23a. 
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for  infringement  of  a  patent ; — that  has  been  complied 
with^  and  therefore  there  is  no  occasion   for  setting  it 
aside;  the  other,  for  the  address  of  James  Mann   and 
other  persons,  who  are  alleged  by  the  defendant  to  have 
used  the   invention   before   the  plaintiff.     To  a  certain 
extent  that  order  has  also  been  complied  with,  for  the 
address  of  James  Mann   has   been   furnished ;   to   that 
extent,  therefore,  it  is  unnecessary  to  rescind  it ;  and  the 
only  question  is,  whether  it  should  be  rescinded  as  to  the 
names  and  addresses  of  the  other  persons.   I  accede  to  the 
proposition  that  the  Court  has  the  right  to  model  these 
proceedings  under  its  general  jurisdiction  ;  and  I  protest 
against  the  word  usurpation  which  has  been  employed  on 
the  part  of  the  defendant.     It  is  admitted  by  the  Learned 
Counsel  that  this  jurisdiction  was  exercised  in  the  reign 
of  Henry  the  Seventh  ;   it  has  constantly  been  acted  on 
ever  since,  and  it  is  most  beneficial  to  the  parties,  who 
would  otherwise  be  driven  to  a  Court  of  Equity.     But 
looking  at  the  words  of  the  statute  5  and  6  Wm.  IV., 
c.  83,  s.  5,  I  think  it  falls  clearly  within  the  same  con- 
struction as  the  Statutes  of  set-off.      I  cannot  see  any 
objection  to  the  Court's  looking  at  notices  delivered  by 
the  defendant,  and  determining  whether  or  not  they  are 
sufficient.      At  the  same  time  there  is  a  generality  in  the 
words  of  the   section  which   leaves   it   open    to  doubt, 
whether  under  the  words  notice  of  objection,  we  can  require 
the  defendant  to  furnish  the  names  of  those  who   are 
alleged  to  have  used  the  plaintiff's  invention.     We  shall, 
therefore,  rescind  so  much  of  the  said  order  as  requires 
the  defendant  to  furnish  the  names  and  addresses  of  those 
other  persons.     The  consequence  will  be,  that  the  Judge 
at  NisiPrius  will  admit  or  reject  evidence  as  to  those  per- 
sons, according  as  he  may  deem  them  to  fall  within  the 
terms  of  the  notice  or  not ;  and  then,  one  of  the  parties 
will  tender  a  bill  of  exceptions.     I  regret  that  the  de- 
fendant declines  to  preclude  this  inconvenience  by  com- 
plying now  with  the  Judge's  order. 

Mr.  Justice  Vaughan. — It  is  true  the  order  is  new  in 
specie ;  but  before  the  recent  Act  and  the  new  rules  of 
pleading,  the  question  was  not  likely  to  arise,  because  the 
defendant  might  give  in  evidence  whatever  he  pleased 
under  the  general  issue.  I  think  the  construction  I  put 
on  the  Act  was  correct.  It  meant  to  afford  the  plaintiff 
more  specific  Information  than  was  given  by  the  defend- 
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ant's  plea ;  and,  therefore,  I  think  the  present  notice  in- 
sufficient ;  for  if  the  defendant  fails  as  to  the  alleged  user 
by  James  Mann,  he  has  only  to  resort  to  the  others,  as  to 
whom  the  piaintifFmiist  now  be  taken  by  surprise. 

Mr,  Justice  liosaitguef. — I  entertain  no  doubt  as  to  the 
power  of  the  Court  to  decide  on  the  sufficiency  of  these 
notices  of  objection.  I  do  not  consider  it  to  have  been 
created  by  the  late  Act  of  Parliament,  but  the  fifth 
section  of  the  Act  engrafted  itself  on  the  practice  already 
existing.  The  practice  as  to  notice  of  set-off  is  exactly 
analogous.  The  defendant  originally  gave  merely  the 
heads  of  his  set-off,  whi^h  afforded  the  plaintiff  little  in- 
formation ;  the  Courts,  therefore,  required  him  to  furnish 
such  particulars  as  should  enable  the  plaintiff  to  under- 
stand what  was  to  be  proved  at  the  trial ;  not,  indeed,  to 
lay  open  his  case,  or  the  evidence  by  which  it  was  to  be 
supported,  but  to  give  a  reasonable  account  of  the  nature  of 
the  transaction.  I  have  no  doubt,  therefore,  of  the  power 
of  a  Judge  to  order  a  further  notice  of  objections  ;  but  I 
think  the  order  goes  too  far  in  requiring  the  names  of  all 
the  others,  who  are  alleged  to  have  used  the  invention. 
Andrews  v.  Bond  (8  Price,  213,  528)  is  in  point.  There 
the  plaintiff'  had  been  nonsuited,  on  the  ground  that  a 
notice  of  set-off  had  given  sufficient  information  of  the 
sum  intended  to  be  set-off  against  the  demand,  and  that 
the  defendant  was  not  precluded,  by  his  particular  set- 
off, from  entering  into  a  proof  of  a  counter-demand  not 
stated  there :  that  nonsuit  was  afterwards  set  aside,  and 
the  Court,  considering  that  he  was  precluded,  granted  a 
new  trial. 

Mr.  Justice  Coltman. — As  far  as  the  jurisdiction  of  the 
Court  is  concerned,  I  think  this  question  must  be  decided 
on  the  same  principle  as  questions  under  the  Statute  of 
set-off.  The  recent  Statute,  no  doubt,  requires  a  pretty 
full  notice  to  restrain  the  generality  of  a  defence ;  but, 
perhaps,  it  would  be  throwing  too  great  a  difficulty  on 
the  defendant,  to  require  him  to  disclose  the  names  and 
addresses  of  all  persons  who  are  alleged  to  have  been  seen 
using  the  plaintiff's  invention.  To  that  extent,  therefore! 
I  think  the  Judge's  order  should  be  rescinded. 

Rule  absolute. 
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LUKEY  V.  ROBSON. 

In  the  Court  of  Chancery,  before  the  Vice-Chancellor  (Sir  L,  ShadvceU). 

December  16,  1837. 

3Ir,  Knight  Bruce  (with  Mr,  Rntch  and  Mr,  Bngsfiatve) 
appeared  for  the  plaiiitifF.  Ati  ex  parte  itgutiction  was 
obtained  two  years  ago,  by  which  the  defendant  had  ever 
since  been  restrained  from  making  a  particular  chemical 
combination  for  the  purpose  of  producing  instantaneous 
light,  on  the  ground  of  an  alleged  infringement  of  a  pa- 
tent right  granted  to  Samuel  Jones,  and  enjoyed  uninter- 
ruptedly by  the  plaintiff  since  1828.*  The  invention 
consisted  in  the  novel  and  peculiar  adaptation  of  certain 
chemical  substances,  which  were  before  known  to  pro- 
duce, in  combination,  a  certain  result,  by  less  inconvenient 

*  The  specification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  J,  the  said  Samuel  Jones, 
do  hereby  declare  that  the  said  invention  is  fully  described  and  ascer- 
tained as  follows,  (that  is  to  say)  : — Into  a  globule  or  small  vessel  of 
glass  either  of  a  spherical,  cylindrical,  conical,  elliptical,  or  angular 
Ibrm,  of  the  size  of  from  one  sixteenth  part  of  an  inch,  to  two  inches 
long,  and  from  one  thirty-second  part  to  half  an  inch  in  diameter, 
there  should  be  introduced  sulphuric  acid,  varying  in  quantity  accor- 
ding to  the  size  of  the  globule  or  other  glass  vessel,  which,  however, 
is  not  to  be  completely  filled  with  the  acid,  and  then  the  aperture  or 
apertures  in  the  same,  is  or  are  to  be  hermetically  sealed  or  closed  by 
melting  the  glass  by  heating  it  by  the  blow-pipe,  or  otherwise,  as  may 
be  found  convenient,  so  that  the  admission  of  the  atmospheric  air,  and  the 
escape  of  the  acid  are  prevented.  The  bulb  or  other  glass  vessel  con- 
taining the  sulphuric  acid  is  then  to  be  wholly  or  partially  enclosed  in, 
or  surrounded  by,  oxymuriate  or  chlorate  of  potash,  compounded  or 
mixed  with  a  combustible  material  or  materials,  such  as  animal  or 
vegetable  fut,  camphor,  inflammable  gums  or  resins,  sulphur  and  its 
inflammable  combinations,  farinaceous  powders,  powder  from  fungi, 
woods,  bark,  or  vegetable  fibre,  and  vegetable  sugars.  These  combus- 
tible materials  may  be  used  either  as  a  powder  or  as  a  paste  made  with 
mucilage  or  water,  and  in  such  proportions  as  circumstances  may 
render  desirable.  The  proportion  of  oxymuriate  or  chlorate  of  potash, 
should  not  be  less  than  one  part  to  two  parts  of  such  of  the  above- 
mentioned  combustible  materials,  as  may  be  combined,  compounded, 
or  mixed  with  it.  The  globule  or  bulb  of  glass  thus  prepared,  should 
then  be  enclosed  by  or  attached  to  paper,  wood,  cotton,  linen,  or  other 
combustible  material  intended  to  be  ignited;  and  then  by  the  applica- 
tion of  a  blow  or  sufficient  pressure  to  break  the  globule  or  bulb  of 
glass,  the  acid  in  the  same  will  be  brought  into  contact  with  the 
composition,  and  instantly  take  fire  and  ignite  the  combustible  material 
with  which  it  may  be  in  contact. — In  witness  whereof,  &c. — Samuel 
Jones.*' 
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means,  and  while  adopting  the  old  principle  of  confining 
phosphorus  in  a  bulb  or  globule  of  glass  from  the  action 
of  the  atniospheric  air,  it  substituted  sulphuric  acid, 
which  was  kept  artificially  separate  from  the  oxymuriate  or 
chlorate  of  potassa  combined  with  any  one  of  a  number 
of  combustible  substances  (such  as  fat,  resin,  sugar,  &c.) 
enumerated  in  the  specification,  and  enclosed  by  wood, 
paper,  or  cotton.  The  sulphuric  acid  became  united  with 
the  other  ingredients  by  a  blow  or  hard  friction,  and 
ignition  was  instantaneously  produced.  The  defendant 
admitted  the  infringement  of  the  patent,  and  having 
made  no  motion  to  dissolve  the  ex  parte  injunction,  the 
case  now  came  before  the  Court  on  bill  and  answer.  The 
objection  taken  by  the  defendant  was  the  alleged  want  of 
novelty  in  the  invention.  It  was  not  disputed  that  the 
principle,  as  well  as  the  consequences,  of  the  chemical 
combination  of  the  various  substances  employed,  had 
been  known  and  partially  used  for  several  years  before 
the  date  of  the  patent;  but  the  argument  of  the  plaintifip 
was,  that  he  had  efiected  such  a  new  combination  of  old 
materials  as  to  produce  a  known  result  by  much  more 
convenient  means,  and  thereby  acquired  a  property  in 
the  adaptation,  which  a  Court  of  Equity  would  protect. 
This  principle  was  supported  by  the  language  of  Itord 
Tenierden  in  The  King  v.  Wheeler,*  who,  when 
speaking  of  the  word  *^  manufacture;^'  said,  it  might 
be  extended  to  any  process  to  be  carried  on  by  known 
implements  or  elements  acting  on  known  substances  pro- 
ducing a  known  end,  but  producing  it  in  a  cheaper  and 
more  expeditious,  or  in  a  better  and  more  useful  manner 
than  it  was  produced  before. 

Mr.  Wigram  and  Mr.  Bellamy^  for  the  defendant,  com- 
plained of  the  unfairness  with  which  the  suit  had  been 
carried  on  against  him.  The  answer  positively  stated, 
the  defendant  had  received  permission  of  the  plaintiflf  to 
do  the  act  complained  of,  and  that  allegation  had  not 
been  contradicted.  The  absence  of  all  novelty  in  the 
invention,  however,  was  fatal  to  the  present  claim.  If  it 
was  the  principle  of  excluding  a  chemical  substance  from 
the  action  of  air,  and  producing  ignition  by  destroying 
the  separation  between  the  two  properties,  that  had  been 
known  and  used,  and  was  even  published  to  the  world  by 
Accum  in  1807,  and  if  it  was  the  combination  of  sulphu- 

•  Vol.  i.  p.  394. 
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ric  acid  with  chlorate  of  potassa  and  one  of  the  other 
substances  enumerated,  the  combination  had  been  used 
in  every  form  it  was  possible  to  suggest.  Keeping  the 
substances  separate  was  no  novelty,  for  they  could  not 
chemically  exist  together,  nor  was  the  distinction  between 
a  blow  and  the  friction  mentioned  by  Accum,  sufficient 
to  sustain  the  patent.  The  specification,  therefore,  by 
claiming  more  as  new  than  the  plaintiff  had  any  right  to, 
was  untrue,  and,  being  untrue,  was  therefore  bad  in  law. 
Courts  of  Law  had  always  given  a  strict  interpretation  to 
specifications  for  the  protection  of  the  ignorant,  and  if 
more  was  claimed  than  the  patentee  was  entitled  to,  it 
was  held  to  destroy  his  right.  Lord  Ellenborough  had 
said,  that  if,  in  stating  the  means  necessary  for  the  pro- 
tection of  the  end,  the  party  overstepped  the  right,  and 
appropriated  more  than  his  own,  he  could  not  avail  him- 
self of  it  And  Lord  EUion  upheld  the  same  doctrine  in 
Hill  v.  ThompsoHj^  declaring  that  if  the  patentee 
asked  more  by  his  specification  than  he  was  strictly 
entitled  to,  his  patent  was  thereby  rendered  ineffectual  to 
the  extent  to  which  he  would  be  fairly  entitled.  In 
Sanders  v.  Aston^f  the  principle  was  again  established 
by  all  the  Judges  in  the  King's  Bench.  On  these 
grounds  the  injunction  must  be  dissolved. 

The  Fice- Chancellor  said,  the  language  of  the  speci- 
fication appeared  to  him  free  from  obscurity.  The 
plaintiff  had  discovered  such  a  mode  of  preserving 
sulphuric  acid  in  a  state  of  proximity  to  certain  inflam- 
mable substances,  as  that  it  might  be  suddenly  brought 
in  contact  with  them  at  any  moment  it  was  required,  or 
kept  separate  for  any  length  of  time ;  and  it  was  in  this 
his  invention  consisted.  It  was  not  in  the  use  of  sulphu- 
ric acid  and  oxy muriate  of  potassa  or  the  little  globules, 
which  might  have  been  all  known  before ;  but  it  was  the 
discovery  of  the  whole  combination,  consisting  of  four 
known  substances,  described  by  regular  steps  in  the 
specification,  for  which  the  plaintiff  had  obtained  a 
patent,  and  now  claimed  the  protection  of  the  Court. 
The  evidence,  he  thought,  sufficiently  proved  the  novelty 
of  the  adaptation,  and  as  the  injunction  had  been  suf- 
fered to  go  undisturbed  so  long,  the  Court  could  not  be 
doing  wrong  in  upholding  it. 

•  Vol.  i.  p.  3C9.  t  Vol.  i.  p.  510. 
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FISHER  r.  DEWICK  AND  ANOTHER. 

In  the  Court  of  Common  Plenty  before  the  Lord  Chief  Justice  (Tlmdal), 
Mr.  Ju^tirf  Park^  Mr.  Justice  f'aughan,  and  Mr,  Justice  Colimam. 
—  Trinity  Term^  June  13,  1S3S. 

This  was  an  action  broiis^ht  by  the  plaintifl;  as  assignee 
of  a  patent  granted  to  William  Sneath,  for  the  manufac- 
ture of  lace.* 

The  defendants  pleaded, — First,  Not  Guilty;  secondly, 
That  the  patentee  did  not  particularly  describe  and 
ascertain  the  nature  of  the  invention  ;  thirdly,  That  the 
alleged  invention  was  not  any  improvement  in  machinery 
used  in  making  bobbin-net  lace;  fourthly,  That  the  patentee 
was  not  the  first  and  true  inventor ;  fifthly,  That  the  in- 
vention was  of  no  use,  benefit,  or  advantage;  sixthly. 
That  the  invention  was  not  a  new  invention ;  seventhly, 
That  the  patentee  did  not  assign  the  letters  patent.  With 
these  pleas  the  defendants  delivered  the  following  notice 
of  objections  under  the  Statute  : — 

First,  That  the  patentee  was  not  the  first  and  true 
inventor  of  the  invention  described  in  the  specification, 
or  any  part  thereof; 

Second,  That  the  improvements  pretended  to  have 
been  invented  by  the  said  VV.  Sneath  were  not  invented 
by  him  ; 

Third,  That  the  various  improvements  described  under 
the  said  Letters  patent  were  not  new ; 

•  The  Rpccification  was  very  voluminous,  and  its  introduction  here 
would  not  facilitate  the  understanding  of  the  present  case.  A  short 
statement  of  the  invention  will  be  sufficient  to  the  understanding  of  the 
pleas  and  objections. 

The  object  of  the  invention  was  to  make  bobbin-net  with  spots  there- 
in, when  working  by  machinery.  Before  the  patent,  bobbin- net  or  lace 
had  been  made  on  the  pillow  by  hand,  with  spots,  by  accumulating  the 
threads  of  wliich  the  lace  was  made  into  opaque  masses  at  places,  and 
when  making  bobbin-net  by  machines,  spots  had  been  made  therein  by 
the  use  of  additional  or  extra  threads,  the  extra  threads  being:  cut  off 
between  spot  and  spot.  By  the  new  machine  bobbin-net  was  to  be  made 
with  spots  therein  composed  of  the  same  thread  as  the  bobbin-net  itself, 
and  this  was  done  by  causing  the  machine  to  stop  at  intervals,  and  then 
to  bring  into  action  certiin  additional  apparatus,  so  as  to  accumulate 
threads  into  spots  ;  the  spotting  machinery  then  was  put  out  of  motion^ 
and  the  machmcry  for  making  the  plain  lace  went  on  working  for  a 
time,  and  then  again  the  spotting  machinery,  and  so  on,  thus  making 
bobbin-net  with  spots  without  additional  threads. — W.  C. 
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Fourth,  That  if  any  parts  were  new  they  were  use- 
less. 

Fifth,  That  the  patentee  did  not  ascertain  with  suffi- 
cient certainty  the  nature  of  the  improvements,  nor  did 
he  describe  the  manner  in  which  the  same  were  to  be 
performed. 

Sixth,  That  the  improvements,  or  some  of  them,  were 
in  public  use  long  before  the  granting  of  the  patent. 

Seventh,  That  the  specification  so  badly  described  the 
invention,  that  a  machine  could  not  be  made  which  would 
produce  the  result  described. 

Eighth,  That  there  were  several  machines  used  for 
making  bobbin-net,  and  that  the  improvements  were  not 
such  as  to  be  applied  to  several  kinds  of  machines. 

Ninth,  That  the  patent  was  granted  for  certain  im- 
provements in  machinery  for  the  manufacture  of  bobbin- 
net  lace,  whereas  the  specification  did  not  show  any 
improvements  in  such  machines. 

Tenth,  That  the  machine  for  making  bobbin-net  lace 
was  complete  in  itself,  and  was  not  improved  by  any 
matter  for  which  the  letters  patent  were  granted. 

Eleventh,  That  the  machinery,  so  far  as  it  was  for  making 
bobbin-net,  was  old,  and  had  been  in  general  use  before 
the  date  of  the  patent. 

Twelfth,  That  the  title  of  the  patent  was  more  ex- 
tensive than  the  invention  described  by  the  specifica- 
tion. 

Thirteenth,  That  the  invention  described  in  the  speci- 
fication did  not  correspond  with  the  invention  for  which 
the  letters  patent  were  granted. 

Fourteenth,  That  the  patentee  only  claimed  the  parts 
marked  with  numerals,  whereas  there  were  parts  marked 
with  letters,  without  which  the  alleged  invention  would 
be  incomplete. 

Fifteenth,  That  many  directions  in  the  specification 
were  useless,  and  tended  to  mislead. 

Sixteenth,  That  the  parts  claimed  were  not  improve- 
ments, and  ought  not  to  form  the  subject  of  letters 
patent. 

Seventeenth,  That  the  invention  was  not  of  sufficient 
consequence  to  form  the  subject  of  letters  patent. 

Eighteenth,  That  certain  parts  described  had  before 
been  in  combination  and  in  use  before  the  date  of  the 
patent. 

VOL.    II.  E    £ 
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Nineteenth,  That  the  description  of  tlic  specification 
and  the  plans  were  at  variance. 

Twentieth,  That  the  defendants  would  shew  all  sacb 
further  objections  to  the  patent  and  specification  as  the 
Court  might  consider  were  open  to  them. 

These  objections  being  considered  too  general,  the  plain- 
tiff applied  for  and  obtained  a  Judge's  order  for  further  and 
better  particulars  of  objections.  Mr,  Wightinan  now  applied 
on  behalf  of  the  defendants  for  a  rule  nisi^  to  rescind  such 
order;  to  require  particulars  more  specific  than  those  given 
would  be,  to  compel  the  defendants  to  disclose  their  whole 
case,  and  require  a  prolixity  of  detail,  which  would  defeat 
rather  than  advance  the  object  of  the  Statute,  which 
was  to  save  expense  to  the  parties.  The  Legislature  did 
not,  in  passing  the  Act  5  and  6  W.  IV.,  c.  83,  intend  to 
proceed  to  such  an  extent  as  to  require  every  detail  of 
defence  to  be  given.  The  new  rules  of  pleading  bad 
come  into  force  pending  the  passing  of  the  Act,  and  the 
Legislature  had  not  been  informed  of  the  modern  mode  of 
pleading. 

Mr.  Sergeant  fFilde  with  Mr.  Hoggins  showed  cause 
against  the  application.  The  objections  were  evasions  of 
the  Statute,  which  required  that  the  particulars  should 
afford  information  beyond  what  the  pleas  conveyed ;  the 
real  objection  which  was  to  be  relied  on  ought  to  be 
communicated  to  the  plaintifil  In  Boulnais  v.  Mackenzie/^ 
a  mere  literal  compliance  with  the  Statute  was  considered 
not  suflScient  by  the  Court.  The  objections,  as  stated  in 
the  present  case,  tended  more  to  mislead  the  plaintiff  than 
to  give  information.  Formerly,  in  these  cases  the  general 
issue  only  was  pleaded,  which  allowed  all  sorts  of  objec- 
tions to  be  taken  by  the  defendants.  By  the  new  Statute 
the  exact  nature  of  the  objections  was  to  be  given. 

Mr*  fVightman. — The  object  of  the  Statute  was  to 
obtain  a  general  statement  of  the  objections,  not  a  parti- 
cular or  exact  statement ;  in  Boulnais  v.  Mackenzie^  the 
objections  were  very  slightly  altered,  and  the  present 
objections  were  in  conformity  with  that  case  before  the 
orders  now  sought  to  be  rescinded. 

The  Lord  Chief- Justice  [Tindal)  gave  judgment  as  fol- 
lows : — I  am  of  opinion  in  this  case  that  the  rule  must  be 
discharged.  The  question  is,  whether  there  is  in  this  par- 
ticular  of  objections  that  has  been  delivered,  matter  that 

•  Ante,  p.  106. 
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is  so  uncertain  and  indefinite,  as  to  be  calculated  rather 
to  mislead  than  inform  the  party  to  whom  the  notice  is 
given.  I  think  there  are  several  which,  if  it  becomes 
necessary,  I  will  call  the  attention  of  the  parties  to.  But 
I  take  the  general  object  of  the  Act  to  have  been  as  Mr. 
Wightman  has  properly  stated,  not  to  limit  the  grounds 
of  defence  on  which  the  defendant  thinks  proper  to  stand, 
— that  never  was  intended;  he  may  still  say  that  the  patent 
was  not  new,  that  it  was  useless,  and  that  the  specification 
was  bad.  But  the  object  of  the  previous  clause  of  the 
Statute  was  intended  to  limit  the  expense  of  a  trial  of 
this  sort,  considering  the  situation  of  both  the  parties, 
and  more  particularly  to  prevent  the  plaintiflf)  the  patentee, 
from  being  upset  at  Nisi  Prius,  by  some  sudden  turn  of 
evidence  he  never  expected  being  brought  against  him, 
when  it  was  too  late  to  meet  it.  Therefore,  when  tlie 
Statute  says,  that  notice  of  the  objections  shall  be  given, 
it  means,  such  notice  that  shall  convey  information  to 
the  mind,  such  as  an  honest  party  meant  to  rely  upon  at 
Nisi  Prius^  and  such  a  notice  as  the  patentee  would  give 
if  placed  in  that  situation.  I  am  not  at  all  afraid  of  the 
prolixity  to  which  Mr.  Wightman  has  alluded,  or  the 
necessity  to  point  out  with  great  particularity  the  defects 
in  the  patent,  for  I  am  certain  that  the  de^ndant,  who 
brought  into  Court  particulars  of  objections  amounting 
to  ninety-six,  would  soon  find  the  effect  it  had  on  the 
Jury  j  he  would  ^nd  how  much  better  it  was  to  rely  on 
those  which  were  substantially  the  grounds  of  objections 
as  to  the  uselessness  of  the  article,  than  putting  in  every 
possible  objection. 

I  think  there  are  two  or  three  which  are  more  calcu- 
lated  to  mislead  than  inform  the  party.  The  part  wherein 
he  states  **  that  certain  parts  were  useless  and  unneces- 
sary,'' the  plaintiff  must  hunt  through  the  whole  to  find 
out  what  parts  they  are.  Again,  where  he  states  **  that 
certain  parts  of  the  machine  are  not  duly  described  and  are 
not  improvements,"  there  again  he  must  hunt  out  those 
parts;  *Hhat  the  improvements  or  some  of  them  have 
been  used  before."  If  he  consults  his  own  interest  let 
him  find  out  those  on  which  he  really  means  to  insist 
at  the  trial, — "  that  the  alleged  improvements  are  imper- 
fectly described  in  the  specification,  as  contained  in  the 
declaration,"  let  him  give  a  particular  of  the  items  on 
which  he  means  to  rely. 

E  E  2 
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Mr.  Justice  Parke, — I  am  of  the  same  opinion.     I  do 
not  think  it  is  necessary  for  the  Court  to  point  out  how 
the  particular  is  to  be  amended.     These  things  happen 
continually  under  the  new  Act  of  Parliament,  they  are 
constantly  before  us  at  chambers.*    We  never  state  in 
what  respect  the  particular  is  imperfect,  but  all  we  say  is, 
that   it  is  imperfect.      Now  this  Act  of  Parliament  to 
which  my  Lord  has  referred, — the  fifth  section  of  that 
Statute  shows  that  the  patentee  is  the  great  object  of  the 
Legislature's  attention.     For  whether  he  be  the  plaintiff 
in  the  action  or  the  defendant  in  a  scire  facias  to  repeal 
the  patent,  in  either  case  he  is  to  be  furnished  by  tbe 
objector  with  the  objections  he  intends  to  insist  upon  at 
the  trial.     And  it  is  most  wise  that  it  should  be  so  when 
a  man  gives  you  one  hundred  objections;  and 3fr.  Wight- 
man  says  that  he  will  take  all  possible  objections  which 
he  can  under  the  power  given,  the  Statute  having  re- 
quired that  he  should  state  specifically  his  objections.     I 
never  saw  a  clearer  case  in  all  my  life. 

I  was  one  time  at  the  Bar,  and  I  dare  say  I  was  as  per- 
tinacious in  argument,  as  some  Counsel  are  now-a-days; 
and  I  remember  upon  one  occasion,  the  last  day,  or  the 
last  but  one  of  term,  Lord  Kenyan  saying  to  me,  (thoujirh 
not  offensively  I  am  sure,  for  he  loved  me  dearly,)  '*  Mr. 
Parke,  when  the  brains  are  out  a  man  will  die.''  And  I 
think  Mr.  Wightman's  brains  were  out  on  this  occasion 
long  ago.  ^ 

Mr.  Justice  Vaughan. —  I  am  of  tne  same  opinion. 
When  the  case  was  before  me  I  certainly  understood 
it  was  intended  to  raise  the  question  if  I  had  a  right  to 
interfere,  and  to  grant  to  the  party  the  opportunity  of 
adding  to  the  objections  he  had  already  made. 

As  to  the  Act  of  Parliament,  it  was  said  in  the  former 
argument,  that  when  the  Bill  was  before  the  Legislature 
the  new  rules  were  not  in  operation,  that  when  that  Act 
was  drawn  it  was  drawn  without  reference  to  the  new 
rules  coming  immediately  into  operation,  and  one  can  easily 
understand  why  it  was  imperative  to  have  some  objec- 
tions stated.  But  now  it  is  said  that  the  plea  gives  all 
the  notice  to  the  party  that  the  Act  of  Parliament  re- 
quires, but  if  it  does  require  anything  further,  (and  that 
seems  to  be  the  opinion  of  us  all,)  then  comes  the  ques- 
tion, have  we  that  information,  or  does  this  which  is  called 
a  "  notice  "  impart  any  knowledge  whatever  to  the  party 
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who  has  a  right  to  know  what  the  objections  are  ?  I 
think  it  does  not ;  I  think  the  object  is  to  mystify  and 
keep  out  the  truth,  so  that  the  patentee  might  not  know 
what  it  is  he  has  to  meet.  And  I  think  that  instead  of 
limiting  the  expense  of  actions  it  would  increase  it,  and 
instead  of  the  Act  being  a  benefit  it  would  be  quite  the 
reverse,  it  would  be  a  curse  rather  than  a  blessing. 

Mr.  Justice  Coltman,  —  I  am  of  the  same  opinion. 
It  is  incumbent  on  the  Court  before  they  send  a  cause 
down  for  trial,  to  see  that  the  objections  to  the  patent  are 
stated  in  distinct  and  intelligible  terms  in  order  that  the 
party  by  a  general  expression,  without  assuming  that  one 
matter  is  intended  to  be  objected  to,  may  not  be  enabled 
under  cover  of  an  ambiguity  of  language  to  put  in  a 
further  objection  to  suppress  the  patent.  It  seems  much 
more  desirable  that  it  should  be  determined  before  the 
parties  go  down  to  trial  than  after  going  down  to  trial, 
on  an  ambiguity  of  that  sort  the  party  should  come  again 
to  move  for  a  new  trial,  in  order  to  rectify  that  which 
ought  and  might  have  been  set  right  in  the  first  instance. 
And  though  it  is  undoubtedly  true  that  the  party  is  not 
to  be  precluded  from  any  objection  whatever  that  exists 
to  the  patent,  and  that  he  has  a  right  to  state  every  one 
of  them  to  the  full  extent  if  he  chooses,  yet  it  seems 
to  me  it  must  be  done  in  intelligible  and  distinct  lan- 
guage, so  that  it  is  clear  what  the  objections  are  upon 
which  he  relies.  And  though  it  is  true  that  may  lead, 
if  the  party  chooses  to  insist  on  his  right,  to  great  pro- 
lixity of  statement,  yet  no  person  who  is  well  advised, 
(and  in  this  case  he  would  be  well  advised,) — no  person 
would  think  of  going  to  a  jury  with  such  a  millstone 
round  his  neck  as  ninety-six  objections.  I  think  there  is 
no  ground  for  setting  aside  the  order. 

Mr.  Sergeant  Wilde. — This  being  an  appeal  without 
the  least  foundation  from  the  Judge's  order,  I  trust  your 
Lordships  will  discharge  this  rule  with  costs,  otherwise 
these  motions  will  be  perpetually  made  to  the  Court,  on 
speculation  as  to  how  a  Judge^s  order  may  be  evaded. 

Lord  Chief  Justice  Tindat. — Let  there  be  costs  in  the 
case. 

Rule  discharged. 
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IN  RE  BOOMER'S  PATENT. 

Before  the  Privy  Council, — Present,  Lord*  Brougham,  Erskine,  Lang^ 
dale.  Baron  Parke,  Dr.  Lushinglon,  and  Sir  H,  Jennet. — Nooember 
29,  1838. 

This  was  an  application  by  the  patentee,  J.  G.  Bodmer, 
praying  the  extension  of  patents  granted  to  him,  for  *^cer- 
tain  improvements  in  machinery  for  cleaning,  carding, 
drawing,  roving^  and  spinning  of  cotton  and  wool/' 

The  Petition  was  presented  in  May,  1838,  the  patents 
having  been  granted  in  1824,  and  notices  and  advertise- 
ments duly  entered  according  to  the  Statute.  Caveats  were 
entered  against  the  application,  and  the  parties  were  enti- 
tled to  four  weeks'  notice.  Their  Lordships  appointed  the 
17th  August  for  hearing  the  case,  on  which  day,  however, 
a  sufficient  number  of  members  to  form  a  council  could 
not  be  obtained  ;  and  the  28th  November  was  appointed, 
at  which  time  the  parties  who  had  entered  the  caveats 
did  not  appear,  but  had  withdrawn  their  opposition. 

The  Attorney-General  (Sir  J.  Campbell)  objected,  on 
behalf  of  the  Crown,  to  their  Lordships  proceeding  in  the 
matter,  because  the  patents  had  expired.  Their  Lord- 
ships were  of  opinion  that  the  words,  **  prosecuted  with 
effect  before  the  expiration  of  the  term  originally  granted 
in  such  letters  patent,"  required  something  more  to  be 
done  than  the  presentation  of  a  petition.  Their  Lord- 
ships, therefore,  refused  the  application.* 


CHANTER  V.   LEESE  AND  OTHERS. 

In  the  Court  of  Exchequer,  before  the  whole  Cou^t, — Trinity  Term,  1838. 

This  was  an  action  brought  under  an  agreement,  reciting 
that  the  plaintiff*  was  possessed  of  several  letters  patent 
granted  to  different  persons  but  assigned  to  the  plaintiff^  and 
it  was  agreed  between  the  parties  in  the  suit,  for  the  con- 
sideration mentioned,  that  the  defendants  should  have  the 
exclusive  right  to  use,  manufacture,  and  sell  the  several 
inventions,  except  in  certain  towns,  and  that  the  defend- 
ants should  pay  to  the  plaintiff  400/.  per  annum  during 
the  existence  of  the  agreement,  and  that  the  defendants 
should  further  pay  the  sum  of  5^.  per  horse-power  for  all 

•  The  parties  interested  used  every  effort  to  overcome  the  objection, 
and  the  consequence  was  the  further  Statute  2  &  3  Vict,  c.  67,  was 
passed,  under  which  a  further  application  was  made,  and  the  additional 
period  of  seven  years  granted  to  Mr,  Bodnicr. 
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boilers  made  according  to  one  of  the  patents,  to  the 
patentee  thereof,  calculating  ten  superficial  feet  of  fire  bar 
as  one  horse-power  when  used  for  steam-engines,  and  five 
per  cent,  on  the  selling  price  of  all  boilers  when  not  used 
for  steam-engines,  and  by  the  agreement  various  other 
payments  were  to  be  made  in  respect  to  other  of  the 
inventions  so  patented.  Each  party,  by  the  agreement, 
had  the  power,  by  giving  six  months'  notice,  to  terminate 
the  agreement  at  the  end  of  five,  seven,  or  ten  years. 

The  action  was  brought  for  the  non-payment  of  200/. 
for  the  first  half-year.  The  first  count  of  the  declaration 
set  out  the  agreement,  and  averred  that  200/.  became  due 
under  the  agreement,  the  breach  being  for  the  non-payment 
of  200/.  The  defendants  pleaded  that  the  invention  for 
furnaces  was  not  new  at  the  granting  of  the  letters  patent; 
also,  that  the  supposed  improvements  in  furnaces  was  not 
invented  and  found  out  by  the  patentee,  which  the  plaintiff 
well  knew  before  entering  into  the  said  agreement.  To 
these  pleas  the  plaintiff  demurred  specially,  because  the 
pleas  did  not  answer  the  whole  of  the  first  count,  and  that 
the  matter,  if  true,  constituted  no  answer  to  the  promise 
of  the  defendants  in  the  first  count  involved,  as  it  only 
tended  to  invalidate  one  of  the  patents  mentioned.  The 
defendants  also  pleaded  non  assumpsit,  and  this  issue  was 
tried  at  the  Lancaster  Assizes,  in  the  spring  of  1838,  and 
the  said  agreement  was  put  in.  Application  was  made 
for  a  nonsuit,  by  reason  of  there  being  a  variation  between 
the  declaration  and  the  agreement,  also  that  the  action 
ought  to  have  been  brought  in  the  joint  names  of  the 
plaintiff  and  some  of  the  patentees.  In  respect  to  the  first 
point,  the  Counsel  applied  to  amend.  The  Learned  Judge 
declined,  as  there  was  a  demurrer  upon  the  record.  His 
Lordship  afterwards  directed  the  Jury  to  find  for  the 
defendants,  under  the  Statute  3  and  4  Will.  IV.,  c.  42,  in 
order  that  the  plaintiflf  might  apply  to  the  Court  to  amend. 
And  a  rule  nisi  was  granted  in  the  next  term,  and  was 
ordered  to  come  on  for  argument,  with  the  demurrer  in 
the  cause. 

The  case  was  argued  at  great  length,  but  the  following 
judgment  will  show  the  points  raised. 

The  Lord  Chief  Baron  {Abinger).  —  We  think  the 
judgment  ought  to  be  for  the  defendants  on  the  de- 
murrer. The  declaration  is  founded  upon  the  contract 
and   nothing  but  the   contract,      if  a   man  contract  to 
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pay  a  sum  of  money  in  consideration  that  another 
has  contracted  to  do  certain  things  on  his  part,  and 
it  should  turn  out  before  anything  is  done  ander  it 
that  the  latter  is  incapable  of  doing  what  he  engaged 
to  do,  the  contract  is  at  an  end.  The  party  contract- 
ing to  pay  the  money  is  under  no  obligation  to  pay  for 
a  less  consideration  than  that  for  which  he  has  stipu- 
lated. If  indeed  he  does  not  accept  of  a  partial  perform- 
ance, and  to  a  certain  extent  enjoys  the  benefit  of  that 
for  which  he  stipulated,  it  may  become  a  question  whe- 
ther he  may  not  be  liable  upon  an  implied  contract  to 
pay  for  what  he  has  had,  or  where  the  consideration  is 
in  its  nature  capable  of  being  divided  and  the  payment 
apportioned  by  the  terms  of  the  contract,  there  may  still 
be  a  right  to  recover  the  portion  due  upon  the  original 
contract.  So  where  a  party  takes  an  estate  under  a 
conveyance  with  a  warranty  of  title  in  the  vendor,  he  can- 
not afterwards  object  to  paying  the  consideration  on 
account  of  the  want  of  a  good  title  to  a  part  of  the 
estate,  but  must  resort  to  his  action  on  the  warranty. 
This  was  the  case  cited  in  the  argument.  But  in  the 
present  case  it  does  not  appear  to  the  Court  that  the  de- 
fendants ever  accepted  or  enjoyed  any  part  of  the  patents 
which  were  the  consideration  of  their  agreeing  to  pay  400/. 
a-year  to  the  plaintiff,  nor  that  the  sum  they  so  agreed  to 
pay  can  in  any  manner  be  apportioned  amongst  the  dif- 
ferent parts  which  he  might  have  had  the  possession  of, 
all  and  each  being  an  entire  consideration.  The  plea, 
therefore,  impeaching  that  consideration  is  a  good  plea 
to  avoid  the  whole  contract  as  it  appears  on  the  record. 

With  respect  to  the  proceedings  on  the  rule  we  are 
rather  inclined  to  think  that  this  contract  being  with  all 
of  the  parties  founded  upon  a  consideration  to  part  of 
which  each  was  a  consenting  party,  the  action  ought  to 
have  been  by  all  upon  the  promise  made  to  all,  though 
only  one  was  to  receive  the  money,  but  it  is  not  neces- 
sary to  give  any  judgment  on  this  point,  because  we 
think  there  was  a  variance  between  the  declaration  and 
contract  in  not  setting  out  all  the  contracting  parties^ 
and  that  the  pluintifT,  therefore,  ought  to  have  been  non- 
suited. 

Judgment  for  the  defendants  on  the  demurrer,  and  rule 
absolute  to  enter  a  nonsuit. 
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WESTHEAD  v.  KEENE  AND  OTHERS. 

In  the  Court  of  Chancery^  before  the  Matter  of  the  Roll*  {Lord  Lang' 

dale,)     December  3,  1838. 

The  bill  stated,  that  the  plaintiff  by  letters  patent  granted 
to  him  on  the  16th  of  February,  1836,  secured  to  himself 
for  the  term  of  fourteen  years,  especial  leave  and  power 
to  make  and  vend  a  certain  invention,  being  an  improved 
method  of  cutting  caoutchouc  or  india  rubber,  leather, 
hides,  and  similar  substances,  so  as  to  render  them  ap- 
plicable to  various  useful  purposes :  that  the  plaintiff,  in 
compliance  with  a  proviso  in  the  said  letters  patent,  par- 
ticularly described  and  ascertained  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrument  in  writing  under  his  hand  and 
seal,  dated  the  10th  of  August,  1836,  explaining  therein 
the  aforesaid  particulars  by  drawings,  and  a  description 
thereof,  and  did  enrol  the  said  instrument  or  specifica- 
tion in  the  Court  of  Chancery  on  the  16th  of  August, 
1836;  and  in  the  specification  were  the  words  follotr- 
ing : — "  Now,  although  the  machine,  which  I  have  above 
described,  answers  the  intended  purpose  of  enabling  me 
to  carry  into  effect  my  improved  method  of  cutting 
caoutchouc  or  india  rubber,  leather,  hides,  and  similar 
substances,  so  as  to  render  them  applicable  to  various 
useful  purposes,  I  am  fully  aware  that  the  same  may  be 
variously  modified ;  as,  for  instance,  instead  of  imparting 
a  rectilinear  or  progressive  movement  as  well  as  a  rota- 
tory motion,  to  a  piece  of  caoutchouc  or  india  rubber, 
leather,  hides,  or  similar  substances,  intended  to  be  cut 
into  fillets,  a  revolving  motion  only  may  be  imparted; 
and  by  causing  the  pedestal  or  bearings  upon  which  the 
revolving  cutters  work,  to  be  fixed  upon  or  attached  to 
a  sliding  carriage,  and  made  to  advance  in  the  direction 
of  the  material  to  be  operated  upon,  a  similar  effect  may 
be  produced,  and  the  caoutchouc,  leather,  hide,  or  other 
similar  substance  may  be  cut  into  fillets  or  tapes  of  the 
required  thickness.  It  is  also  obvious  that  instead  of 
using  revolving  or  circular  cutters,  longitudinal  or  straight 
knives  or  cutters  may  be  applied,  to  which  rapid  reci- 
procating motion  may  be  given  for  the  purpose  of  cut- 
ting the  caoutchouc,  hides,  and  similar  substances,  into 
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fillets.  The  position  of  the  various  motions  and  parts  of 
the  machinery  for  the  accomplishment  of  my  method  of 
cutting  the  materials,  may  also  be  considerably  varied  if 
required,  and  rendered  more  completely  self-acting,  and 
independent  of  the  operative  or  attendant:  but  as  one 
great  advantage  arising  from  the  adoption  of  my  im- 
proved method  is,  that  of  cutting  pieces  of  material  of 
irregular  shape  and  size,  the  adjustments  of  which  must 
always  depend  on  the  judgment  of  the  operator,  I  have 
considered  it  best  to  have  the  machine  also  greatly  de- 
pendent on  his  or  her  attention :  I,  therefore,  wish  it  to 
be  understood,  that  I  claim  as  my  invention,  not  only  the 
machine  hereinbefore  described,  but  also  any  modifica- 
tion of  such  machine  by  which  my  improved  method  of 
cutting  caoutchouc  or  india  rubber,  hides,  and  similar 
substances,  into  a  band,  tape,  or  fillet,  by  means  of  a 
revolving  or  other  cutter  acting  on  the  exterior  edge  of 
such  materials,  and  regularly  cutting  the  same  in  a  spiral 
direction  towards  the  centre  can  or  may  be  effected."  * 

The  bill  further  stated,  that  the  plaintiff,  about  the  date 
of  the  letters  patent,  constructed  two  machines,  accord- 
ing to  the  said  invention  and  specification,  and  used  the 
same  on  his  own  account,  and  applied  such  machinea  to 
cut,  after  an  improved  manner,  caoutchouc  or  india  rubber, 
hides,  and  other  similar  substances,  so  as  to  be  applicable 
to  various  useful  purposes,  and,  in  particular,  to  cut  the 
aforesaid  materials  from  the  shape  of  a  flat  disc  or  solid 
piece  into  continuous  fillets  :  that  the  defendants  Charles 
Keene  and  Christopher  Nickels,  in  March,  1836,  without 
the  plaintifi^s  license  or  consent,  constructed  a  machine, 
in  all  respects  the  same  as  the  machines  made  by  the 
plaintiff,  and  the  same  as  the  plaintiff's  said  invention 
protected  by  the  said  letters  patent.  That  an  Act  of  Par- 
liament was  passed  on  the  15th  of  July,  18379  entitled, 
"  An  Act  for  forming  and  regulating  the  London  Caout- 
chouc Company,  and  to  enable  the  said  Company  to 
purchase,  by  deed  or  instrument  in  writing,  certain 
Letters  Patent,"  whereby  power  was  given  to  the  twelve 
persons  therein  named,  who  formed  the  Joint-stock  Com- 
pany, to  purchase  the  said  letters  patent  of  the  16th  of 
February,  1836,  and  the  invention  therein  comprised. 
That,  prior  to  the  passing  of  the  said  Act,  and  in  Novem- 

•  The  question  raised  did  not  turn  on  the  construction  of  the  specifi- 
cation, and  therefore  it  is  unnecessary  to  insert  tlie  same  at  length  here. 
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ber,  1836,  negotiations  took  place  between  the  plaintiff 
and  defendants,  the  Company,  for  the  sale  of  the  said 
letters  patent,  but  no  written  contract  regarding  the  same 
had  been  signed  by  or  on  behalf  of  the  Company  or  the 
plaintiff! 

The  bill  then  charged,  that  the  defendants  the  Com- 
pany claimed  an  interest  in  the  patent,  and  that,  in  the 
principle  of  construction  and  mode  of  application,  the 
said  machine,  constructed  and  used  by  the  defendants 
Keene  and  Nickels,  was  precisely  the  same  as  the  ma- 
chines invented  and  constructed  by  the  plaintiff,  and  pro- 
tected by  the  letters  patent ;  and  that  the  pieces  or  parts 
into  which  the  caoutchouc  and  the  said  other  materials 
were  cut  by  the  defendants^  machine,  were  precisely  the 
same  as  those  into  which  the  same  materials  were  cut  by 
the  plaintiff's  machines. 

The  bill  prayed  an  account  of  the  profits  made  by 
Keene  and  Nickels,  by  making,  using,  exercising,  and 
vending  the  said  invention  and  machines,  and  by  manu- 
facturing and  vending  the  articles  and  things  aforesaid ; 
and  that  they  might  be  restrained  from  making,  using, 
exercising,  and  vending  the  said  invention,  machines, 
articles,  and  things;  and  in  particular  from  using  the 
said  machine  in  their  manufactory.  The  defendants 
Keene  and  Nickels  filed  the  following  demurrer : — That 
the  said  complainant  has  not,  by  his  said  bill,  made  such 
a  case  as  entitles  him,  in  a  Court  of  Equity,  to  any  dis- 
covery from  these  defendants,  or  any  relief  against  them 
as  to  the  matters  and  things  contained  in  the  said  bill, 
or  any  of  such  matters  and  things.  That  the  said  bill  is 
exhibited  against  these  defendants  and  divers  other  per- 
sons as  defendants  thereto,  for  several  and  distinct  matters, 
which  have  no  relation  to  each  other,  and  in  parts  whereof 
these  defendants  are  in  no  way  interested  or  concerned 
and  ought  not  to  be  implicated.  That  all  the  discovery 
and  relief  sought  by  the  said  bill  is  so  sought  in  respect 
of  certain  letters  patent  alleged  to  have  been  granted 
to  the  said  complainant  as  in  the  said  bill  stated. 
Whereas,  it  appears  from  the  statement  in  the  said 
bill  of  the  said  letters  patent,  and  of  the  specification 
in  the  said  bill  alleged  to  have  been  enrolled,  in  com- 
pliance with  the  proviso  in  that  behalf  contained  in 
the  said  letters  patent,  that  the  said  patent  is  wholly 
invalid,  and  that  the  same  affords  no  sufficient  ground  for 
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any  discovery  or  relief  against  these  defendants  in  this 
Honourable  Court;  that  the  said  bill  contains  in  itself 
parties  who  have  no  relation  to,  or  dependance  on,  each 
other,  whereby  the  said  bill  is  drawn  to  unnecessary  length : 
and  these  defendants,  if  they  should  be  compelled  to  make 
answer  thereunto,  will  be  put  to  unnecessary  expense, 
delay,  and  trouble,  contrary  to  the  constant  practice  of 
this  Honourable  Court:  that  the  said  bill  contains  in  itatflf 
parties  who,  by  the  plaintiff's  own  showing  on  the  &ce 
of  the  said  bill,  have  no  interest  whatever  in  the  subject- 
matter  of  this  suit,  and  are  therefore  improperly  made 
parties  thereto,  whereby  the  said  bill  is  drawn  to  unne- 
cessary length ;  and  these  defendants,  if  they  should  be 
compelled  to  make  answer  thereunto,  will  be  put  to  un- 
necessary expense,  delay,  and  trouble,  contrary  to  the 
constant  practice  of  this  Honourable  Court ;  and  these 
defendants  pray  judgment  if  they  should  be  compelled  to 
make  any  further  or  other  answer,  and  to  be  hence  dis- 
missed with  their  reasonable  costs. 

Mr.  Tinney  and  Mr.  Dixon^  for  the  defendants,  sup- 
ported the  demurrer,  and  contended,  that  the  specification 
contained  no  invention,  and  included  all  modes  of  cutting ; 
amongst  the  substances  wood  might  be  included,  and,  if 
so,  the  invention  was  old ;  that  the  plaintiff  claimed  by 
the  bill  the  benefit  of  certain  drawings,  and  of  a  descrip- 
tion which,  he  said,  explained  his  invention,  but  which 
he  had  not  set  forth ;  and  that  the  bill  was  bad,  on  the 
ground  of  misjoinder  of  defendants  :  and  that  the  Act  of 
Parliament  referred  to  by  the  bill  required  the  purchase 
of  the  patent  by  the  Company  from  the  plaintiff  to  be  in 
writing,  whereas  the  bill  stated  that  no  contract  in  writ- 
ing between  the  plaintiff  and  the  Company  had  been 
entered  into. 

Mr.  Pemberton  and  Mr.  Havens  supported  the  bill,  and 
contended,  that  it  was  only  necessary  to  show  that  the 
patent  was  for  something  novel;  that  the  frame  of  the 
bill  was  the  same  as  in  the  case  of  Kay  v.  Marshall^* 
which  did  not  state  the  specification  fully ;  that  the  other 
defendants,  the  Company,  had  an  interest,  as  was  alleged 
by  the  bill ;  that  no  one  ever  heard  of  a  defendant  de- 
murring on  the  ground  of  a  case  not  being  made  against 
a  co-defendant. 

'   Ante,  p.  117. 
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The  Master  of  the  Rolls  (Lord  Langdak).— The  bill 
and  demurrer  are  both  remarkable  :  the  bill  is  remarkable 
for  the  uncertainty  of  its  statements,  and  for  not  setting 
forth  the  title  of  the  plaintiffs :  and  the  demurrer  is  re- 
markable for  its  unnecessarily  complicated  form.  I  should 
have  thought  it  was  requisite  for  the  plaintiff  to  have 
stated  his  title  in  the  bill,  in  such  a  manner  as  to  enable 
the  Court  to  say,  from  the  statement  on  the  record, 
whether  the  title  was  good  or  bad.  The  bill  does  not  do 
so,  inasmuch  as  it  does  not  set  forth  on  the  record  the 
specification,  which  is  necessary  to  enable  any  one  to 
consider  whether  the  patent  Is  good  or  bad;  but  on  look- 
ing at  the  case  of  Kay  v.  Marshall^  I  find  that  the  Court 
in  that  case  did  not  think  it  necessary  that  the  plaintiff 
by  his  bill  should  set  forth  a  full  statement  of  the  specifi- 
cation, but  that  if  the  plaintiff  alleged  by  his  bill  that  he 
had  done  that  which  was  required  of  him,  the  Court 
would,  on  demurrer,  give  credit  to  the  plaintiff's  allega- 
tion ;  if  that  be  so,  and  after  the  decision  of  Kat/  v. 
Marshalij  whatever  my  opinion  may  be  on  the  point, 
I  have  on  the  record  before  me  the  same  allegation 
that  was  found  on  that  case,  and  also,  in  addition,  certain 
other  words  contained  in  the  specification,  but  not  found 
in  Kay  v.  Marshall^  which  we  are  to  construe  not  of  them- 
selves, but  with  relation  to  certain  other  words.  The  rela- 
tive words  are  on  the  record,  but  not  the  correlative  words 
to  which  they  refer.  In  the  absence  of  the  authority  of 
Kay  V.  Marshall^  I  should  have  thought  there  ought  to 
have  been  a  full  statement  of  title  on  the  record  itself;  bat 
that  authority  decides  that  these  words  are  to  be  considered 
in  conjunction  with  the  words  to  which  they  relate ;  and 
I  must  decide  here,  as  it  was  determined  in  Kay  v.  Mar- 
shallj  that  the  allegation  in  the  bill  is  sufficient  to  sustain 
the  equity  of  the  case,  and  I  do  this  in  submission  to  the 
case  of  Kay  v.  Marshall.  Previously  to  the  decision  of 
that  case,  my  opinion  certainly  was  that  it  was  the  duty 
of  the  plaintiff  to  state  his  title  distinctly  on  record,  and 
not  merely  refer  to  it.  The  other  ground  of  demurrer  is 
for  misjoinder  of  defendants.  The  bill  prays  an  account 
of  the  profits  made  in  respect  of  the  use  of  the  plaintiff's 
patent :  the  allegation  in  the  bill  is,  that  the  other  parties, 
defendants,  claim  an  interest  in  the  patent  in  question  ; 
and  if  so,  they  must  be  entitled  to  a  share  of  such  interest 
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as  the  plaintiff  has  in  calling  on  the  defendants  for  this 
account :  and  this  is  not  a  bill  for  specific  performance,  bat 
a  bill  so  formed  as  to  obviate  the  necessity  of  the  defend- 
ants, who  now  demur,  being  compelled  to  come  to  an 
account  twice,  (irat  to  the  plaintiff,  and  afterwards  to  the 
Company;  and  I  think  I  cannot  allow  the  demurrer  on 
this  ground. 

The  demurrer  has,  however,  a  good  primd  fade  face 
on  it ;  and,  under  the  circumstances,  I  overrule  the  de- 
murrer, but  without  costs.  The  defendants  were  not 
compelled  to  proceed  on  the  record  only ;  if  they  have  any 
defence  beyond  the  record,  they  might  plead  it,  or  they 
might  put  in  a  short  answer,  admitting  the  facts  stated 
by  the  bill,  but  denying  the  plaintiff's  right. 


CURTIS  AND  OTHERS  v.  CUTTS. 

In  the  Court  of  Chancery,  before  the  Lord  Chancellor. — January,  1839. 

The  bill  which  was  filed  by  the  plaintiffs  stated,  that 
J.  C.  Dyer,  in  or  about  the  year  1825,  discovered  and  in- 
vented certain  improvements  in  machinery  for  manufac- 
turing or  making  wire  cards  for  carding  wool,  cotton,  tow, 
and  other  fibrous  substances  of  the  like  nature ;  and  also 
certain  improvements  on  a  machine  for  shaving  and  pre- 
paring leather  used  in  making  such  cards  as  aforesaid ; 
and  the  said  J.  C.  Dyer  applied  for  and  procured  to  be 
granted  to  him  letters  patent,  bearing  date  the  9th  De- 
cember, 1825,  whereby  His  Majesty  King  George  IV.  did 
grant  unto  the  said  J.  C.  Dyer,  his  executors,  admini- 
strators, and  assigns,  especial  licence,  that  he,  the  said  J« 
C.  Dyer,  his  executors,  administrators,  and  assigns,  and 
every  of  them,  or  such  others  as  he,  his  executors,  admi- 
nistrators, and  assigns,  should  at  any  time  agree  with, 
and  no  others,  during  the  term  of  fourteen  years,  should, 
and  lawfully  might,  make,  use,  exercise,  and  vend  his  said 
invention :  that  in  pursuance  of  a  proviso  contained  in  the 
letters  patent,  the  said  J.  C.  Dyer,  by  an  instrument  or 
specification  in  writing  under  his  hand  and  seal,  bearing 
date  on  or  about  the  5th  of  June,  1826,  after  reciting  the 
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said  letters  patent,  did  make,  or  set  forth  a  particular  and 
exact  description  of  the  said  last-mentioned  invention  of 
him,  the  said  J.  C.  Dyer,  and  the  manner  of  making  and 
using  the  same ;  and  such  instrument  was,  on  the  7th 
June,  1826,  duly  enrolled  in  this  Honourable  Court:  that 
the  said  J.  C.  Dyer,  after  the  granting  of  the  said  letters 
patent,  and  until  his  retiring  from  the  business  of  a  patent 
wire  card  manufacturer  in  favour  of  the  plaintiffs,  used 
the  said  improved  machinery  for  making  wire  cards  for 
carding  wool,  cotton,  tow,  and  other  fibrous  substances  of  a 
like  nature,  constructed  according  to,  or  after,  or  upon  the 
plan  of  the  improvements  so  as  aforesaid  discovered  and 
invented  by  him,  the  said  J.  C.  Dyer ;  and  in  particular, 
such  part  of  the  said  improved  machinery  as  was  and  is 
used  for  making  that  kind  or  description  of  wire  cards 
aforesaid,  called  ^*  fillet  cards ;"  and  the  said  J.  C.  Dyer 
embarked  a  large  capital  in  the  construction  of  such  im- 
proved machinery,  and  in  making  wire  cards  thereby: 
that  in  January,  1836,  J.  C.Dyer  retired  from  the  business 
of  a  patent  wire  card  manufacturer  in  favour  of  the  plain- 
tiffs, who  purchased  from  him  certain  goods  and  effects, 
part  of  his  stock,  and  the  goodwill  of  ^his  business ;  and  J. 
C.  Dyer  executed  to  the  plaintiffs  a  lease  for  the  term  of  eight 
years  of  certain  rooms  in  the  mill,  situate  in  Store-street, 
Manchester,  and  the  use  of  certain  machines,  tools,  and 
implements  for  making  wire  cards,  drawing  wire,  and  for 
cutting  and  preparing  leather,  consisting  principally  of 
machines  constructed  according  to  the  invention,  for 
which  the  said  letters  patent  were  granted,  and  the  plain- 
tiffs afterwards  became  the  purchasers  of  the  last-men- 
tioned machines,  tools,  and  implements,  that  J.  C.  Dyer 
was  the  first  and  sole  inventor  of  the  improvements, 
and  that  on  the  24th  of  March,  1838,  J.  C.  Dyer  duly 
assigned  to  the  plaintiffs  the  letters  patent  of  the  9th 
of  December,  1825,  for  the  residue  of  the  term  of  four- 
teen years ;  and  that  the  plaintiffs  had  recently  dis- 
covered that  the  defendant  had  constructed  divers 
machines  for  making  fillet  cards  upon  the  principle 
of  the  improvements,  for  which  the  letters  patent,  of  the 
9th  of  December,  1825,  had  been  granted,  and  had  sold 
and  disposed  of  some  of  such  machines,  and  had  others 
in  his  possession  which  he  intended  to  sell  without  the 
plaintiff's  license,  which  machines,  the  bill  alleged,  were 
infringements  of  the  said  letters  patent ;  and  it  was  prayed 
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that  the  defendant  might  be  restrained  from  making  and 
selling  the  improved  machines,  for  which  the  said  letters 
patent  were  granted,  and  might  account  for  the  improved 
machines  sold  by  the  defendant,  and  deliver  up  for  the 
plaintiffs  such  as  were  in  his  possession. 

The  defendant,  by  his  answer,  denied  the  invention  of 
the  improvements  by  J.  C.  Dyer,  and  stated  that  the 
specification  of  the  letters  patent,  of  the  9th  December, 
1825,  which  had  been  enrolled,  was  imperfect  and  fraudu- 
lent :  that  J.  C.  Dyer  did  not  discover  or  invent  the  im- 
provements, and  that  the  defendant  had  not  pirated  or 
infringed  the  alleged  inventions ;  that  the  improvements 
and  inventions  were  not  new  or  original,  and  that  J.  C. 
Dyer  was  not  the  first  and  sole  inventor  of  the  improve- 
ments and  inventions :  that  the  substance  of  the  alleged 
improvements  consisted  of  the  substitution  of  an  indented 
wheel  or  cam  for  a  notched  bar  of  iron,  and  was  by  no 
means  an  improvement,  but  only  a  colourable  alteration 
in  the  mode  of  producing  the  same  result  as  by  the  old 
machinery,  and  introduced  merely  for  the  purpose  of 
fraudulently  continuing  the  existence  of  the  letters  patent, 
previously  granted  to  the  said  J.  C.  Dyer,  and  then  about 
to  expire :  that  for  some  months  previous  to  the  taking 
out  the  said  letters  patent,  of  the  9th  December,  1825, 
machines  constructed  on  the  principles  for  which  the  said 
letters  patent  were  so  taken  out,  were  used  and  worked 
for  makingfiUet  cards  by  Dyer  himself;  and  that  in  1810 
machines  upon  the  principle  of  the  horizontal  notched 
plate,  and  similar  to  those  constructed  by  the  defendant, 
for  a  person  named  Walton,  had  been  and  then  were  in 
use  in  or  near  London,  and  that  a  patent  was  taken  out 
in  respect  of  the  same  at  or  about  that  time,  which  letters 
patent  had  expired;  that  in  1835  the  plaintiff  Parr  made  a 
machine  without  license  under  the  patent,  and  informed 
the  defendant,  who  was  then  in  his  employ,  that  the 
letters  patent  of  1825  were  invalid,  and  not  worth  a  straw  : 
that  no  such  machine,  as  was  actually  at  work  as  a  wire- 
card  making  machine,  upon  the  principle  professed  to  be 
explained,  could  be  made  by  or  from  the  description  con- 
tained in  the  enrolled  specification.  The  answer,  how- 
ever, admitted  that  the  defendant  had  made  and  sold  card 
fillet  machines,  similar  in  substance  to  the  improved  card 
fillet  machines  made  by  the  plaintiffs. 

An  ex  parte  injunction  was  granted  by  the  Vice-Chan- 
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cellor,  in  July,  1838,  which  his  Honour  declined  to  dis 
solve  on  the  coming  in  of  the  answer ;  and  the  defendant 
now  appealed  from  that  decision. 

It  was  argued,  on  the  part  of  the  defendant^  that  the  bill 
did  not  set  forth  the  nature  of  the  infringement  complained 
of  with  sufficient  clearness  to  show  the  Court  whether 
any  infringement  had,  in  fact,  taken  place;  nor  did  it 
show  in  what  the  improvements  consisted,  so  that  the 
Court  could,  in  fact,  form  no  opinion. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the 
long  possession  of  the  patent  in  question  was  sufficient 
reason  for  the  injunction;  that  though  the  bill  did  not 
particularize  the  acts  done  by  the  defendant  so  as  to  shew 
in  what  the  infringement  complained  of  consisted,  still 
the  answer  admitted  the  making  of  machines  in  sub- 
stance the  same  as  those  described  under  J.  C.  Dyer's 
patent. 

The  Lord  Chancellor, — The  bill  does  not  state  such 
a  case  as  to  justify  the  granting  of  an  injunction ;  but  the 
answer  does  state  that  which,  if  stated  in  the  bill,  would 
have  entitled  the  plaintiffs  to  an  injunction  as  regards 
their  title.  There  are,  however,  other  statements  con- 
tained in  the  answer,  which  throw  doubt  on  the  right  of 
the  plaintiffs  to  the  injunction  prayed  by  them;  the 
answer  disputes  the  validity  of  the  letters  patent,  and 
states  that  the  alleged  invention  is  not  new,  and  that  the 
specification  is  imperfectly  set  forth.  On  the  other  hand, 
the  plaintiffs  contend  that  there  has  been  a  long  posses* 
sion  and  enjoyment  under  the  letters  patent  of  1825. 
This  Court  gives  credit,  no  doubt,  to  long  enjoyment 
under  the  letters  patent,  until  it  is  proved  that  they  are 
bad;  but  then  there  must  be  not  only  enjoyment,  but 
exclusive  enjoyment,  under  them.  (Hill v.  Thompson  et  al,*) 
The  question  is,  whether  in  this  answer  such  a  case  is 
admitted.  The  answer  states  that  the  plaintiff  Parr,  when 
not  interested  in  the  letters  patent,  had  made  an  engine, 
or  a  machine,  upon  the  principle  claimed  by  the  letters 
patent,  and  insists  that  the  letters  patent  are  not  new ; 
the  defendant  shews,  that,  by  the  exercise  by  the  plaintiff 
Parr,  when  not  interested  m  the  letters  patent,  of  the 
right  to  make  the  machines,  and  by  the  defendant  since, 
is  inconsistent  with  the  exclusive  right  of  the  plaintiffs, 
and  not  only  negatives  exclusive  enjoyment  by  Dyer  and 

•  Vol.  i.,  p.  369. 
VOL.   II.  F   F 
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the  plaintiffi),  but  shews  that  the  title  of  the  plaintiflh  was 
disputed  by  the  very  party  who  now  sets  up  the  ezciusive 
enjoyment.  If  the  difficulty  had  been  only  the  generality 
of  the  statement  in  the  bill,  I  should  have  supported  the 
letters  patent,  but  the  allegations  in  the  answer  negative 
the  exclusive  enjoyment  claimed  by  the  plaintiffs.  I  think 
the  right  course  is^  not  to  restrain  the  defendant^  but  to 
give  the  plaintiffs  the  opportunity  of  trying  the  question 
at  law;  and  they  can  make  another  application  to  the 
Court  on  a  different  case  if  they  choose,  for  there  is  no 
doubt,  from  the  admissions  in  the  answer,  that  the  defend- 
ant has  made  machines  upon  the  principle  comprised  in 
the  letters  patent.  The  injunction  must  be  dissolved, 
with  liberty  for  the  plaintiffs  to  bring  an  action.  The 
order  of  the  Vice-chancellor  to  be  discharged,  and  the 
costs  of  the  proceedings  before  his  Honour,  as  also  the 
present  costs,  must  be  costs  in  the  cause. 


WESTHEAD  v.  KEENE  AND  OTHERS. 

In  the  Court  of  Chancery,  before  the  Master  of  the  Roils  (Lord  Langdale)^ 

12M/tt/ie,1839. 

Mr,  Pemberton. — In  this  cause,  in  which  Joshua  Procter 
Westhead  is  the  plaintiff,  and  Charles  Keene,  Christopher 
Nickels,  and  the  London  Caoutchouc  Company,  are  the 
defendants,  I  am  humbly  to  move  your  Lordship,  that  the 
defendants  Charles  Keene  and  Christopher  Nickels  may 
be  restrained  by  the  order  and  injunction  of  this  Honour- 
able Court,  from  making  or  using  an  invention  described 
in  the  plaintiff's  patent  My  Lord,  this  is  a  case  which  has 
been  before  your  Lordship  upon  demurrer  some  time 
ago ;  *  your  Lordship  overruled  the  demurrer,  and  we  have 
now  got  the  matter  before  the  Court  for  an  injunction, 
which  is  supported  by  affidavits.  The  plaintiff  is  Joshua 
Procter  Westhead ;  and  the  defendants  are  Charles  Keene 
and  Christopher  Nickels,  the  parties  against  whom  the 
injunction  is  sought,  and  the  London  Caoutchouc  Com- 
pany, who  contracted  with  the  plaintiff  for  the  purchase 
of  the  invention;    and   who   are,   of  course,   materially 

•  Ante,  page  425. 
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interested  in  the  question  before  the  Court.  My  Lord, 
the  bill  states  that  on  the  16th  of  February,  1836,  the 
plaintiff)  Joshua  Procter  Westhead,  obtained  letters  pa- 
tent for  an  improved  method  of  cutting  caoutchouc,  or 
India-rubber,  leather,  hides,  and  similar  substances,  so  as 
to  render  them  applicable  to  various  useful  purposes.*  My 

•  The  Rpecification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c., — Now  know 
ye,  that  in  compliance  with  the  said  proviso,  I,  the  said  Joshua  Procter 
Westhead,  do  hereby  declare  the  nature  of  my  said  invention,  and  the 
manner  in  which  the  same  may  be  performed  and  carried  into  effect,  by 
reference  being  had  to  the  annexed  drawings,  and  the  following 
description  thereof.  The  scale  to  which  the  drawings  are  made  is 
marked  thereon,  and  similar  figures  and  letters  of  reference  are  used 
to  indicate  similar  parts  throughout  the  whole  of  the  drawings.  The 
annexed  drawing  represents  one  arrangement  of  machinery  or  appa- 
ratus, by  which  my  improved  method  of  cutting  is  carried  into  effect. 

"  Fig.  1,  represents  an  end,  and, 

"  Fig.  2,  a  iTont  view  of  the  machine,  in  which.  A,  is  a  driving-shaft, 
which  receives  motion  by  hand  from  the  crank-handle.  A,  or  from  other 
power,  as  circumstances  may  require.  This  motion  can  either  be  im- 
parted or  arrested,  at  the  pleasure  of  the  operative  or  person  attending 
the  machine.  B,  represents  the  fly-wheel,  for  the  purpose  of  equalizing 
the  rotation  of  the  shaft,  a,  and  c,  a  pulley  keyed  on  the  shaft,  and 
carrying  the  strap,  D.  Immediately  above  the  pulley,  c,  and  parallel 
to  tne  shaft,  A,  is  placed  the  shaft,  E,  supported  by  two  hangers, 
d,  d,  and  revolving  freely  on  its  axis.  On  this  shaft  are  placed  the 
pulleys,  e  and  e*,  the  former  receiving  motion  from  the  strap,  D,  and 
the  latt«r  imparting  motion  to  the  strap,  F,  which  passes  round  the 
pulley,  /,  placed  firmly  on  the  small  shaft,  /S  /*,  carrying  the  two 
small  circular  discs  or  cutters,  ^,  g,  which  are  revolved  (in  the  directioQ 
of  the  arrows)  at  an  increased  velocity  due  to  the  relative  circum- 
ferences of  the  various  pulleys,  c,  e,  e  ,  and/.  By  reference  to  the 
driving-shaft,  A,  at  the  opposite  extremity  to  that  at  which  the  power 
is  imparted,  it  will  be  seen  that  a  small  bevel-wheel,  a,  is  placed 
thereon,  gearing  into  a  similar  bevel,  a\  or  a',  placed  on  a  transverse 
shaft,  6,  b,  as  best  seen  at  fig.  1.  This  shaft,  6,  h,  is  allowed  to  move 
endwise  in  the  journals  or  supports  in  which  it  is  supported,  so  that 
either  ihe  bevel,  a*,  or  a',  can  be  put  in  gear  with  the  driving-bevel,  a, 
and  diereby  the  direction  of  rotation  of  the  shaft,  b,  6,  may  be  reversed 
at  pleasure.  When  either  of  the  bevels,  a\  or  a',  are  put  in  gear  with 
the  bevel,  a,  it  is  kept  so  by  means  of  a  small  catch,  6*,  which  falls 
into  a  groove  cut  into  the  shaft,  6,  6,  and  prevents  any  end  traverse, 
or  movement  of  the  shaft,  until  removed  by  the  operator  for  the  pur- 
pose of  reversing  the  rotation.  From  the  shaft,  b,  &,  motion  is  con- 
veyed by  means  of  the  pulley,  G,  and  the  strap,  g^  to  the  pulley,  H, 
which  is  supported  on  a  shaft  by  hangers,  A,  A,  similar  to  the  shiit,  s, 
already  described.  This  shaft  is  also  provided  with  a  small  drum,  or 
barrel,  i,  as  seen  at  fig.  2,  which  imparts  motion  at  a  reduced  speed  to 
the  strap,  s,  and  thence  to  the  pulley,  K,  placed  at  one  end  of  the  shaft, 
m,  m,  m,  as  seen  at  fig.  2.    At  the  opposite  end  of  the  shaft,  m,  m, 

ff2 
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Lord,  I  believe  I  had  better  Btate  generally  what  is  the 
nature  of  the  invention.     The  object  of  the  invention  is^ 

(which  is  supported  in  the  sliding  carriage,  n,  n,  n,  n,)  is  placed  a  spur- 
wheel,  gearing  into  a  similar  wheel  placed  on  the  extremity  of  a  screw 
passing  the  whole  length  beneath  the  carriage,  n,  n,  n,  n,  and  taking 
into  a  stationary  nut  attached  to  the  ])art,  n^  n\  similar  to  the  arrange- 
ment for  traversing  the  slide  rest  in  lathes  of  the  ordinary  construc- 
tion, the  direction  of  traverse  or  end  motion  of  the  carriage,  it,  it,  n,  n, 
necessarily  depending  on  the  direction  of  rotation  of  the  pulley,  K. 
o,  0,  are  two  supports  attached  to  the  carriage,  n,  ft,  fi,  n,  ana  provided 
with  small  shafts,  r,  and  r\  which  receive  a  slow  revolving  motion  from 
the  bevels,  o\  and  o',  the  former  of  which  is  placed  on  the  shafts,  m,  m. 
p,  P,  represent  two  stationary  shields,  or  rests,  suppported  from  the 
part,  nS  n\  each  provided  with  an  horizontal  slot  or  opening  to  allow 
of  the  alternate  traverse  of  the  small  shafts,  r,  and  r^,  as  well  as  a  per- 
pendicular cut,  or  opening,  through  which  the  lower  extremity  of  the 
cutter,  fff  is  caused  to  revolve,  as  seen  at  fig.  2.     By  tracing  the  motion 
of  this  machine,  it  will  be  seen  that  the  cutters,  §f,  g,  are  receiving  a 
quick  rotation,  at  the  same  time  that  the  shafts,  r,  and  r\  are  receivmg 
a  slow  rotation,  as  well  as  a  slow  end  traverse  or  progressive  motion, 
dependant  on  the  screw  motion  which  governs  the  traverse  of  the 
carriage,  n,  n,  n,  n.     Supposing,  therefore,   a  flat  disc  or  piece  of 
caoutchouc,  leather,  hide,  or  omer  similar  substance,  to  be  secured  in 
the  position  represented  at  s,  by  means  of  washers  and  screw-nuts,  or 
other  convenient  apparatus,  it  will  ])artake  of  the  motion  of  the  shaft, 
r,  on  which  it  is  placed,  and  gradually  revolve  and  keep  in  contact 
with  the  cutter,  ^,  regularly  approaching  the  same  by  the  traverse  of  the 
•carriage,  t?,  n,  n,  n,  in  the  direction  of  the  arrow,  n",  and  thereby  cut 
the  material,  8,  into  fillet  or  tape,  tj  t^  t^  till  the  whole  is  disposed  of. 
The  utility  of  the  rests  or  shields,  p,  p,  will  now  be  obvious  in  support- 
ing the  material  to  be  cut  when  subjected  to  the  action  of  the  cutter, 
g,  which  has  a  constant  tendency  to  press  it  against  the  surface  of  the 
rest,  p.    In  operating  with  this  machme  it  will  be  remarked  that  while 
the  shaft,  r,  wnich  carries  the  material,  8,  is  approaching  the  cutter,  g, 
the  corresponding  shaft,  r',  is  receding  from  the  cutter  to  which  it 
helongs,  so  that  when  the  piece  s,  is  finished,  and  the  shaft,  r,  which 
supported  it,  is  near  to  the  cutter,  ^,  the  corresponding  shaft,  r\  is  at 
the  greatest  distance  from  its  cutter.    In  this  position  the  machine  is 
stopped  by  the  operative  or  attendant,  and  the  disc,  or  flat  piece  of 
caoutchouc  or  other  material  placed  on  the  shaft,  r\  the  catch,  6\ 
elevated  and  the  shaft,  6,  h,  removed  endwise  in  the  direction  of  the 
arrow,  6',  fig.  1,  so  as  to  relieve  the  bevel,  a\  and  bring  the  bevel,  a\ 
into  gear  with  the  driving-bevel,  a,  and  thereby  reverse  the  direction  of 
rotation  of  the  pulley,  K,  and  consequently  the  traverse  of  the  carriage, 
n,  n,  n,  n.    The  machine  being  again  put  in  motion,  the  cutting  proceeds 
on  the  one  shaft,  r\  while  the  opposite  shaft,  r,  recedes  m>m  the 
cutter,  fff  preparatory  to  receiving  a  fresh  piece  of  material  as  soon  as 
that  under  operation  shall  be  finished ;  and  the  machine  again  stopped 
as  before ;  thus  the  shafts,  r,  and  r*,  are  alternately  loaded,  and  the 
material  cut  from  a  fiat  disc  into  a  continuous  fillet  or  riband.    Now 
although  the  machine  which  I  have  above  described  answers   the 
intended  purpose  of  enabling  me  to  carry  into  effect  my  improved 
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for  an  improved  method  of  cutting  caoutcliouc^  which 
may  be  cut  into  a  sort  of  riband,  which  is  done  in  a 
peculiar  method  ;  a  method  wholly  unknown  to  be  applied 
to  the  purpose  until  the  present  invention.  The  old  method 
of  cutting  it,  was  by  having  it  in  bottles,  and  then  it  was 
cut  in  a  spiral  form  in  the  ordinary  mode,  which  answered 
the  purpose;  but  solid  or  irregular  pieces  of  India-rubber 
could  not  be  cut  in  that  mode.  The  invention  of  the 
plaintiff  has  been  used  by  the  defendants  for  the  refuse 
India-rubber ;  which  they  now  press  down  and  consolidate 
into  a  disc,  and  by  means  of  a  machine  it  is  cut  into  bands  or 
fillets;  the  consequence  of  which  is,  that  they  may  be  cut 
from  that  sort  of  India-rubber,  which  before  was  merely 
refuse  and  wholly  worthless.  My  Lord,  the  defendants  put 
in  a  demurrer^  and  upon  the  demurrer  coming  on,  it  was 

method  of  cutting  caoutchouc,  or  India-rubber,  leather,  hides,  and 
similar  substances,  so  as  to  render  them  applicable  to  various  usefiil 
puri)oses,  I  am  fully  aware  that  the  same  ma^  be  variously  modified ;  as 
for  instance,  instead  of  imparting  a  rectilmear  or  progressive  move- 
ment, as  well  as  a  rotary  motion  to  a  piece  of  caoutchouc,  or  India- 
rubber,  leather,  hide,  or  similar  substance  intended  to  be  cut  into 
fillets,  a  revolving  motion  only  may  be  imparted,  and  by  causing  the 
pedestal  or  bearings  upon  which  the  revolving  cutters  work,  to  be 
fixed  upon  or  attached  to  a  sliding  carriage,  and  made  to  advance  in 
the  direction  of  the  material  to  be  operated  upon,  a  similar  effect  may 
be  produced,  and  the  caoutchouc,  leather,  hide,  or  similar  substance,  be 
cut  into  fillets  or  tapes  of  the  required  thickness.  It  is  also  obvious 
that  instead  of  using  revolving  or  circular  cutters,  longitudinal  or 
straight  knives  or  cutters  may  be  applied,  to  which  rapid  reciprocating 
motion  may  be  given  for  the  purpose  of  cutting  the  caoutchouc,  hides, 
and  similar  substances,  into  fillets.  The  position  of  the  various  motions 
and  parts  of  the  machinery  for  the  accomplishment  of  my  method 
of  cutting  such  materials,  may  also  be  considerably  varied  if 
required,  and  rendered  more  completely  self-acting  or  independent 
of  the  operative  or  attendant  But  as  one  peat  advantage  arising 
from  the  adoption  of  my  improved  method  is  that  of  cuttms  pieces 
of  material  of  irregular  shape  and  size,  the  adjustments  of  which 
must  always  depend  on  the  judgment  of  the  operative,  I  have 
considered  it  best  to  leave  the  machine  also  greatly  dependant  on  his 
or  her  attention.  I  therefore  wish  it  to  be  understood,  that  I  claim 
as  my  invention  not  only  the  machine  hereinbefore  described,  but  also 
any  modification  of  such  machine  by  which  my  improved  method  of 
cutting  caoutchouc  or  India-rubber,  hides,  and  similar  substances,  into 
a  band,  tape,  or  fillet,  by  means  of  a  revolving  or  other  cutter,  acting 
on  the  exterior  edge  of  such  materials,  and  regularly  cutting  the  same 
in  a  spiral  or  helical  direction  towards  the  centre,  can  or  may  be  effected. 
And  such  my  invention  being  new,  and  never  before  effected  by  ma- 
chinery, I  do  hereby  declare  this  to  be  my  true  and  faithful  specifica- 
tion of  the  same. — In  witness  whereof,  &c. 

"  Joshua  Procter  Wustuead." 
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argued  that  the  patent  was  invalid  upon  the  face  of  it  It 
was  said  the  description  of  a  patent  for  an  improved 
method  of  cutting  caoutchouc,  or  other  similar  substances, 
so  as  to  render  them  applicable  for  various  useful  pur- 
poses, was  an  improper  description,  and  the  specification 
did  not  remove  the  difficulty  which  was  supposed  to  exist 
from  the  too  great  distension  of  the  patent ;  your  Lordship 
was  of  opinion  it  was  impossible  to  decide  that  it  was 
not  right,  and  your  Lordship  overruled  the  demurrer,  and 
the  parties  are  proceeding  now  upon  the  affidavits.  My 
Lord,  my  objections  are  partly  objections  of  law,  and  partly 
objections  of  fact;  and  I  apprehend,  probably  your  Lord- 
ship will  be  of  opinion  that  all  that  can  be  done  at  present, 
will  be  to  direct  an  action  to  be  brought.  I  do  not 
imagine  that  the  Court  will  dispose  of  it  without  an  action, 
but  we  hope,  in  the  meantime,  an  injunction  will  be 
granted;  and  these  parties,  it  appears,  ought  not  to  be 

(permitted  to  go  on  using  this  invention  in  the  meantime* 
f  your  Lordship  should  say  it  is  not  a  cause  in  which, 
considering  the  delay  which  has  taken  place,  the  Court 
ought  to  interfere  by  way  of  injunction ;  perhaps  your 
Lordship  will  put  the  parties  upon  terms.  My  Lord,  the 
first  affidavit  filed  in  support  of  the  motion,  was  an  aflSdavit 
filed  on  the  6th  of  December  1838;  it  is  the  affidavit  of 
Mr.  Westhead  himself,  and  he  states  that  letters  patent 
were  granted  to  the  effect  I  have  stated  to  your  Lordship, 
that  be  duly  enrolled  the  specification  within  the  six 
months,  and  that  the  specification  is  in  the  form  men- 
tioned. Perhaps  your  Lordship  will  allow  me  to  hand  up 
this  drawing  to  your  Lordship,  and  you  will  then  see  the 
specification.  Now,  my  Lord,  as  your  Lordship  sees  in 
fig.  2,  s,  is  the  disc  of  the  India-rubber ;  then  there  is 
above  a  red  line,  o,  which  is  the  circular  cutting-knife ; 
the  principle  of  the  machine  is,  that,  when  this  winch,  or 
whatever  it  is  called,  at  the  end  the  machine  is  turned, 
the  knife  revolves,  and  then  the  India-rubber  is  gradually 
approximated  to  the  knife  which  cuts  the  India-rubber, 
as  the  India-rubber  turns  round.  There  is  a  lateral  motion 
which  keeps  it  up  to  the  knife,  and  the  knife  itself  turns, 
which  cuts  the  India-rubber. 

Mr.  Tinney  (for  the  defendants). — The  India-rubber 
revolving  assists  the  cutting. 

Mr.  Pemberton. — It  keeps  it  up  to  the  knife;  there  are 
three  motions  by  which  this  solid  piece  is  cut. 


OF   PATENT   CASKS.  439 

The  Master  of  the  Rolls. — Mr.  THnnet/y  you  say  the 
patent  is  clearly  bad ;  there  ought  to  be  no  inter- 
vention at  all^  and,  therefore,  you  decline  keeping  an 
account  ? 

Mr,  Tinney. — Oh  yes,  my  Lord,  we  don't  use  this 
invention. 

Mr.  Pembertoru — If  they  do  not,  we  shall  fail  at  law. 
My  Lord,  that  is  the  question  which  will  have  to  be  tried 
at  law.  And  then,  my  Lord,  Mr.  Westhead,  in  his  affidavit, 
says,  **  that  in  the  latter  part  of  the  month  of  July,  or 
the  beginning  of  the  month  of  August,  1838,  he  was,  for 
the  first  time,  informed  by  Robert  William  Siever,  of 
Henrietta-street,  Cavendish-square,  that  the  defendants, 
Charles  Keene  and  Christopher  Nickels,  were  infringing 
his  patent  rights  ;  until  which  time  he  did  not  know  that 
the  defendants  or  either  of  them  were  infringing  his  patent 
rights,  and  deponent  believes,  that,  by  such  infringement, 
the  defendants  have  made  considerable  profits,  to  the 
manifest  and  serious  injury  of  the  deponent."  Then,  my 
Lord,  there  is  the  affidavit  of  Edward  Woodcock,  a  me- 
chanist, who  was  formerly  in  the  employ  of  the  defend- 
ants, Messrs.  Keene  and  Nickels  ;  and  he  says,  he  has  for 
the  last  twelve  years  been  engaged  in  mechanical  pursuits, 
and  is  well  acquainted  with  the  science  or  business  of  a 
mechanist  That  after  the  grant  of  the  letters  patent, 
and  in  March,  1836,  deponent,  with  the  assistance  of 
one  Benjamin  Nickels  (a  brother  to  the  defendant,  Chris- 
topher Nickels),  manufactured,  or  assisted  in  manufac- 
turing, by  order  of  Charles  Keene  and  Christopher  Nickels, 
for  the  use  of  the  firm,  a  machine,  varying  in  some  im- 
material particulars  and  details,  but  otherwise  precisely 
the  same  in  principle,  construction,  mode  of  use,  and 
operation,  as  the  machine  invented  and  constructed  by  the 
plaintiff,  Westhead.  Now,  my  Lord,  I  believe  the  only 
difference  between  the  two  is  the  mode  in  which  the  disc 
is  placed :  in  the  one  case  it  is  horizontal,  and  in  the 
other  it  is  vertical ;  it  is  precisely  the  same  in  every  other 
respect,  the  motion  is  the  same ;  the  lateral  motion  is  the 
same,  and  the  rotatory  motion  is  the  same ;  the  only  dif- 
ference is,  that  the  one  is  laid  flat  and  the  other  round. 
Our  letters  patent  were  in  February;  and  after  this  is 
done  the  first  thing  is,  that  in  March  it  is  intimated  in 
the  manner  I  have  described  to  your  Lordship.  Now, 
these  affidavits  were  filed  in  support  of  the  motion  origi- 
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Dally ;  and  instead  of  meeting  the  motion  on  those  affi- 
davits (which,  to  be  sure,  might  have  been  done  at  once 
in  a  more  satisfactory  manner,  if  they  say  they  have  not 
infringed  the  patent)  they  filed  a  demurrer  to  the  bill 
while  the  notice  of  motion  was  pending. 

Mr.  Tinney. — ^No,  you  are  under  a  mistake;  the  notice 
of  motion  was  given  on  the  8th  of  December,  and  the 
demurrer  was  argued  on  the  3d  of  December. 

The  Master  of  the  Rolls. — The  notice  of  motion  is  dated 
the  7th  of  December. 

Mr.  THuuet/. — Yes,  my  Lord,  and  the  demurrer  was 
argued  and  overruled  on  the  3d. 

Mr.  Pemberton. — The  notice  of  motion  was  served  on 
the  8th.     It  does  not  in  the  least  degree  affect  the  pro- 

Eriety  of  the  proceedings.  Why  file  a  demurrer  to  the 
ill  to  put  us  to  all  the  expense  of  the  demurrer,  and  to 
put  the  Court  to  the  trouble  of  being  occupied  a  day  and 
a  half  on  a  long  discussion  on  the  merits  of  the  invention — 
if  the  gentlemen  are  really  justified  in  saying  what  they 
now  say,  that  they  had  not  for  nine  months  before  used 
our  invention  ?  Mr.  Tinney  says  they  are  not  to  keep  an 
account,  because  they  do  not  use  our  invention :  it  is  the 
shortest  possible  answer  to  it; — why  file  a  demurrer? 
Instead  of  taking  the  course  of  meeting  it  upon  the 
affidavits,  they  demurred;  they  put  us  to  the  expense  of 
arguing  the  demurrer,  and  afterwards  (the  demurrer  being 
overruled)  they  filed  affidavits  in  answer  to  our  applica- 
tion ;  and  the  first  affidavit  which  I  have  got  is  the  affi* 
davit  of  Mr.  Christopher  Nickels^  the  defendant;  and, 
my  Lord,  no  doubt  Mr.  Nickels,  the  defendant,  in  many 
respects  contradicts  the  affidavit  of  Woodcock,  and  the 
question  is,  whether  that  is  not  a  matter  which  must  be 
tried  at  law.  The  defendant.  Nickels,  cannot  be  examined, 
but  Woodcock  will  be  put  into  the  box,  and  will  be 
examined  and  cross-examined,  no  doubt,  very  strongly ; 
but  to  say  that  Mr.  Nickels  is  to  avail  himself  of  his  own 
evidence  in  a  Court  of  Equity,  when  he  could  not  do  so  in 
a  Court  of  Law,  is  going  rather  too  far.  He  says,  "  he 
hath  perused  the  affidavit  of  Woodcock  sworn  on  the 
20th  of  November,  and  he  says  he  never  was  employed 
in  the  elastic  department  of  the  business,'*  (what  is  meant 
by  that,  I  do  not  know ;)  **  but  only  in  the  grinding  and 
re -composing  of  India-rubber  in  blocks  for  the  use  of 
stationers,  and  for  sheet  India-rubber,  and  other  purposes.'' 
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The  affidavit  then  refers  to  a  French  publication,  which  is 
said  to  contain  the  description  of  a  similar  invention,  and 
that  copies  have  been  obtained  by  him,  and  by  other  per- 
sons in  this  country  in  the  course  of  the  years  1834  and 
1835.  The  effect  of  this  affidavit  is  to  say,  as  I  under- 
stand it,  that  the  description  in  the  French  work,  published 
in  the  year  1834,  contains  an  account  of  an  invention 
similar  to  that  for  which  the  plaintiff  has  obtained  his 
patent.  The  defendant  then  says,  *^  that  on  deponent's 
reading  the  printed  copy  of  plaintiff's  specification,  he 
was  unable  to  make  out  what  the  distinction,  novelty,  or 
improvement  was,  sought  to  be  protected  by  the  patent, 
inasmuch  as  it  set  forth  no  other  species  of  machinery 
than  had  been  used  in  separate  parts,  or  with  some  imma- 
terial modification  by  deponent  and  others  in  the  manu- 
factory for  cutting  India-rubber  only,  and  not  leather 
hides,  or  other  similar  substances.  That  it  hath  been  the 
habit  of  this  deponent  and  his  partner  to  keep  a  large 
stock  of  raw  material,  or  unmanufactured  India-rubber, 
in  their  factory,  ready  for  consumption ;  and  that,  in  point 
of  fact,  at  the  last-mentioned  period,  they  had  an  average 
stock  thereof  for  two  years'  consumption;  and  that  at 
the  present  time  they  have,  to  the  best  of  deponent's 
belief,  a  stock  of  India-rubber  enough  for  four  years'  con- 
sumption." My  Lord,  this  is  the  drawing  of  the  machine 
used  by  the  defendants. 

The  Master  of  the  Rolls. — This  is  an  old  machine. 

Mr.  Pemberton. — It  is  what  they  call  an  old  machine ; 
that  is  the  question  to  be  tried. 

Mr.  Tinney. — It  is  the  machine  they  have  always  used 
until  they  found  out  the  other. 

Mr.  Pemberton. — ^The  question  is  as  to  the  truth  of 
this ;  here  is  their  statement ;  here  is  the  man  who  lived 
in  the  factory — Benjamin  Nickels,  who  positively  swears, 
as  your  Lordship  has  heard :  he  says  this  has  been 
''from  time  whereof  the  memory  of  man  is  not  to  the 
contrary." 

The  Master  of  the  Rolls. — That  is  rather  a  long  time 
for  him  to  swear  to. 

Mr.  Pemberton. — He  says,  "he  believes  the  same  method 
has  been  applied  from  time  immemorial  by  shoemakers 
and  leather-cutters  to  the  cutting  of  boot-laces  and  leather 
thongs,  and  by  other  manufacturers." 
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The  Master  of  the  Rolls, — ^The  principle,  I  think,  has 
been  applied  a  very  long  time  in  that  way.  I  suppose 
every  boy  who  has  been  at  school  recollects  that  he  might 
cut  a  piece  of  leather  in  the  form  of  half«a-crown,  and 
then  cut  it  out  afterwards  in  threads  or  strips,  by  cutting 
round  the  circumference. 

Mr.  Kindersley. — You  cannot  do  that  with  India-rubber, 
my  Lord. 

The  Master  of  the  Rolls, — Are  the  drawings  here 
which  are  described  as  being  in  the  French  work  brought 
over  in  November,  1834  ? 

Mr.  Morris. — Yes,  my  Lord. 

The  Master  of  the  Rolls. — Let  me  see  one  of  them. 
(The  book  was  handed  to  his  Lordship.) 

Mr.  Tinney. — We  have  a  verified  explanation,  my  Lord, 
of  the  technical  words  in  that  book. 

The  Master  of  the  Rolls. — It  appears  the  very  same 
thing:  the  plan  of  the  machine  is,  to  cut  the  disc  of 
caoutchouc ;  here  are  the  two  things  revolving. 

Mr.  Pemberto7i. — I  believe,  my  Lord,  there  is  a  good 
deal  of  resemblance  of  the  invention  described  in  that 
book  and  ours :  but  it  never  was  in  use  here.  Doctor  Ure 
says  he  saw  that  book,  and  that  it  is  not  a  publication  of 
the  invention  in  this  country  which  would  prevent  per- 
sons obtaining  a  patent  for  it.  I  have  not  seen  it,  and 
therefore  cannot  tell  what  it  is. 

The  Master  of  the  Rolls. — In  figure  2,  you  will  see 
sufficient*  to  explain  how  it  is ;  there  is  a  slight  variation 
in  the  form  of  putting  it. 

Mr.  Pemberton.—ily  Lord,  the  defendant  says  he  bad 
in  constant  use  in  their  said  factory  a  machine  similar  to 
that  described  in  the  work,  which  your  Lordship  has  seen, 
which  description  was  taken  from  the  factory  of  Rattier 
and  Guiball,  in  Paris.  And  then,  my  Lord,  he  refers  to 
another  work,  I  believe  another  French  work,  entitled, 
**  Dictionnaire  de  I'lndustrie  Manufacture  Commerciale 
et  Agricole." 

Mr.  Tinney. —  It  is  another  description  of  the  same,  my 
Lord. 

Mr.  Pemberton. — ^*That  the  said  last-mentioned  work 
contains  a  description  of  a  process  and  machine  for  cut- 
ting India-rubber  from  flat  discs  into  bands  or  fillets, 
upon  precisely  the  same  principle  as  the  machinery  and 
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process  used  in  this  country."  Here,  again,  my  Lord,  I 
repeat,  supposing  this  to  be  true,  I  cannot  understand  on 
what  principle  it  is  these  parties  have  taken  the  course 
which  they  have  taken  here ;  they  say  we  have  long  since 
abandoned  it ;  at  all  events,  they  put  us  to  the  arguing 
the  demurrer,  and  answering  the  affidavits,  and  bringing 
it  before  your  Lordship  in  the  way  in  which  it  stands. 
Then,  my  Lord,  there  is  an  affidavit  of  Mr.  Keene,  the 
defendant,  which  is  not  of  any  consequence.  He  says  he 
resides  in  Sussex-place,  Regent's-park.  That  he  never 
gave  any  order  to  Edward  Woodcock ;  nor  to  his  know- 
ledge and  belief  did  his  partner.  Nickels,  ever  give  any 
order  to  Woodcock,  to  construct  a  machine  for  the  pur- 
pose of  cutting  India-rubber  into  tapes  or  fillets  upon  the 
Erinciple  of  the  plaintiff's  patent  invention.  He  says  he 
as  read  the  affidavit  of  Christopher  Nickels,  and  he 
believes  it  to  be  true.  Then  there  is  the  affidavit  of 
Doctor  Andrew  Ure,  principally,  as  it  appears  to  me, 
giving  his  opinion  upon  the  matter  of  law,  and  upon  the 
validity  of  the  specification.  It  seems  to  me  that  Dr.  Ure 
had  either  read  Mr.  Tinney's  speech,  or  Mr.  Tinney  had 
read  Dr.  Ure's  affidavit.  The  principal  part  of  his  affidavit 
goes  to  shew,  I  believe,  that  India-rubber  is  an  elastic 
substance,  and  that  the  machine  is  for  cutting  India- 
rubber,  leather,  hides,  and  similar  substances,  into  tapes 
and  fillets,  and  so  on. 

Mr,  Tinney, — Or  cork. 

Mr,  Pemberton, — He  is  of  opinion  that  the  specifi- 
cation is  invalid;  that  is  a  matter  which  I  presume  is 
either  for  your  Lordship,  or  rather  for  a  Court  of  law,  to 
determine. 

The  Master  of  the  Rolls, — Will  you  undertake  to  bring 
an  action  ? 

Air,  Pemberton, — Yes,  my  Lord,  we  will  undertake  to 
do  so. 

The  Master  of  the  Rolls. — If  you  undertake  to  bring  an 
action,  I  think  I  ought  to  let  this  motion  stand  over  till 
you  have  brought  your  action,  and  I  know  the  result  of  that 
action,  with  liberty  to  the  other  side  to  apply  at  any  time. 

Mr,  Tinney, — I  think,  my  Lord,  I  can  shew  your  Lord- 
ship that  there  is  no  pretence  whatever  for  this. 

The  Master  of  the  Rolls, — It  will  not  prejudice  you, 
Mr,  Tinney,  in  any  way;  the^  undertake  to  bring  an 
action,  whatever  is  done  with  this  motion. 
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Mr,  Pemberton.—We  shall  bring  an  action  un- 
doubtedly. 

The  Master  of  the  Roils. — Upon  the  evidence,  as  I  sec 
it  now  before  nie,  I  think  I  ought  not  now  to  interfere 
until  the  action  is  brought.  I  say  nothing  about  the  in- 
junction ;  if  they  undertake  to  bring  an  action,  I  shall 
do  no  harm  to  anybody,  if  I  let  this  motion  stand  over 
until  the  action  is  tried. 

Mr.  Tinney. — Your  Lordship  is  acting  upon  the  suppo- 
sition of  our  infringing  the  invention;  we  are  doing 
nothing  of  the  kind. 

The  Master  of  the  SoUs. — They  are  going  to  bring  an 
action,  Mr.  Tinney, 

Mr.  Tinney. — Your  Lordship  sees  that  this  gentleman 
has  sold  to  the  Caoutchouc  Company  what  he  considers  to 
be  the  patent  invention  ;  and,  therefore,  he  is  endeavour- 
ing to  support  the  engagement  he  has  entered  into  with 
the  Caoutchouc  Company;  and  as  long  as  he  can  give  any 
colour  to  the  existence  of  this,  he  will  do  it. 

The  Master  of  the  Rolls. — If  he  does  not  bring  any 
action  you  can  apply.  Whatever  my  opinion  might  be, 
it  will  not  save  you  from  action. 

Mr.  Tinney. — No,  my  Lord,  certainly,  but  it  will  be  a 
considerable  satisfaction  to  us  to  have  the  present  motion 
dismissed,  and  the  injunction  refused. 

The  Master  of  the  Rolls. — I  do  not  intend  to  grant  the 
injunction. 

Mr.  Tinney, — I  assure  your  Lordship  we  think  that  we 
are  annoyed,  and  that  we  are  entitled  to  have  this  motion 
refused  with  costs.  It  is  a  motion  brought  on  in  June, 
1839,  on  a  pretended  infringement  which  they  themselves 
acknowledge  they  discovered  in  July  or  August  last,  they 
do  not  know  which,  and  it  is  not  until  June,  1839,  that 
they  bring  forward  this  motion,  being  very  likely  pressed 
by  the  Caoutchouc  Company.  They  renewed  their  notice 
of  motion ;  they  gave  a  notice  on  the  6th  of  December, 
and  never  did  anything  under  it,  and  on  the  31  st  of  May, 
they  gave  notice  that  they  mean  to  bring  forward  the 
motion  again. 

The  Master  of  the  Rolls. — The  result  of  which  is  that 
I  cannot  grant  the  injunction. 

Mr.  Tinney. — I  submit  to  your  Lordship,  that  we  are 
entitled  to  the  costs  of  this  motion.  Your  Ix>rd8hip  will 
recollect  our  demurrer  was  said  to  be  vexatious,  they  hav- 
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ing  declined  to  insert  the  specification  in  the  bill^  your 
Lordship  did  not  know  that  they  had  not  a  good  patent. 
Your  Lordship  pronounced  judgment  with  a  strong  inti- 
mation of  your  opinion,  that,  but  for  Kay  and  Marshall^ 
your  Lordship  would  have  allowed  it  without  costs.  Our 
answer  was  put  in  on  the  12th  January. 

The  Master  of  the  Rolls. — Your  answer  has  been  put  in  ? 
Mr.  Tinney. — Oh  yes,  my  Lord,  our  answer  was  put  in 
on  the  12th  of  January  last. 

The  Master  of  the  Rolls. — I  will  hear  this  then — go 
on ;  Mr.  Pemberton^  I  think,  has  not  done  yet. 

Air.  Toriano. — If  your  Lordship  will  allow  me,  I  will 
state  how  it  is ;  it  is  hardly  fair  that  this  objection  should 
be  made  now.  On  the  last  motion  day,  Mr,  Dixon  and 
myself  agreed  to  this  minute,  **  Westhead  v.  Keene^  to 
remain  in  its  present  state;  no  further  affidavits  to  be 
made  on  either  side ;  to  be  brought  on  the  last  day  of  this 
term,  if  practicable.  Cornish  and  Keene  (which  is  another 
motion  in  which  the  same  parties  are  engaged)  to  stand 
over  until  the  first  seal  after  the  term."  This  was  the 
arrangement  between  my  friend,  Mr.  Dixon,  and  myself  ; 
I  apprehend  it  is  rather  too  late  now  to  take  this  sort  of 
objection;  besides  which  they  have  filed  two  affidavits, 
one  on  the  4th  of  June 

The  Master  of  the  Rolls. — I  don't  wish  to  have  any 
more  of  this ;  I  have  said  I  will  hear  the  rest  of  this 
motion ;  I  am  quite  sure  it  will  be  a  waste  of  time,  but 
still 

Mr.  Pemberton. — I  do  not  think  I  can  carry  the  case 
further,  my  Lord ;  I  put  it  upon  this,  we  have  filed  affi- 
davits in  answer.  Mr.  Woodcock  re-asserts  positively 
what  he  has  before  sworn,  and  we  have  the  affidavit  of 
Mr.  Farey,  a  gentleman  of  great  intelligence  and  know- 
ledge on  scientific  subjects,  and  whose  affidavit  at  least  is 
a  full  counterbalance  to  Dr.  Andrew  Ure*s,  who  goes 
through  tlie  wliole  of  the  matter,  and  who  states  his 
opinion  of  the  importance  of  the  invention,  and  who  an- 
swers the  objections,  as  far  as  one  scientific  gentleman  can 
dispose  of  the  opinions  of  another  scientific  gentleman ; 
with  respect  to  the  validity  of  the  specification,  it  is  not 
a  matter  for  either  of  them  to  deal  with.  He  states,  as  to 
the  objections  which  have  been  made  by  these  parties, 
that  they  cannot  tell  what  the  particular  object  of  the 
invention  is ;  he  states^  that  he  has  no  difficulty  whatever, 
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and  with  respect  to  the  notion  of  this  being  an  invention 
for  the  purpose  of  cutting  ivory  and  glass,  and  other 
things  of  that  nature,  it  is  quite  absurd.  The  invention 
is  an  invention  for  cutting  India-rubber,  and  other  similar 
substances,  which  can  be  cut  into  bands  and  tapes,  and 
fillets,  and  not  for  cutting  ivory  and  glass.  My  Lord,  Mr. 
Farey  then  states  various  other  objections  which  have 
been  taken  by  Dr.  Ure ;  he  disposes  of  them  in  a  manner 
which  I  believe  your  Lordship  will  think  is  entirely  satis- 
factory. Those  objections,  which  are  objections  in  point 
of  law,  are  matters  which  have  to  be  tried  at  law.  The 
first  is  a  point  of  fact  in  the  affidavit  of  Mr.  Woodcock, 
and  against  that  there  is  the  affidavit  of  Mr.  Nickels,  the 
defendant,  and  Mr.  Benjamin  Nickels,  his  brother,  and  it 
will  be  for  a  jury  to  decide  between  them  on  that  fact. 
As  to  the  defendant  Nickels,  of  course  he  cannot  be 
examined,  but  it  will  be  for  the  jury  to  decide  between  the 
two  parties,  upon  the  evidence  which  will  be  adduced, 
whether  the  infringement  which  has  been  alleged,  has,  or 
has  not  been  committed,  and  upon  that  the  jury  will  come 
to  a  decision,  if  necessary;  a  Court  of  Law  is  more  com- 
petent to  dispose  of  these  matters  than  a  Court  of  Equity 
on  the  legal  validity  of  the  specification  and  patent,  and 
if  we  find  that  the  patent  is  invalid,  what  is  the  conse- 
quence ?  Why,  our  bill  will  be  dismissed  with  costs,  and 
the  present  motion  will  also  be  dismissed  with  costs. 
Suppose  we  succeed,  and  this  is  dismissed  now,  we  shall 
be  in  the  position  of  having  had  our  motion  refused,  and 
with  costs ;  and  it  will  be  on  evidence,  which,  after  the 
trial,  may  turn  out  to  be  wholly  false.  Where  is  the 
justice,  I  would  ask,  in  such  a  mode  of  proceeding  ?  There- 
fore, I  take  nothing  more  than  in  any  case  we  may  be 
entitled  to,  and  I  submit  to  those  terms  which  have  been 
suggested,  at  least  by  the  Court,  that  the  motion  stand 
over,  we  undertaking  to  bring  an  action;  if  we  do  not 
bring  the  action,  then  this  motion  will  be  dismissed  with 
costs,  and  if  we  do  bring  the  action,  we  must  abide  by 
that  action,  whether  we  succeed  or  not. 

Mr,  Toriano, — My  Lord,  I  am  with  Mr.  Pemberion^  and, 
in  consequence  of  the  affidavits  of  Messrs.  Nickels  and 
Keene,  Mr.  Woodcock  has  filed  another  affidavit,  in  which 
he  reiterates  the  assertions  in  his  first  affidavit,  and  also 
exposes  the  fallacy  of  some  parts  of  the  affidavits  of 
Messrs.  Nickels  and  Keene. 
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Mr.  Kindersley. — I  appear,  my  Liord,  for  the  Caoutchouc 
Companyi  who  are  made  defendants,  and  who  are  inter- 
ested in  this ;  but  the  question  being  merely  reduced  now 
to  the  validity  or  invalidity  of  the  patent,  I  do  not  think 
it  right  to  trouble  your  Lordship  with  any  observations. 

Mr.  Tinney. — I  appear,  my  Lord,  on  behalf  of  the  de- 
fendants, against  whom  the  injunction  is  sought ;  and  I 
assure  your  Lordship  I  feel  great  unwillingness  in  giving 
the  Court  trouble  unnecessarily,  but  I  cannot  help  think- 
ing that  the  Court  will  be  saved  a  great  deal  of  trouble  by 
disposing  now  of  this  motion. 

The  Mfister  of  the  Rolls. — You  are  of  opinion,  Mr. 
Tinneyj  and  therefore  argue,  that,  when  it  is  a  mere  legal 
question,  which  it  is,  as  to  the  validity  of  the  patent,  and 
the  plaintiff  undertakes  to  bring  an  action,  which  is  to  be 
decided  at  law,  that  I  ought  to  make  an  order,  which  is 
to  be  determined  here  first. 

Mr.  Tinney. — I  thought  the  Court  of  Equity  would 
not  entertain  any  jurisdiction  to  prevent  a  person  having 
his  legal  rights ;  but  if  there  is  anything  which  in  the  least 
degree  inconveniences  or  prejudices  the  other  party^  you 
have  a  right  to  shew  that  he  has  not  made  out  either  a 
primd  facie  case  as  to  his  legal  right,  or,  if  he  had  made 
out  a  primd  facie  case  as  to  his  legal  right  on  the  face  of 
his  patent,  still  we  have  a  right  to  shew  that  the  case  is 
entirely  disproved,  because  the  invention  is  not  new,  and 
that  his  own  conduct  has  been  such,  that  he  ought  not  to 
call  upon  the  Court  to  give  him  the  least  degree  of  assist- 
ance, or  to  do  anything  which  will  prejudice  the  defend- 
ants. 1  believe  I  am  prepared  to  shew,  my  Lord,  first  of 
all,  that  there  is  not  a  primd  facie  case ;  and,  secondly, 
that  there  is  not  the  least  case  as  to  the  invention  being 
new ;  it  was  an  old  invention,  and,  therefore,  there  is  no 
case ;  and,  in  the  third  place,  I  think  your  Lordship  will 
see  that  the  conduct  of  the  party  has  been  such  as  not  to 
entitle  him  to  call  upon  the  Court  for  any  relief  at  all  by 
way  of  injunction. 

The  Master  of  the  Rolls. — You  need  not  trouble  your- 
self upon  that,  because,  on  the  statements  which  have  been 
made  to  me,  and  the  evidence  which  has  been  read,  I 
should  not  think  fit  to  grant  the  injunction ;  neither  do  I 
think  fit  to  put  you  to  the  inconvenience  of  an  account ; 
and  further,  if  they  did  not  undertake  to  bring  the  action, 
I  should  have  refused  the  motion,  with  costs,  in  the  way 
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it  stands  ;  but  if  they  do  undertake  to  bring  an  action,  the 
question  is,  whether  I  am  to  prejudice  that  action  by  dis- 
missing this  motion.  If  they  do  not  bring  the  'action,  you 
will  apply  for  the  costs  of  the  motion,  and  the  costs  of 
the  suit,  and  everything  else ;  if  they  do  bring  the  action, 
as  they  undertake  to  do,  it  will  be  determined  at  law. 
When  can  an  action  be  brought  ?  It  ought  to  be  done 
without  delay. 

Mr.  Pemberton. — We  will  bring  it  forthwith,  at  the 
sittings  after  this  term. 

Mr.  Tinney. — Your  Lordship  sees  under  what  circum- 
stances they  are  coming  here.  This  party  says  he  knew 
of  the  infringement  some  time  in  July  or  August,  he  does 
not  know  which,  and  he  does  not  pretend  to  say,  not  from 
Mr.  Woodcock,  but  from  a  Mr.  Sievier,  whom  he  does 
not  attempt  to  bring  forward  with  any  affidavit  whatever; 
he  then  makes  excuses,  and  says  not  in  July  or  August, 
but  towards  the  end  of  September  he  went  to  Paris,  and 
that  was  the  reason  he  could  not  file  his  bill  till  November. 
He  then  files  his  bill  in  so  imperfect  a  form,  that  nobody 
could  make  out  what  was  meant.  There  are  certain  affi- 
davits filed,  and  we  have  replied  by  affidavits,  and  put  in 
our  answer  on  the  12th  of  January — the  matter  there 
rests, — he  does  not  attempt  to  ask  for  an  injunction — he 
waits  until  the  31st  of  May;  and  on  the  dlst  of  May  he 
files  affidavits  which  have  been  sworn  in  March,  and  gives 
us  notice  that  at  the  next  seal  he  shall  move  for  this  mat- 
ter. We  have  used  the  greatest  possible  expedition ;  we 
have  put  in  two  affidavits  to  meet  it.  I  do  not  know 
whether,  after  that,  your  Lordship  would  think  that  this 
motion  ought  to  be  refused  ? 

The  Master  of  the  Rolls. — I  say  I  do  not  dismiss  this 
motion  with  costs  when  the  party  undertakes  to  try  it  at 
law ;  I  give  him  no  countenance  at  all,  not  the  least. 

Mr.  Dixon. — I  was  merely  going  to  say,  my  Lord,  your 
Lordship  would  not  prejudice  an  action  by  now  disposing 
of  this  motion.  We  are  apprehensive  that  your  Lordship 
entertaining  this  motion,  even  to  the  extent  to  which 
your  Lordbhip  has  done,  it  might  be  thought  that  the 
plaintiff  had  some  ground  for  coming  here. 

The  Master  of  this  Rolls. — Really,  Mr.  Dixon,  people 
are  not  so  silly  iii  this  world  as  you  suppose  they  are.  I 
have  given  no  opinion  one  way  or  the  other,  except  this, 
that,  having  heard  and  read  what  I  have,  I  have  refused 
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to  grant  the  injunction,  and  I  refuse  to  put  you  to  the 
terms  of  paying  the  costs,  and  I  refuse  to  put  you  to  keep 
an  account,  and  not  putting  you  upon  terms  is  certainly 
in  your  favour,  and  not  against  you. 

Mr.  T^nney. — Of  course,  my  Lord,  we  should  ask  for 
liberty  to  move  for  a  scire  facias. 

The  Master  of  the  Rolls. — ^You  are  under  no  sort  of 
restraint.  They  undertake  to  bring  the  action  forthwith. 
I  cannot  say  how  soon  they  will  be  at  liberty  to  do  so,  if 
they  can  do  it  immediately.  I  put  them  upon  terms  of 
doing  it. 

Mr.  Tinney. — I  am  afraid  the  action  cannot  be  tried 
until  after  November. 

The  Master  of  the  Rolls. — You  are  under  no  prejudice 
whatever. 

Mr.  Tinney. — ^The  plaintiff*  undertaking  to  bring  the 
action  forthwith. 

The  Master  of  the  Rolls. — The  plaintiff  undertaking 
to  bring  the  action  forthwith,  let  this  motion  stand  over 
until  the  action  is  brought,  with  liberty  for  you  to  apply, 
if  there  should  be  any  delay. 

Mr.  Dixon. — The  defendants  themselves  to  be  the 
actors  in  any  scire  facias. 

Mr.  Tinney. — We  are  fully  at  liberty  to  propose  that. 

The  Master  of  the  Rolls. — I  cannot  help  thinking  of 
the  apprehension  you  entertain  that  you  may  be  pre- 
judiced. 


BICKFORD  AND  OTHERS  v.  SKEWES. 

In  the  Court  tf  Chancery,  before  the  Vice-ChaneeUor  {Sir  L,  Shadwell)» 

December  10,  1838. 

The  plaintiffs  in  this  case  filed  a  bill  to  restrain  the 
defendant  from  infringing  a  patent  granted  to  William 
Bickford  on  the  6th  day  of  September,  1831,  for  '<An 
instrument  for  igniting  gunpowder  when  used  in  the 
operation  of  blasting  rocks  and  in  mining,  called  *  The 
Miners*  Safety  Fuze,'"*  and  an  injunction  was  granted 

•  The  specification  was  as  follows  :— 

**  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
the  instrument  invented  oy  me  for  igniting  gunpowder  when  used  in 
the  operation  of  blasting  of  rocks  and  in  mining,  which  I  call  *  Th« 
VOL.    II.  O   O 
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by  the  Lord  Chancellor  until  the  answer  or  further  order, 
with  liberty  to  apply.  On  the  coming  in  of  the  answer 
the  defendant  applied  to  have  the  injunction  dissolved. 
The  answer  denied  that  the  said  invention  was  made 
by  the  said  William  Bickford ;  on  the  contrary,  that  Mr. 
Bickford  gave  an  Irishman,  whose  name  was  unknown, 
twenty  shillings  to  teach  him  the  mode  of  making  such 
fuzees.  It  was  contended  on  behalf  of  the  defendant  that 
this  could  not  be  considered  a  case  of  long  enjoyment, 
because  very  few  persons  were  interested  in  such  a  grant 
as  this.  It  was  not  like  a  steam-engine,  or  many  other 
manufactures,  which  would  be  the  subject  of  general 
application  in  all  parts  of  England ;  in  fact,  one  manufac- 
tory in  this  case  was  sufficient  to  supply  the  whole  of 
this  country.  The  bill  and  specification  leave  it  in 
doubt  whether  the  fuze  or  the  machinery  for  making  it 
was  the  object  of  the  patent,  and  the  affidavits  showed 
what  the  patentee  had  received  was  not  the  invention, 
but  received  from  another  person,  who  had  exposed  the 
invention  publicly  before  the  patent.  The  injunction 
ought,  therefore,  to  be  dissolved.     The  defendant  said 

Miners'  Safety  Fuze,'  I  manufacture  by  the  aid  of  machinery,  and 
otherwise,  of  flax,  hemp,  or  cotton,  or  any  other  suitable  material,  spun, 
twisted,  and  countered,  and  otherwise  treated  in  the  manner  of  twine 
spinning  and  cord  making,  and  by  the  several  operations  hereinafter, 
and  in  and  by  the  drawings  hereunto  annexed,  mentioned,  and  described. 
By  means  whereof  I  embrace  in  the  centre  of  my  fuze,  in  a  continuons 
line  throughout  its  whole  length,  a  smaU  portion  or  compressed  cvlinder 
or  rod  of  gunpowder,  or  other  proper  comoustible  matter  prepared  in  the 
usual  pyrotecnnical  manner  of  firework  for  the  discharging  of  ordnance, 
and  wnich  fuze,  so  prepared,  I  afterwards  more  efiectuaily  secure  and 
defend  by  covering  of  strong  twine  made  of  similar  material,  and  wound 
thereon  at  nearly  right  angles  to  the  former  twist  by  the  operation  which 
I  call  countering,  hereinaiter  described ;  and  I  then  immerse  them  in 
a  bath  of  heated  varnish,  and  add  to  them  afterwards  a  coat  of  whiting, 
bran,  or  other  suitable  powdery  substance,  to  prevent  them  from  stick- 
ing together,  or  to  the  fingers  of  those  who  hanale  them.  And  I  hereby 
also  defend  them  from  wet  or  moisture,  or  other  deterioration,  and  I 
cut  off  the  same  fuze  in  such  lengths  as  occasion  may  require  for  use. 
Each  of  these  lengths  constituting,  when  so  cut  off,  a  fuze  for  blasting 
rocks  and  mining,  and  I  use  them  either  under  water  or  on  land  in 
quarries  of  stones  and  mines,  for  detaching  portions  of  rocks  or  stone 
or  mine,  as  occasions  require,  in  the  manner  long  practised  by  and 
well  known  to  miners  and  blasters  of  rocks.  Having  thus  particularly 
described  and  ascertained  the  nature  of  my  said  invention,  1  now  pro- 
ceed to  show  in  what  manner  and  by  what  apparatus  the  same  is  to  be 
performed. — (The  specification  then  proceeds  to  describe  the  mechanical 
apparatus  and  process.) — In  witness  whereof,  &c. 

**  William  BicKroao.'* 
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there  was  no  novelty,  therefore  there  ought  to  be  no  in- 
junction. If  it  turned  out  so  at  the  trials  then  a  great 
injury  would  be  done  to  the  defendant  by  the  continuance 
of  the  injunction.  This  objection  went  to  show  that  there 
ought  to  have  been  no  grant.  The  Court  would  protect 
a  patent  which  it  thought  was  already  good,  and  even  in 
doubtful  cases  with  long  enjoyment,  but  not  in  a  case 
where  the  invention  was  denied. 

The  Vice-Chancellor  said,  supposing  the  specification 
clearly  bad,  is  not  the  patent  then  in  the  same  situation 
as  in  the  cases  put  ?  Is  not  the  principle  this,  that  the 
Court  sets  the  fact  of  the  enjoyment  against  the  legal 
objection,  either  of  the  badness  of  the  specification  or  the 
fact  of  the  patentee  not  being  the  inventor  ? 

It  was  then  contended  that  the  bill  was  not  framed 
on  the  principle  of  long  possession,  and  even  if  it  had 
been,  then  the  enjoyment  was  but  six  years,  and  certainly 
the  general  facts  did  not  bring  it  within  the  authority 
of  the  cases  where  injunctions  had  been  granted,  where 
some  doubts  might  be  held  as  to  the  validity  of  the 
patent. 

The  Vice-Chancellor  said,  in  the  case  of  Kay  v.  Mar* 
shall f*  I  certainly  could  not  think  it  right  in  the  first 
instance  to  allow  the  demurrer,  but  it  struck  me  that 
sooner  or  later  the  question  must  be  determined,  and 
therefore,  without  allowing  the  demurrer,  I  directed  that 
course  of  proceeding  to  be  adopted  which  would  have 
the  effect  of  determining  the  question  at  law;  for  de- 
termined at  law  it  was  plain  the  question  must  be.  But 
in  that  case  I  thought  myself  bound  to  oppose  length  of 
time,  during  which  there  had  been  the  enjoyment  of  the 
patent,  against  any  conclusion  merely  of  law,  which  I 
myself  might  be  inclined  to  draw  from  the  specification, 
which  in  some  measure  appeared  to  me  to  be  defective ; 
and  the  Lord  Chancellor,  as  far  as  the  question  was  con- 
cerned, whether  the  demurrer  should  be  allowed  or  not, 
entirely  agreed  with  me,  namely,  that,  whatever  may  be 
the  objection  to  the  specification,  this  Court  is  bound  to 
look  to  the  fact,  that  there  has  been  an  enjoyment  under 
the  patent,  as  a  sort  of  practical  answer  to  the  theoreti- 
cal objection.  My  order  went  to  direct,  that  there  should 
be  a  trial  immediately,  before  I  gave  a  final  opinion. 
Upon  the  argument  of  the  demurrer,  the  Lord  Chancellor 

•  Jnte,  page  117. 
G   6   2 
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said,  that  was  no  objection ;  and  therefore  he  varied  the 
order,  but  he  did  not  disagree  as  to  the  view  which  was 
taken  of  the  whole  case,  as  presented  by  the  bill.  The 
Lord  Chancellor  all  along  recognised  that  sort  of  doctrine 
which  the  profession  generally  understood  had  been 
stated  with  sufficient  clearness  in  Hill  v.  Thompsotij*  and 
I  understand  in  that  particular  case  there  is  an  objec- 
tion of  a  given  kind  to  the  validity  of  the  patent,  namely, 
that  the  patentee  was  not  the  first  inventor.  Well,  that 
was  an  objection  of  law,  so  if  there  was  an  objection  to 
the  validity  of  the  specification,  on  the  face  of  it,  that 
would  be  an  objection  of  law;  but  as  I  apprehend  the 
circumstance,  that  there  had  been  an  exclusive  enjoyment 
for  a  length  of  time  under  the  patent,  that  would  be, 
primdfacie^  such  a  circumstance  as  would  bind  the  Court 
to  recognise  the  question  of  injunction,  either  in  granting 
it  or  dissolving  it 

I  admit  that  if  you  were  to  say  six  years  are  suflBcient, 
you  may,  by  cutting  off  successive  portions,  reduce  the 
six  years  to  nothing.  But  I  have  nothing  to  do  with  any 
other  case  than  the  case  before  me,  and  I  find  the  patent 
sealed  in  September,  1831,  an  injunction  granted  by  the 
Lord  Chancellor  in  September,  1837»  and  no  attempt 
made  to  dissolve  it  until  February,  1838;  and  then  the 
attempt,  such  as  it  was,  has  been  allowed  to  continue  a 
sort  of  meagre  existence  from  month  to  month,  while 
afiidavits  have  been  put  on  the  file.  It  appears  to  me  to 
be  rather  too  much  to  say  that  I  am  not  to  treat  this 
case  in  the  manner  in  which  Kay  v.  Marshall  and  Hill 
V.  Thompson  were  treated.  And  it  is  admitted,  with 
respect  to  the  order  for  indemnity,  that  it  is  unusual  to 
make  such  an  order  for  the  indemnity  of  the  defendant 
by  the  plaintiff,  in  case  the  thing  should  be  proved  to  be 
wrong,  and  when  I  did  go  out  of  the  way  of  the  Court 
in  Kay  v.  Marshall,  to  make  an  order  consistent  with 
justice,  the  result  was,  upon  appeal,  the  order  was  held 
to  be  wrong,  and  I  am  not  much  inclined  to  go  out  of 
my  way  now.  Therefore  it  appears  to  me,  the  usual 
order  must  be  made  in  this  case,  namely,  that  the  plain- 
tiffs should  be  put  upon  terms  to  bring  such  action  as  they 
may  be  advised. 

Order  accordingly. 

•  Vol.  i.,  p.  369. 
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BICKFORD  AND  OTHERS  t;.  SKEWES. 

In  the  Court  of  Chatmery^  before  the  Lord  Chancellor  (Cottenhatn), — 

March  S,  1839. 

In  this  case  an  injunction  had  been  granted  by  his 
Lordship  to  restrain  the  defendant  from  manufacturing 
fusees  or  fuzees,  made  according  to  the  plaintiffs'  patent, 
granted  in  1831.  The  bill  was  filed  in  August,  1837, 
and  an  injunction  obtained.  A  motion  was  made  by  the 
defendant  in  December,  1838,  to  dissolve  the  injunction, 
and  to  make  an  order  that  the  plaintiffs  should  proceed 
to  trial  at  the  Assizes  about  to  be  held  in  the  county  of 
Devon.  His  Honour  refused  these  applications,  and  sim- 
ply directed  that  the  plaintiffs  should  proceed  to  establish 
their  right  at  law.  From  this  order  the  defendant  ap- 
pealed. 

Mr.  Wigram  and  Mr.  Roupell  were  for  the  plaintiffs, 
and  Mr.  Jacob  and  Mr.  G.  Richards  were  for  the 
defendant. 

It  was  contended  on  behalf  of  the  defendant  that  the 
order  should  have  directed  the  earliest  opportunity  of 
proving  at  law  the  plaintiffs'  right  to  the  patent,  and  that 
the  Court  ought  not  to  protect  the  plaintiffs  by  injunc- 
tion unless  they  proceeded  at  law  in  such  manner  as  to 
bring  on  the  trial  at  Devon  at  the  coming  Assizes.  If 
the  Court  left  the  plaintiffs  to  take  their  own  course  and 
time,  then  the  injunction  ought  to  be  dissolved. 

On  the  part  of  the  plaintiffs  it  was  urged  that  all  due 
diligence  had  been  and  would  be  used  to  bring  on  the 
trial.  Up  to  the  present  time,  all  the  delay  had  been  with 
the  defendant. 

The  Lord  Chancellor  gave  judgment  as  follows : — In 
matters  of  this  kind  an  injunction  is  granted  or  refused 
by  the  Court,  as  the  case  may  be,  until  the  right  has  been 
established  at  law.  If  the  patentee  has  been  long  in  the 
possession  of  his  patent,  the  Court  will  not  disturb  the 
title  thereto,  but  give  credit  to  it  till  the  patentee  has 
had  an  opportunity  of  establishing  his  right  at  law.  I 
cannot  acquiesce  in  the  statement  at  the  bar,  that  the 
Court  gives  up  all  protection  to  the  plaintiff*  when  an 
action  has  been  directed  to  be  brought  by  him  to  prove 
his  right,  although  it  migiit  have  been  reasonable,  when 
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the  defendant  was  restrained  from'  infringing  the  patent, 
to  compel  the  plaintiff  to  proceed  as  qaickly  as  possible 
to  try  his  right  at  law ;  yet  the  Coart  onght  not  to  place 
the  plaintiff  at  risk  and  inconvenience,  ijf  the  defendant 
has  conducted  himself  in  such  a  manner  as  to  have 
caused  the  pressure  that  is  complained  of.  I  find  that, 
although  the  bill  was  filed  and  the  injunction  obtained 
in  the  month  of  August,  1837,  no  application  is  made 
by  the  defendant  to  dissolve  the  injunction  till  Decem- 
ber, 1838.  The  plaintiff  had  the  possesion  and  enjoy- 
ment of  his  patent  for  a  period  of  six  years  before  the 
filing  of  his  bill,  and  the  defendant  acquiesces  in  the  in- 
junction granted  for  a  further  period  of  sixteen  months; 
and  if  the  defendant  had  not  been  guilty  of  delay,  the 
plaintiff  might  have  had  reasonable  time  to  prepare  him- 
self for  the  trial  of  the  action.  The  case  must  be  dealt  with 
according  to  the  admitted  dates.  On  this  day,  the  8th  of 
March,  1839,  1  am  asked  to  compel  the  plaintiffs  to  pro- 
ceed to  trial  in  this  case  on  the  18th  instant,  in  Devonshire, 
after  the  great  delay  of  the  defendant  in  not  making  his 
application  to  the  Vice- Chancellor  earlier  than  the  4th 
of  the  present  month.  I  do  not  consider  the  application 
reasonable  under  the  circumstances  of  the  case,  and  shall 
refuse  the  motion ;  and  as  I  do  not  find  any  opinion  was 
expressed  by  the  Vice-Chancellor  to  the  effect  that  the 
defendant  could  not  come  to  the  Court  in  case  any 
delay  should  arise  on  the  part  of  the  plaintiffs,  but  that 
he  must  apply  to  the  judges  in  the  common  law  courts, 
I  refuse  the  motion  with  costs. 
Motion  refused  accordingly. 


BICKFORD  AND  OTHERS  v.  SKEWES. 

In  the  Court  of  Queen's  Bench, — Michaelmas  Term,  1839. 

This  was  an  action  brought  by  the  plaintiffs  to  try  the 
validity  of  a  patent  granted  in  1831,  for  ^'  an  instrument 
for  igniting  gunpowder  when  used  in  the  operation  of 
blasting  rocks,  and  in  mining,  called  ^  The  Miners'  Safety 
Fuze.^  The  action  was  tried  before  Mr,  Justice  Cole* 
ridge  and  a  Special  Jury  at  the  last  Devonshire  Assizes, 
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and  a  verdict  was  returned  for  the  plaintiffs  on  all  the 
issues. 

The  declaration  in  the  usual  manner  set  out  the  grant- 
ing of  the  letters  patent,  and  the  use  and  exercise  of  the 
invention  by  the  plaintiffs,  and  assigned  as  a  breach  the 
making  and  selling  divers,  to  wit,  &c.,  instruments  for 
igniting  gunpowder  when  used  in  the  operation  of  blast- 
ing rocks,  and  in  mining. 

The  defendant  pleaded, — First,  Not  Guilty;  secondly. 
That  the  patentee  was  not  the  first  and  true  inventor  of 
the  said  invention ;  thirdly,  That  the  invention  at  the 
time  of  granting  the  said  letters  patent  was  not  a  new 
invention ;  fourthly,  (setting  forth  the  specification,) 
That  the  patentee  had  not  particularly  described  and 
ascertained  the  nature  of  the  said  invention,  and  in  what 
manner  the  same  was  to  be  performed  in  pursuance  of 
the  proviso.  And  with  these  pleas  the  following  objec- 
tions were  filed  according  to  the  Statute : — 

First,  That  the  patentee  was  not  the  first  and  true  in- 
ventor J 

Second,  That  the  invention  was  not  new  at  the  grant- 
ing of  the  letters  patent ; 

Third,  That  for  various  reasons  set  forth  the  specifica- 
tion was  insufficient  and  uncertain ;  that  the  words  ^*  or 
any  other  material,"  were  uncertain,  &c.,  &c. 

Mr,  Sergeant  Bomp<zs  moved  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  verdict  for 
the  defendant  on  the  fourth  issue,  or  why  a  new  trial 
should  not  be  had,  on  the  grounds  of  the  verdict  being 
against  evidence.  The  specification  described  the  mate- 
rials of  which  the  fuze  was  to  be  made,  and  the  words 
hemp,  flax,  cotton,  or  other  suitable  material.  No 
evidence  had  been  given  at  the  trial  of  any  other  mate- 
rial being  used  than  fiax,  nor  was  it  shown  that  anv 
other  material  would  do.  Such  a  description  was  bad, 
it  would  lead  to  experiments  in  order  to  ascertain  which 
was  the  best  material, — the  public  would  have  to  go 
through  these  experiments,  which  was  contrary  to  the 
principles  laid  down  in  all  previous  cases.*  Then  the 
specification  used  the  words — gunpowder,  or  other  proper 
combustible  matter.  There  was  no  evidence  that  any 
other  substance  than  gunpowder  would  do.  One  of  the 
•  Crompton  v.  Ibbotton,  vol.  i.,  p.  458 ;  Turner  v.  ff inter,  vol.  i.,  p.  105. 
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witnesses  had  said  he  thought  detonating  powder  might 
do,  bat  that  he  did  not  l^now.  Here  again  experiment 
would  be  required  to  ascertain  what  would  do,  and  what 
was  the  best  for  each  particular  case ;  the  specification 
was  uncertain  and  tended  to  mislead. 

Lord  Chief  Justice  Denman, — Was  there  any  evidence 
that  the  other  things,  which  he  said  would  produce  the 
effect,  would  not  produce  it  ? 

Mr.  Sergeant  Bompas, — ^No,  my  Lord.  This  specifi- 
cation, I  contend,  is  not  uncertain  by  accident,  but  inten- 
tionally it  attempts  to  grasp  at  more  than  the  inventor 
himself  had  discovered,  so  as  to  keep  out  other  persons. 
In  support  of  the  plea,  that  the  invention  was  not  new, 
the  evidence  showed  that  there  was  an  Irishman  who 
went  about  selling  exactly  the  same  fuzees,  that  he  fired 
them  under  water.  This  was  in  Redruth,  in  the  very 
centre  of  the  mining  population.  Many  persons  aaw 
them  and  took  them  in  their  hands;  they  were  in  the 
form  of  a  cord,  they  undid  them,  and  saw  the  powder. 
It  was  clear  that  the  patentee  must  have  got  his  inven- 
tion from  this  previous  public  use,  and  a  patent  under 
such  circumstances  cannot  be  valid. 

Mr.  Justice  Coleridge, — I  thought  all  this  was  for  the 
Jury.  There  was  a  great  deal  of  negative  evidence  on  the 
part  of  the  plaintiffs  ;  they  called  a  great  number  of  ex- 
perienced miners,  who  said,  that,  until  this  invention,  they 
had  never  known  anything  like  it 

Mr.  Sergeant  Bompas. — ^The  witness  Trengrove  said : 
— **  I  saw  an  Irishman  ten  or  eleven  years  ago  in  the 
western  part  of  the  mine.  He  had  some  safety-rods  with 
him,  which  he  offered  to  the  men  who  were  going  under- 
ground. He  touched  one  end  with  fire — the  powder 
took  light — burned  all  through,  from  end  to  end  —  he 
threw  it  into  the  water — he  stamped  on  it,  and  threw 
it  about — there  was  no  putting  it  out.  Outside  it  was 
hemp,  bound  round  just  the  same  as  we  are  using  now; 
too  much  resin  or  tar  about  its  outside.  I  saw  no  differ- 
ence between  it  and  the  *  safety/"  Then  your  Lordship 
will  find  that  the  witness  Clement  said : — '^  I  am  a  miner, 
at  Camborne ;  reared  there,  and  worked  in  the  mines  in 
the  neighbourhood  twenty  years ;  worked  atNorth  Roskier. 
Whilst  working  there  a  man  came  round;  they  said  it  was 
an  Irishman;  about  ten  or  a  dozen  years  ago;  saw  him 
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vith  a  thing  for  blasting  mines ;  it  was  made  of  hemp  or 
twine,  just  the  same  as  what  the  '  safety*  is  made  of  now. 
I  do  not  know  particularly  what  part  of  the  mine  I  was 
in  when  I  saw  him  there — near  the  shop,  bat  I  cannot 
say  exactly  where  it  was ;  I  had  two  of  them  in  my  hand 
about  eighteen  or  twenty  inches  long ;  we  carried  two 
underground,  put  it  into  a  hole,  opened  the  end  of  it, 
lighted  it ;  it  went  off  very  well ;  he  had  several  more 
pieces,  but  I  did  not  see  him  do  anything  with  it.  Some 
time  afterwards  I  saw  Bickford's.  I  know  no  difference 
between  the  two;  they  burn  in  the  same  way.  Mr. Thomas 
Davis  worked  there  when  I  had  this  from  the  Irishman ; 
we  were  talking  to  one  another  about  it;  he  said  there 
could  be  a  little  improvement.  I  saw  the  Irishman  in  the 
public-house  the  same  evening;  he  had  plenty  of  these 
things  with  him  there;  they  were  tied  round  in  a  bundle." 
Supposing  this  evidence  to  be  believed,  I  submit  there 
was  a  public  use.  The  true  principle  is  this,  in  order 
to  ensure  that  when  a  person  takes  out  a  patent  he 
shall  be  really  the  inventor,  some  precaution  is  neces- 
sary that  he  should  not  have  had  the  means  of  learning 
it  from  others.  There  is  every  reason  to  suppose  that 
Mr.  Bickford  obtained  this  invention  from  the  Irishman, 
and  the  Learned  Judge  should  have  told  the  Jury  that 
there  had  been  a  publication,  and  a  public  use  of  the  in- 
vention before  the  date  of  the  patent.  There  is  no  doubt 
that  there  was  such  a  person  as  the  Irishman ;  this  was 
agreed  by  the  witnesses  on  both  sides,  and  there  was 
evidence  to  show  that  Mr.  Bickford  entered  into  some 
agreement  at  a  public-house  with  that  person.  This  is  all 
strong  evidence  in  favour  of  the  defendant,  and  the  Jury 
ought  to  have  found  this  issue  for  the  defendant. 

Lard  Chief  Justice  Denman. — I  think  there  must  be  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered 
on  the  point  of  law  arising  on  the  specification,  or  why 
the  verdict  should  not  be  entered  for  the  defendant  on 
the  fourth  issue,  but  with  regard  to  the  verdict  being 
against  evidence,  my  brother  Coleridge  is  of  opinion  the 
Jury  exercised  their  judgment  on  the  subject.  I  have  not 
the  least  doubt  it  was  left  fully  to  them  to  exercise  that 
judgment,  because  it  is  clear  otherwise,  it  would  have 
been  a  mere  absurdity  to  ask  their  opinion  on  the  effect 
of  the  evidence. 

Rule  granted  accordingly. 
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This  rule  was  subsequently  argued,  and  In  behalf  of 
the  defendant  it  was  strongly  contended  that  the  speci- 
fication was  bad.  For  the  plaintiffs  it  was  urged  that 
any  of  the  materials  mentioned  in  the  specification  would 
answer  the  purpose,  and  that  the  defendant,  if  the  fiacts 
had  been  otherwise,  would  have  shown  such  to  be  the 
case ;  there  was  no  ambiguity. 

The  Lord  Chief  Justice  gave  judgment  as  follows: — 
The  invention,  the  subject  of  this  patent,  professes  to 
be  an  instrument  for  igniting  gunpowder  when  used  in 
the  operation  of  blasting  rocks,  and  in  mining,  and  de- 
nominated "  The  Miners'  Safety  Fuze." 

The  fourth  plea  sets  out  the  specification  at  length, 
and  concludes  by  denying  that  the  patentee  had  particu- 
larly described  and  ascertained  the  nature  of  the  said 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed. The  issue  was  joined  upon  this,  and  at  the 
close  of  the  plaintiffs*  case,  it  was  objected  that  the  speci- 
fication was  defective  in  two  respects,  and  that  the  Judge 
ought  to  have  directed  the  verdict  for  the  defendant.  He 
thought  that  the  question  as  to  both  was  for  the  Jury — 
he  then  explained  to  them  the  specification — drew  their 
attention  to  the  supposed  defect,  as  said  to  appear  on  the 
evidence — and  left  it  to  them  to  say,  whether  they  were 
made  out,  or  either  of  them.  We  think  he  could  not 
properly  have  pursued  any  other  course. 

The  specification,  so  rar  as  it  is  material  to  be  now 
stated,  was  thus: — ^^The  instrument  I  manufacture,  by 
the  aid  of  machinery  and  otherwise,  of  flax,  hemp,  or 
cotton,  or  any  other  suitable  materials,  spun,  twisted,  and 
countered,  and  otherwise  treated  in  the  manner  of  twine- 
spinning  and  cord- making,  as  by  the  several  operations 
hereinafter  and  in  and  by  the  drawings  hereunto  annexed, 
mentioned  and  described.  By  means  whereof  I  embrace 
in  the  centre  of  my  fuze,  in  a  continuous  line  throughout 
its  whole  length,  a  small  portion  or  compressed  cylinder 
or  rod  of  gunpowder,  or  other  proper  combustible  matter, 

!>repared  in  the  usual  pvrotechnical  manner  of  fire-works 
or  the  discharge  of  ordnance/' 

Upon  these  words  it  was  first  objected,  that  the  plain- 
tiffs had  failed  to  show  that  any  other  material  but  com- 
mon gunpowder  had  ever  been  used  in  the  fuze,  or,  if  in- 
troduced, would  answer  the  purpose  desired,  and  the  first 
part  of  this  objection  is  true  in  fact)  but  it  seems  to  us 


OP    PATKNT  CA8BS«  459 

immaterial  if  other  materials,  not  specified  (and  it  is  cer- 
tainly not  necessary  to  specify  all),  but  still  within  the 
description  given,  will  answer  the  purpose ;  no  ambiguity 
is  occasioned — nothing  that  can  mislead  the  public,  or 
increase  the  difficulty  hereafter  of  making  the  instru* 
•ment,  by  the  introduction  of  terms  which  import  the 
patentee  has  himself  used  them.  The  latter  part  of  the 
objection,  if  true  in  fact,  would  have  been  more  material, 
because  it  does  tend  to  mislead  if  it  be  stated  that  a 
whole  class  of  substances  may  be  used  to  produce  a  given 
effect,  when,  in  fact,  only  one  is  capable  of  being  so  used 
successfully;  but  there  was  reasonable  evidence,  that 
other  combustible  substances,  prepared  in  the  manner 
described  in  the  specification,  would,  if  introduced,  answer 
the  purpose  of  the  patent. 

Colonel  Pasley,  a  most  competent  witness,  had  no 
doubt  one  substance  answering  the  description,  namely, 
detonating  powder,  might  be  used ;  and  the  Jury  were 
at  liberty  to  infer,  that  any  similar  substance,  prepared 
as  required  by  the  description,  would  have  the  same  effect. 
The  other  parts  of  the  instrument  necessarily  limited  the 
combustible  substance  to  be  used  to  such  as  are  capable 
of  being  reduced  to  a  fine  powder,  and  introduced  into  a 
very  thin,  continuous  stream,  or  thready  into  the  centre  of 
the  fuze. 

Some  knowledge  of  pyrotechnics  is  and  may  probably 
be  required  in  the  person  who  is  to  read  the  specification 
for  the  purpose  of  making  the  instrument.  The  specifi- 
cation is  addressed,  not  to  persons  entirely  ignorant  of 
the  subject-matter,  but  to  artists  of  competent  skill  in 
that  branch  of  manufactures  to  which  it  relates;  and 
such  persons  would  be  at  no  loss  to  select,  if  selection 
were  at  all  necessary,  the  proper  combustible  material 
from  those  prepared  for  the  discharge  of  ordnance  for  the 
purpose. 

But  the  Jury  probably  thought,  and  on  the  evidence 
might  well  think,  that  the  language  of  the  specification 
was  in  this  part  literally  true,  and  that  no  selection  at  all 
was  necessary ;  and  this  brings  us  to  the  last  objection^ 
and  the  most  relied  upon,  that  there  was  a  combustible 
substance  prepared  and  used  of  the  description  in  the 
specification,  which  would  not  answer  the  purpose,  and 
this,  if  true,  would  be  important;  for  then  the  specifica- 
tion would  be  substantially  untrue,  and  would  deceive. 
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Tbe  substance  relied  on  is  called  portfire,  by  the  applica* 
tion  of  which  to  the  firing  of  cannon  it  is  well  known 
that  they  were  at  one  time  very  commonly  discharged ; 
but  we  think  that  there  are  two  grounds  on  which  we 
ought  not  to  yield  to  the  objection,  in  a  case  in  which 
we  see  no  reason  to  infer  from  the  language  used  any 
fraudulent  intention  to  mislead  the  public,  or  to  make  it 
unnecessarily  difficult  to  understand  or  apply  the  inven- 
tion. One  substance — gunpowder,  was  the  composition 
chiefly  relied  on  as  the  most  efficacious — the  most  obvious 
— the  most  easily  procurable  article  for  the  purpose.  At 
the  same  time,  as,  on  principle,  similar  combustibles, 
prepared  as  fireworks  are,  would  also  have  the  same 
effect,  words  are  introduced  by  the  patentee,  which 
enable  him  to  include  them,  for  the  double  purpose  of 
making  it  an  infringement  of  the  patent  to  use  them 
during  its  existence,  and  of  directing  the  attention  of  the 

Cblic  to  them  after  it  had  become  public  property, 
nguage  thus  used  ought  not  to  be  astutely  construed, 
so  as  to  overthrow  a  patent,  yet  we  have  a  right  to  require 
that  the  objector  should  at  the  trial  make  his  point  clear, 
and  clearly  call  the  attention  of  his  opponent  to  it.  This 
was  not  done,  and  we  are  at  this  moment  left  in  doubt  on 
the  evidence  what  the  term  portfire  means,  whether  it  is 
the  whole  instrument,  including  both  the  case  and  com* 
bustible  within,  or  whether  it  means  the  latter  only.  If 
the  former,  it  is  clearly  out  of  the  question,  and  it  was 
certainly  so  understood  by  the  plaintiffs,  for  they  called 
an  officer  of  artillery  to  speak  of  it,  in  order  to  put  it  at 
once  out  of  the  case,  by  showing  the  portfire  as  used  in 
the  service  is  a  totally  different  thing  from  the  safety 
fuze,  and  therefore  did  not  interfere  with  its  claims  to 
novelty.  The  Counsel  for  the  defendant  then  asked  a 
question  or  two  as  to  the  mode  of  preparing  and  com- 
bining the  combustible  within  the  case,  from  which  was 
ascertained  the  fact  of  destroying  the  case  as  it  burnt, 
and  on  this  the  objection  was  afterwards  raised.  What 
the  quantity  of  combustible  was  in  the  portfire — whether 
it  would  have  the  same  effect  of  destroying  the  case,  if 
introduced  into  it  in  the  very  small  proportion  which  the 
gunpowder  in  the  fuze  bears  to  the  cylinder  containing  it, 
and  many  other  matters  necessary  to  the  point,  and  to 
establish  the  objection,  were  entirely  passed  over. 

Upon  the  objection  raised,  it  was  proper,  indeed,  to  take 
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the  opinion  of  the  Jury,  but  if  they  thought  it  not  estab- 
lished satisfactorily,  we  see  no  reason  to  disturb  their 
conclusion;  and  it  may  be  also  sustained  on  another 
ground.  In  one  sense,  undoubtedly,  the  portfire  may  be 
said  to  be  used  in  discharging  ordnance,  because  it 
ignites  the  priming  or  train,  which  causes  the  powder 
in  the  chamber  of  the  cannon  to  explode ;  but  it  may  be 
well  questioned,  whether  the  term  discharging  ordnance 
ought  to  be  understood  in  that  sense  in  this  specifica- 
tion. The  portfire,  so  understood,  is  no  more  than  a 
mere  match,  but  the  fuze  is  used  to  perform  the  opera- 
tion of  a  train,  the  fuze  in  it  being  concealed,  and  the 
case  unconsumed.  It  could  not  be  used  in  discharging 
ordnance  in  the  sense  portfire  is  used  for  that  purpose, 
as  the  portfire,  whether  we  mean  by  that  term  the  whole 
instrument,  case  and  combustible,  or  combustible  only, 
has  not  been  shown  to  have  been  used  or  fitted  for  the 
discharge  of  ordnance  in  any  other  sense. 

Whether  we  regard  the  imperfect  manner  in  which  this 
objection  was  presented,  or  its  entire  failure ;  in  fact,  if  the 
specification  be  understood  in  one,  and  by  no  means  an 
unreasonable  sense,  we  think  the  Jury  were  not  unwar^ 
ranted  in  their  finding  on  the  fourth  issue,  and  that  this 
rule  therefore  must  be  discharged. 

Rule  discharged. 


IN  THE  MATTER  OF  JOHN  SHARP'S  PATENT. 

In  the  Court  of  Chancery, --May  29,  1839. 

This  was  an  application  on  the  part  of  Joshua  Words- 
worth, of  Leeds,  in  the  form  of  a  petition  to  the  Master 
of  the  Rolls,  praying  that  a  memorandum  of  alteration 
in  the  specification  of  the  said  John  Sharp,  of  the  dth  of 
April,  1837i  which  had  been  filed  and  enrolled  under  the 
Letters  Patent  Amendment  Act,  might  be  taken  off  the 
Rolls  of  the  Court  and  cancelled. 

Mr,  Russell  appeared  for  the  petitioner,  but  the  re- 
spondent did  not  appear,  he  being  advised  that  not  only 
had  the  Court  of  Chancery  or  the  Master  of  the  Rolls  no 
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jurisdiction  over  the  subject-matter  of  the  petitioD,  bat 
that  the  service  of  it  upon  the  respondent  (who  resided 
in  Scotland)  was  altogether  null  and  void.  Mr.  Russell 
applied  for  an  order  as  of  course,  in  default  of  the  re- 
spondent appearing,  and  tendered  an  affidavit  of  service 
of  the  petition;  but  the  Master  of  the  Rolls  said,  he 
always  considered  that  a  party  not  appearing  supposed 
everything  would  be  done  correctly  in  his  absence,  there- 
fore he  must  hear  the  case  first,  before  making  any 
order. 

The  fact  of  the  service  of  the  petition  in  Scotland  was 
then  brought  by  the  officer  of  the  Court  to  the  notice  of 
the  Master  of  the  Rollsy  who  immediately  called  upon 
Mr.  Russell  for  some  authority  for  such  a  course  of  pro- 
ceeding. 

Mr.  Russell  submitted  that  it  was  a  case  arising  out 
of  the  new  Act,  for  which  there  could  be  no  precedents. 
That  the  petitioner  would  have  no  means  of  redress  if 
some  mode  of  serving  parties  out  of  the  jurisdiction  was 
not  allowed. 

The  Master  of  the  Rolls  said,  that  might  be  a  very 
good  ground  for  an  application  for  substituted  service, 
but  not  for  such  a  service  as  had  been  in  this  case,  and 
asked  if  the  respondent  had  employed  any  agent  in 
London  in  preparing  and  filing  the  memorandum,  on 
whom  service  might  be  ordered  ?  He,  however,  inquired, 
whether  there  was  any  power  given  him  by  the  Act  to 
interfere  in  any  way  ?  Was  not  the  memorandum  void, 
if,  as  the  petition  contended,  it  exceeded  the  limits  of 
the  Act — and  what  more  could  the  petitioner  want  ? 

Mr.  /Russell  contended  that  the  existence  of  the  me- 
morandum upon  the  roll  of  the  Court  gave  the  patentee 
a  primd facte  right,  which  was  a  grievance  to  the  patentee 
and  others,  and  that  they  ought  not  to  be  driven  to  a  more 
expensive  remedy. 

The  Master  of  the  Rolls, — You  have  a  plain,  easy 
remedy  elsewhere.  If  it  goes  beyond  the  Act,  as  you 
say,  it  is  void,  and  could  not  be  given  in  evidence  or 
made  any  use  of,  besides,  if  it  were  a  specification  under 
the  old  law,  what  jurisdiction  should  I  have  to  take  it 
off  the  roll  ? 

Mr.  RusseU. — The  Court  has  power  over  its  records, 
and  has  been  in  the  habit  of  exercising  jurisdiction  over 
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any  alterations  in  them.  This  is  a  corruption  of  the 
records  of  the  Court. 

The  Muster  of  the  Rolls. — ^The  Court  has  never  gone 
further  than  to  allow  of  clerical  errors  being  amended. 

Mr.  Russell. — There  are  cases  where,  after  amendments 
have  been  allowed,  other  parties  have  come  and  com- 
plained of  them,  and  orders  have  been  made  to  annul 
such  amendments. 

The  Master  of  the  Rolls. — But  there  an  injury  was 
done  to  parties ;  here  there  is  none.  You  say  the  memo- 
randum is  wholly  void. 

Mr.  Russell  suggested  that  the  Court  should  make 
an  order  nisi  to  take  the  memorandum  off  the  file  to  be 
served  on  the  patentee's  agent  in  London. 

The  Master  of  the  Rolls. — I  do  not  know  that  the  law 
gives  any  such  remedy ;  the  Act  is  silent  upon  the  sub- 
ject. Does  it  not  give  certain  protection  to  the  public 
by  caveats,  and  by  empowering  the  Attorney  and  Solid- 
tor^General  to  direct  advertisements? 

Mr.  Russell. — It  certainly  does,  but  until  lately  these 
guards  have  not  been  acted  upon.  Now  they  are;  and 
such  a  case  would  probably  not  again  occur. 

The  Master  of  the  Rolls. — If  I  were  to  decide  that 
this  memorandum  was  void,  and  so  order  it  to  be  taken 
off  the  roll,  and  it  turned  out  that  it  was  not  so,  what 
situation  would  the  patentee  be  in  ?  I  should  be  depriv- 
ing him  of  his  patent.  I  apprehend  I  have  no  discretion 
about  receiving  a  memorandum  when  it  has  been  sanc- 
tioned by  the  Attorney  or  Solicitor-  General,  and  there- 
fore how  could  I  make  an  order  which  would  have  the 
effect  of  depriving  a  patentee  of  his  rights  under  the  Act 
altogether?  At  all  events  I  can  make  no  order  on  the 
present  service. 

Mr.  Russell  then  applied  for  leave  to  make  a  substi- 
tuted service  of  the  petition,  but  the  Master  of  the  Rolls 
declined  granting  this,  until  there  was  proper  evidence 
before  him  that  the  patentee  had  an  agent  in  England 
upon  whom  such  service  could  be  properly  made,  and 
he  was  strongly  inclined  to  think  he  could  do  nothing 
in  it. 

Petition  dismissed  accordingly. 
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LOSH  r.  HAGUE. 

In  the  Court  of  Chancery^  brfore  the  Vice-CkanceUor  {Sir  L,  ShadweO), 

August  9,  1837. 

This  was  an  application  on  behalf  of  the  plaintiff  for  an 
injunction  to  restrain  the  defendant  from  using  the  in- 
vention described  in  the  specification  of  a  patent  granted 
on  the  31  St  of  August,  1830,  for  Certain  Improvements 
in  the  Construction  of  Wheels  for  Carriages  to  be  used 
on  Railways.  * 

*  The  specification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
the  ohject  that  is  intended  to  be  attained  by  my  said  improvements 
in  the  construction  of  wheels  for  carriages  to  be  used  on  railways,  is 
to  render  such  wheels  more  durable  and  less  liable  to  be  damaged  or 
broken,  than  the  wheels  hitherto  in  use  upon  railroads,  by  the  violence 
of  the  shocks  to  which  they  are  liable  when  travelling  on  railways, 
and  more  particularly  when  propelled  with  rapid  motion  along  rail- 
roads, llie  spokes,  the  rims  or  felloes,  and  the  tires  of  wheels  con- 
structed accoraing  to  my  said  improvements  are  to  be  made  wholly  of 
malleable  iron.  The  spokes  are  to  be  joined  one  to  another,  and  to  the 
rims  or  tires,  and  to  a  cast-iron  central  nave,  in  the  manner  herein- 
after particularly  set  forth,  whereby  the  spokes  are  all  so  firmly  fixed 
to  the  cast-iron  nave,  and  to  the  nm,  ana  united  one  to  another,  that 
they  will  all  act  simultaneously  to  support  or  sustain  the  cast-iron  nave 
in  the  centre  of  the  wheel,  and  to  preserve  the  true  form  of  the  wheel 
in  every  respect  By  forming  those  parts  of  the  wheel  which  are  most 
liable  to  suner  injury  from  shocks,  of  malleable  iron,  and  the  several 
parts  being  firmly  jomed,  the  liability  of  such  wheels  to  fracture  will  be 
greatly  diminished.  The  drawings  hereunto  annexed  represent  different 
modes  of  constructing  wheels  according  to  my  said  improvements  for 
carriages  to  be  used  on  railways. 

**  Description  of  the  Drawing, 

**  Fig.  I,  is  a  side  elevation;  and, 

''  Fig.  2,  a  section  of  a  wheel  for  carriages  to  convey  goods  and  pas- 
sengers upon  railways,  and  particularly  for  those  which  are  propelled 
with  a  rapid  motion.  A,  is  a  central  nave  of  cast-iron,  with  either  a 
circular  or  a  square  hole  through  the  centre  of  it,  to  fix  the  wheel  to  the 
axle,  a,  b,  c,  are  the  spokes  made  from  bars  of  flat  iron,  which  bars 
for  a  carriage  weighing,  with  its  load,  about  four  tons,  (that  weight 
being  intended  to  be  borne  upon  four  such  wheels,)  maybe  half  an  inch 
thick,  by  three  inches  broad,  and  if  the  wheel  is  three  feet  diameter,  it 
should  have  eight  or  ten  arms,  or  if  the  wheel  is  thirty-two  inches  dia- 
meter, it  shoiud  have  six  or  eight  arms.  In  the  formation  of  such  a 
wheel,  the  bars  for  the  several  spokes  are  wrought  with  elbow  bends, 
p,  q,  tf  near  the  middles  of  their  lengths,  the  prolongations  beyond 
those  elbow  bends  being  curved,  as  represented,  at  p,  r,  in  the  draw- 
ing ;  so  that,  when  the  proper  number  of  such  spokes  are  put  together, 
their  curved  prolongations  beyond  the  elbow  bends  will  form  a  complete 
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Mr,  Knight  and  Mr,  Purvis  were  for  the  plaintiff;  and 
Mr.  Jacobs  Mr,  Richards^  and  Mr,  Chandltss  for  the 
defendant. 

circle,  and  their  straight  parts  within  those  elbow-bends  will  form  the 
radii  of  that  circle.     To  unite  all  these  spokes  together  to  form  a  wheel, 
the  proper  number  are  laid  round  in  a  mould  suitable,  prepared  for  the 
purpose  of  casting  the  central  nave,  in  the  manner  usually  practised  by 
iron- founders.     The  central  ends  of  the  spokes  which  project  into  the 
cavity  of  the  mould  for  the  nave,  being  heated  before  so  laying  them 
in  the  mould,  according  to  the  usual  practice  of  ironfounders  when  they 
intend  to  run  cast-iron  around  wrought-iron ;   and   the   cast-iron   for 
forming  the  nave,  a,  is  run  around  the  inner  or  central  ends  of  all  the 
spokes,  which  ends  had  been  previously  indented  or  cut  dove-tailed,  so 
much  that  they  cannot  draw  out  of  the  cast-iron  which  is  run  around 
them,  or  a  hole  may  be  pierced  through  the  said  ends  about  which  the 
cast-iron  is  to  be  run,  and  for  security  against  splitting  the  cast-iron  nave, 
circular  hoops,  Vy  v,  of  malleable-iron  may  be  put  on  around  both  the 
projecting  ends  of  the  cast-iron  nave,  a,  those  hoops  being  applied 
not,  so  as  to  shrink  on  the  cast-iron  and  bind  it  very  firmly.     The  outer 
ends  or  curved  prolongations  of  the  spokes  beyond  the  elbow-bends 
(which  prolongations  fit  together,  as  shewn  in  the  drawing,  to  form  a 
circular  rim)  overlap   each  other  sufficiently  to   enable   them   to  be 
united  one  to  another,  for  instance,  the  extreme  end,  r,  of  the  curved 
prolongation  of  the  spoke,  a,  is  accurately  fitted  into  and  upon  the 
recess,  at  ^,  which  is  formed  like  a  double  crank-bend  in  the  elbow- 
bend  of  the  spoke,  6,  and  the  extreme  end,  «,  of  the  curved  prolongation 
of  the  spoke,  6,  is  in  like  manner  received  into  a  similar  recess,  t,  at  the 
elbow-bend  of  the  spoke,  c,  and  so  of  all  the  others.     The  extreme  end 
of  each  prolongation,  when  it  thus  overlaps  and  rests  upon  the  elbow- 
bend  of  the  next  spoke,  must  form  a  good  joint  in  the  recess,  which  joint 
is  secured  by  welding,  or  a  strong  rivet  or  rivets  put  through  the 
extreme  end  of  the  prolongation,  and  through  the  recessed  or  double- 
cranked  part  of  the  elbow-bend.    The  curved  prolongation  of  the  spokes 
when  thus  rivetted  together  at  their  several  jointings,  form  a  firm  circular 
rim,  p,  r,  q^  s,  t,  to  the  wheel  around  which  the  wrought-iron  tire,  t, 
that  is  run  upon  the  rails  of  the  railway,  is  fixed,  by  the  same  means  as 
is  usually  taken  for  applying  the  hoop-tire  on  wheels  of  carriages,  viz., 
the  said  tire  is  a  circular  hoop  formed  of  a  wrought-iron  bar  rolled  into 
the  proper  shape  for  travelling  upon  the  rails.     A  proper  length  of  such 
a  bar  is  curved  into  a  circle,  and  the  ends  welded  together,  and  the 
hoop  being  applied  whilst  hot  around  the  circular  rim,  (made  as  afore- 
said by  the  curved  prolongations  of  the  spokes,)  the  shrinking  or  con- 
traction of  the  hoop  in  cooling  firmly  embraces  the  said  circular  rim  and 
forms  a  strong  and  secure  wheel,     t,  t,  is  the  tire  with  what  is  called  its 
crease  or  flange,/,  which  is  a  rim  projecting  out  on  one  side  of  the  wheel 
beyond  that  part  of  the  edge  of  the  rim  which  is  to  bear  on  the  top  of 
the  rails,  in  order  that  the  flange  may  apply  to  the  side  of  the  rails  and 

Srevent  the  wheel  running  off  sideways  from  the  rails.  The  form  of  the 
ange,/,  and  of  the  external  part  of  the  tire,  t,  may  be  the  same  as  com- 
monly used,  and  the  hoop  of  tire  may  be  fastened  on  the  rim,  formed 
by  the  prolongations  of  the  spoke  by  conical  pins  put  through  the  tire 
and  the  said  rim,  in  a  direction  pointing  towards  the  centre  of  the 
wheel ;  the  pins  being  fitted  into  corresponding  holes  bored  through  the 

VOL.   IK  H   H 


466  CARPMAEL^S   REPORTS 

The  following  was  the  evidence  in  the  cause  on  behalf 
of  the  plaintiff: — 

Affidavit  of  fFilliam  Losh,  of  Benton  House,  in  the 

ire  with  their  longest  ends  on  the  outside  thereof,  that  the  pins  may 
hold  the  tire  tight  without  any  projecting  heads  on  the  outside  of  the 
tire.  The  small  ends  of  the  pins  which  project  through  the  inner  rim 
may  be  ri vetted  or  have  nuts  screwed  on  them.  Or  in  order  to  make 
the  tire  hold  very  securely,  on  the  outside  of  the  rim  formed  by 
the  prolongations  of  the  spokes  without  any  pins.  The  iron-bar  of 
whicn  the  tire  is  formed,  may  be  rolled  of  the  shape  shewn  on  a 
larger  scale  in  fig.  3,  with  a  bead,  g^  y,  projecting  about  one  six- 
teenth of  an  inch  from  each  edge  of  the  bar  above  the  flat  surface 
thereof,  on  that  side  which  is  to  form  the  interior  of  the  hoop  for 
the  tire ;  the  breadth  or  space  left  vacant  between  those  beads 
being  sufficient  to  receive  the  edge,  r,  of  the  rim  formed  by  the  pro- 
longations of  the  spokes.  The  expansion  of  the  hoop  of  tire  wnen 
heated,  will  allow  it  to  be  applied  around  the  said  rim,  «,  but  when  it 
contracts  thereon  by  cooling,  the  projecting  beads,  ^,  g,  wUl  overlap 
each  edge  of  the  rim,  and  effectually  prevent  the  tire  coming  off  there- 
from. Or  otherwise  for  the  same  object  the  bars  of  which  the  spokes 
are  formed  may  be  rolled  rather  concave  on  one  side,  like  a  shallow 
gutter  or  trough,  the  other  side  being  either  convex  or  flat ;  and  when 
those  bars  are  wrought  into  spokes  with  elbow-bends,  as  before  de- 
scribed, their  concave  sides  should  be  outwards  on  the  circumference  of 
the  circle  that  is  to  be  formed  by  the  prolongations  of  the  spokes  beyond 
those  elbow-bends,  (see  a  section  on  a  larger  scale,  fig.  4,)  and  in  that 
case  the  bar  of  which  the  tire  is  formed  shall  be  rolled  with  a  corre- 
sponding convexity  on  that  side  which  is  to  form  the  inside  of  the  hoop, 
which  hoop  being  made  of  a  proper  size,  and  then  heated  in  order  to 
expand  it,  and  get  it  on  around  the  rim  formed  by  the  prolongations  of 
the  spokes.  The  convex  inside  of  that  hoop  when  it  contracts  by 
cooling  will  fill  the  concave  on  the  circumference  of  the  prolongations, 
and  effectually  prevent  the  tire  coming  off  therefrom,  or  vice  vend;  the 
bars  of  which  the  spokes  are  formed  may  be  rolled  convex,  and  the 
hoop  of  tire  concave.  Note. — Instead  of  making  each  of  the  spokes 
and  its  prolongation  out  of  the  same  piece  of  iron-bar,  as  before  directed, 
the  spoke  may  be  made  of  a  piece  of  one-bar,  which  is  rolled  to  any 
pattern  of  transverse  section  that  is  judged  most  suitable  for  the  spokes 
of  the  wheel,  and  the  prolongation  made  from  another  bar,  rolled  to  any 
different  pattern  of  transverse  section,  which  may  be  judged  most 
suitable  for  the  circular  rim  that  is  to  be  formed  by  the  said  prolonga- 
tions. The  said  two  pieces  of  different  bars  being  firmly  welded  to- 
gether at  the  elbow-bend,  so  as  to  be  as  strong  as  if  both  spokes  and 
prolongation  were  made  by  bending  one  piece  of  iron-bar.  This  mode 
of  making  the  elbow-bend  will  facilitate  the  formation  of  the  recess  or 
double-cranked  bend,  into  which  the  extreme  end  of  the  next  prolonga- 
tion is  to  lodge. 

**  Fig.  5,  represents  a  side  elevation  of  a  segment  of  another  wheel 
made  according  to  my  improvements.  The  ends  of  the  spokes  are  put 
into  a  mould  and  hammered  into  the  form  or  forms  shewn  at  a,  a,  a,  a,  in 
the  drawing ;  or  they  may  be  spread  out  into  any  other  form  that  will 
be  found  most  convenient  for  welding  them  to  the  rim.  A  circular 
ring,  »,  *,  of  wrought-iron  is  then  made  of  the  proper  diameter  to  receive 
the  tire,  and  the  spokes  are  welded  to  it.    To  make  this  rim  perfectly 
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county  of  Northumberland,  Esq. — Saith,  that  in  or  before 
the  year  1830,  be,  this  deponent,  invented  certain  im- 

circular  and  of  a  proper  diameter  to  fit  accurately  to  the  inside  of  the 
hoop  of  tire,  t,  which  is  intended  to  surround  it,  the  said  rim  may  be 
fitted  upon  a  mandril  or  circular  mould,  which  has  openings  or  slits  in 
its  circumference,  at  proper  distances  to  receive  the  arms  when  the  rim 
is  put  upon  the  mandril  by  the  common  expedient  of  expanding  the  rim 
by  heat,  dropping  it  on  the  mandril,  and  whilst  the  rim  is  contracting 
again  in  cooling,  it  is  retained  at  the  required  diameter  by  the  resistance 
of  the  mandril,  which  mandril  may  be  made  in  two  halves,  or  in  three 
or  more  parts,  so  kept  apart  as  to  form  a  true  circle  of  the  proper  size, 
by  the  interposition  of  suitable  wedges,  or  by  screws,  which,  being 
withdrawn  or  unscrewed,  the  said  parts  will  collapse  to  facilitate  the 
taking  off  of  the  wheel  from  the  mandril  when  cold.  Or  the  spokes 
may  be  welded  to  a  bar  of  wrought-iron  at  proper  distances  apart  and 
at  right  angles  to  that  bar,  and  then  turning  the  bar  into  a  circular 
form,  by  hammering  it  into  a  circular  mould,  which  should  be  the 
segment  of  a  circle  of  the  diameter  of  the  inside  of  the  tire  ;  and  when 
the  rim  is  thus  formed  into  a  circular  shape,  and  the  ends  of  the  bar 
forming  the  rim  are  brought  together,  they  should  be  welded.  To  make 
this  rim,  to  which  the  arms  have  been  previously  welded,  of  the  exact 
diameter  required  for  the  rim,  it  should  be  fitted  upon  a  circular  mandril 
prepared  with  openings  or  slits  to  receive  the  arms,  in  the  manner  above 
described.  Or  otherwise  the  said  rim,  to  which  the  arms  are  previously 
welded  and  its  ends  welded  together,  may  be  heated  red  and  hammered 
down  into  a  true  circular  mould,  which  is  made  bell-mouthed  to  facil- 
itate the  entrance  of  the  rim  into  it.  Or  I  weld  the  spokes  immediately 
to  the  rim  or  hoop  of  tire,  as  shewn  at  a,  a,  in  the  drawing,  without  the 
intervention  of  an  interior  rim. 

"  Fig.  6,  represents  another  wheel,  in  which  each  spoke  is  formed  of 
two  bars  of  iron  laid  together  at  one  end,  as  at  a,  a,  a,  to  form  like  one  bar, 
and  the  prolongations  of  each  of  the  single  bars  of  the  spokes  beyond  the 
elbow-bends,  6,  6,  6,  of  each  of  the  bars,  being  blended  in  opposite 
directions,  as  shewn  in  the  drawing,  they  form  a  curved  prolongation  of 
the  compound  spoke  on  each  side  of  it;  those  prolongations  of  the 
different  spokes  meet  each  other,  as  at  o,  o,  o,  in  the  middle  of  the 
spaces  between  the  spokes,  and  where  those  ends  overlap,  they  may  be 
rivetted  together  to  form  a  circular  rim,  around  which  the  tire  is  applied ; 
or  the  overlap  at  the  ends  of  the  spokes  where  they  meet  may  be 
welded  together  as  at  c,  a  mode  of  junction  which  will  add  much  to  the 
support  of  the  tire.  Or  the  bar  of  which  each  spoke  is  formed,  may  be 
blended  with  two  elbow-bends,  the  middle  part  between  those  two 
elbow-bends  forming  a  portion  of  the  circular  rim,  and  the  two  ends  of 
the  bar  being  straight,  thus  V)  so  that  each  bar  forms  a  sector  of  a  circle, 
and  a  proper  number  of  such  sectors  being  put  together  with  the  straight 
peurts  in  contact,  will  form  a  wheel  whereof  each  spoke  is  composed  of 
two  bars;  the  circular  rim  of  the  wheel  so  composed,  must  be  sur- 
rounded by  a  circular  hoop  of  tire.  The  spokes  in  figs.  5  and  6  must  be 
attached  to  the  nave,  in  the  same  manner  as  before  described  in  figs.  1 
and  2. 

*'  Fig.  7,  represents  a  section  of  another  form  of  wheel,  the  spokes  of 
which  are  made  by  bending  a  bar  of  iron  into  the  shape  shewn  at 
a,  a,  b,  h.    The  end,  6,  6,  forming  a  double  elbow-bend,  is  placed  in  the 
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provements  in  the  construction  of  wheels  for  carriages  to 
be  used  on  railways.     That  after  the  specification  of  his 

transverse  direction  of  the  bar  of  iron,  constituting  an  inner  rim,  such 
as  hereinbefore  described,  and  is  joined  to  such  rim  by  rivets,  or  by 
welding.  The  ends,  a,  a,  are  to  be  fixed  in  the  nave  by  running  cast 
metal  around  them,  in  the  manner  described  in  fig.  1.  Upon  the  spokes 
and  rim,  thus  combined,  I  put  the  tire  in  the  manner  directed  in  the 
description  of  figs.  I,  5,  and  6.  The  bar  of  iron  out  of  which  these  arms 
are  made,  may  be  flat,  square,  or  round.  The  rim  of  tire,  pre- 
viously described,  is  of  the  form  adapted  for  travelling  upon  that  kind 
of  railroads,  commonly  called  the  hedge  rail,  but  rims  of  tire,  such  as 
shewn  at  t,  in  fig.  8,  suitable  for  travelling  upon  the  plate  rail,  may  be 
laid  upon  the  interior  rim  of  any  of  the  wheels  hereinbefore  described, 
and  in  the  manner  therein  directed. 

'<  Fig.  8,  represents  a  section  of  a  wheel  intended  to  be  used  upon  train 
or  plate  railroads  for  carriages,  meant  to  carry  20  cwt  upon  tour  such 
wheels,  each  having  six  or  eight  spokes ;  the  spokes  for  this  wheel  may 
be  made  of  three-fourths  of  an  inch  square  iron,  or  seven-eighths  of 
an  inch,  round  iron.  They  are  to  be  joined  to  the  interior  rim  or  to  the 
rim  of  tire,  where  no  interior  rim  is  required,  and  to  the  nave  by  the 
means  described  in  fig.  5. 

**  Having  now  described  the  construction  of  wheels  made  according  to 
my  improvements  for  carriages  to  be  used  on  railroads;  I  do  hereby 
declare  that  I  make  no  claim  to  the  exclusive  right  of  iron  spokes,  or 
wrought-iron  tire  for  such  wheels,  nor  to  the  mode,  hereinbefore  de- 
scribed, of  uniting  wrought-iron  spokes  to  the  cast-iron  nave ;  but  my 
invention  consists,  First,  in  the  improvement,  hereinbefore  described 
and  represented  in  figs.  1  and  2,  of  making  the  wheels  of  carriages  to  be 
used  on  railways  with  wrought  iron  spokes,  having  elbow-bends  and 
curved  prolongations  from  such  spokes,  which  prolongations  join  one  to 
another,  in  the  manner  hereinbefore  described,  so  as  to  form  a  circular 
rim  of  wrought-iron  to  support  and  give  strength  to  the  hoop  of  wrought- 
iron  tire  whicli  is  applied  and  fixed  around  that  circular  rim. 

"  Secondly,  in  the  improvement  hereinbefore  described  and  represented 
in  figs.  3,  4,  and  8,  of  either  making  the  circular  hoop  of  iron-tire,  which 
is  to  be  applied  around  the  circular  rim  of  any  wheels  for  carriages  to 
be  used  on  railways,  out  of  bar-iron,  which  is  rolled  with  projecting 
beads  at  the  edges,  on  that  side  which  is  to  form  the  inside  of  the  hoop 
of  tire,  in  the  manner  hereinbefore  described  and  shewn  in  figs.  2,  3, 
and  8 ;  or  else  of  making  the  said  hoop  out  of  bar-iron,  rolled  with  a 
convexity  in  the  middle  of  that  side  which  is  to  form  the  inside  of  the 
hoop,  corresponding  to  a  concavity,  which  must  in  that  case  be  given  to 
the  exterior  circumference  of  the  rim  of  the  wheel  as  hereinbefore 
described  and  shewn  in  fig.  4 ;  or  else  in  making  the  interior  of  the  tire 
concave,  and  the  inner  rim,  formed  by  the  prolongations  of  the  spokes, 
convex,  as  previously  described,  in  order  tnat  in  any  case  the  hoop  of 
iron  may,  after  it  has  been  put  on  in  a  heated  and  expanded  state,  be 
retained  securely  from  coming  off,  either  by  the  overlapping  of  the  pro- 
jecting beads  of  the  tire  over  the  edges  of  the  rim  of  the  wheel,  or  else 
by  the  interlocking  of  the  said  convexity  or  concavity  of  the  tire  into  the 
said  concavity  or  convexity  of  the  rim  of  the  wheel. 

**  Thirdly,  in  the  improvement,  hereinbefore  described  and  represented 
in  fig.  5,  of  making  the  wheels  of  carriages  to  be  used  on  railways^  with 
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said  invention  had  been  enrolled^  this  deponent  was 
informed  and  advised  that  it  was  doubtful  whether  a 
certain  plan  therein  described,  of  fastening  on  the  tire  by 
means  of  a  convex  and  concave  surface,  had  not  been 
practised,  with  some  modification,  in  some  kind  of  wheels^ 
before  the  date  of  the  said  letters  patent ;  and  this  depo- 
nent accordingly  caused  a  certain  disclaimer  in  writing, 
bearing    date   the    18th   day  of  May,   1836,*  and   duly 

wrought-tron  spokes,  moulded  at  their  outer  ends  into  the  form  shewn 
in  the  drawing,  fig.  5,  as  at  a,  a,  a,  a,  or  having  elbow-bends  at  the 
outer  ends  to  form  feet,  as  at  d,  d,  dj  which  ends  of  the  spokes  are 
joined  by  welding,  or  by  conical  bolts  or  rivets  without  heads,  at  the 
outside,  either  to  a  complete  ring  of  wrought-iron,  around  which  a  hoop 
of  wrought-iron  tire  is  to  be  applied  and  fixed,  or  else  to  a  hoop  of 
wrought-iron  tire,  made  of  sufficient  strength  to  retain  its  circular  cur- 
vature without  any  such  inner  ring,  in  manner  hereinbefore  described. 

"  Fourthly.  In  the  improvement  hereinbefore  described  and  repre- 
sented in  fig.  6,  of  forming  each  spoke  of  two  bars  of  iron  laid  together 
at  one  end,  as  far  as  the  elbow-bends,  and  the  parts  beyond  those  elbow- 
bends  being  bent  in  opposite  directions  to  form  curved  prolongations  of 
each  of  the  compouna  spokes  on  each  side  thereof,  and  which  pro- 
longations when  united  together  form  a  circular  rim,  upon  which  the 
tire  is  laid,  as  before  described  and  as  shewn  in  the  dirawing,  fig.  6. — 
In  witness  whereof,  &c. — William  Losh." 

•  The  disclaimer  was  as  follows : — 
"  Disclaimer  entered  pursuant  to  an  Act  passed  in  the  5th  and  6th  years 

of  His  present  Majesty's  reign,  entituled  '  An  Act  to  amend  the  Law 

touching  Letters  Patent  for  Inventions,'  with  the  Clerk  of  the  Patents 

of  England,  byWilliam  Losh. 

'^  I,  the  said  William  Losh,  do  hereby  declare  that  since  the  enrol- 
ment of  the  specification  of  my  said  invention,  pursuant  to  the  proviso 
in  the  said  letters  patent  in  that  behalf  contained,  I  have  been  advised 
that  it  is  doubtful  whether  the  plan  of  fastening  on  the  tire  by  means  of 
one  convex  and  one  concave  surface  has  not  been  practbed  with  some 
modification  in  some  kinds  of  wheels  before  the  date  of  the  said  patent, 
and  for  this  reason,  I,  the  said  William  Losh,  do  hereby  disclaun  the 
following  parts  of  the  said  specification,  that  is  to  say :  towards  the 
middle  of  the  specification  where  the  mode  of  fastening  the  tire  on  the 
rim  is  described,  I  hereby  disclaim  the  words  'or  otherwise  for  the 
same  object  the  bars  of  which  the  spokes  are  formed  may  be  rolled  rather 
concave  on  one  side,  like  a  shallow  gutter  or  trough,  the  other  side  beine; 
either  convex  or  flat,  and  when  those  bars  are  wrought  into  spokes  with 
elbow-bends,  as  before  described,  their  concave  sides  should  be  outwards 
on  the  circumference  of  the  circle  that  is  to  be  formed  by  the  pro- 
longations of  the  spokes  beyond  those  elbow-bends  (see  a  section  on  a 
larger  scale,  fig.  4),  and  in  that  case  the  bar  of  which  the  tire  is  formed 
shall  be  rolled  with  a  corresponding  convexity  on  that  side  which  is  to 
form  the  inside  of  the  hoop,  which  hoop,  being  made  of  aproper  size,  and 
then  heated,  in  order  to  expand  it,  and  get  it  on  around  the  rim  formed  by 
the  prolongations  of  the  spokes.  The  convex  inside  of  that  hoop,  when 
it  contracts  by  cooling,  will  fill  the  concave  on  the  circumference  of  the 
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executed  by  this  deponent,  according  to  the  Act  of  Par- 
liament in  that  case  made  and  provided  to  be  entered,  and 
the  same  was  duly  entered  with  the  Clerk  of  the  Patents 
of  England ;  that  he  has  expended  7,000/.  and  upwards  in 
constructing  the  machinery,  implements,  buildings,  and 
other  materials,  necessarily  required  to  enable  him  to  ma* 
nufacture  his  said  wheels ;  that  bis  said  patent,  and  the 
rights  thereby  secured  to  him,  have  not  at  any  time  here- 
tofore been  questioned  or  disputed ;  and  that  the  wheels 
constructed  according  to  the  said  specification  of  this  de- 
ponent's said  invention,  are  in  very  general  use,  and  are 
daily  coming  into  more  extensive  use,  and  have  already 
materially  advanced  and  increased  both  the  travelling  of 
passengers  and  the  carriage  of  goods  by  railways,  in  con- 
sequence of  the  great  strength  of  the  said  wheels  and  their 
extraordinary  capability  of  bearing  uninjured  the  violent 
and  rapid  shocks  and  concussions  to  which  railway  wheels 
are  peculiarly  liable,  and  which  shocks  and  concussions, 
before  this  aeponent's  invention  of  his  said  wheels,  have 
been,  and  yet  are,  so  generally  destructive  to  the  various 
descriptions  of  wheels  used  on  railways,  and  not  made 
upon  or  according  to  this  deponent's  invention,  and 
whereby  the  risk  and  dangers  of  railway  travelling,  and 
carriage  were,  and  are,  very  much  greater  than  in  any  case 
where  this  deponent's  said  wheels  are  used :  that  he  has 
made  wheels  according  to  each  of  the  plans  and  modes 
shewn  in  his  said  specification,  and  that  they  have  all 
been  used  and  found  to  answer  most  effectually  the  pur- 
pose described  in  his  said  specification ;   that  the  said 

prolongations,  and  efTectuaily  prevent  the  tire  coming  off  therefrom,  or 
vice  versdf  the  bars  of  which  the  spokes  are  formed  may  be  rolled 
convex,  and  the  hoop  of  tire  concave.'  And  further  on,  in  the  claim- 
ing clause  of  the  said  specification  under  the  second  head  of  the  claim ; 
I  hereby  disclaim  the  words  *  or  else  making  the  said  hoop  out  of 
bar-iron  rolled  with  a  convexity  in  the  middle  of  that  side,  wnich  is  to 
form  the  inside  of  the  hoop  corresponding  to  a  concavity,  which  must  in 
that  case  be  given  to  the  exterior  circumference  of  the  rim  of  the  wheel 
as  hereinbefore  described  and  shewn  in  fig.  4,  or  else  in  making  the  in- 
terior of  the  tire  concave,  and  the  inner  rim  formed  by  the  pro- 
longations of  the  spokes  convex,  as  previously  described,  in  order  that 
in  any  case  the  hoop  of  iron  may,  after  it  has  been  put  on  in  a 
heated  and  expanded  state,  be  retained  securely  from  coming  off  either 
by  the  overlapping  of  the  projecting  beads  of  the  tire  over  the  edges 
of  the  rim  of  the  wheel,  or  else  by  the  interlocking  of  the  said  con- 
vexity or  concavity  of  the  tire  into  the  said  concavity  or  convexity  of  the 
rim  of  the  wheel.'— In  witness  whereof,  &c. — William  Losh." 
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letters  patent  have  ever  since  the  grant  thereof,  remained 
and  still  are  unrevoked,  unimpeached,  andin  full  force  and 
effect,  and  that  this  deponent  hath  from  the  date  of  the 
said  letters  patent^  made,  used,  and  exercised  his  said  in* 
vention,  under  the  authority  of  the  said  letters  patent, 
with  considerable  profit  and  advantage :  that  he  has  been 
credibly  informed,  and  verily  believes,  that  John  Hague, 
of  Cable-street,  Wellclose-square,  in  the  county  of 
Middlesex,  millwright  and  engineer,  has  lately  made  use 
of,  and  put  into  practice,  this  deponent's  said  invention, 
and  counterfeited,  imitated,  and  resembled  the  same, 
and  thereby  derived  to  himself  very  considerable  pro- 
fits and  advantages,  and  that  be  still  continues  to 
use  and  put  in  practice  this  deponent's  invention. 
That  in  or  about  the  month  of  March  he  was  first 
informed  that  the  said  defendant,  John  Hague,  had 
made  and  manufactured  wheels  precisely  the  same  in 
the  principle  of  the  construction  thereof  as  the  said 
wheels  invented  by  this  deponent  as  aforesaid,  and  de- 
scribed by  deponent  in  his  said  specification,  and  that 
the  said  wheels  so  made  and  manufactured  by  the 
said  John  Hague  were  for  carriages  to  be  used  on 
railways,  and  that  the  said  John  Hague  has  sold  various 
quantities  of  the  said  wheels  so  made  and  manufactured 
by  him  to  divers  persons  whose  names  and  residence  this 
deponent  has  been  unable  to  discover,  and  is  therefore 
unable  to  state  ;  however  this  deponent  saith,  that  he  has 
been  credibly  informed,  and  verily  believes,  that  the  said 
John  Hague  has  made  many  wheels  since  the  grant  of 
the  said  letters  patent,  in  counterfeit  or  imitation  or  resem- 
blance of  this  deponent's  said  invention,  as  specified  in  the 
said  specification,  and  in  the  said  figure  thereunto  annexed, 
marked  6,  and  that  the  said  wheels  so  made  and  manufac- 
tured by  the  said  John  Hague  were  constructed  in  the 
following  manner,  (that  is  to  say,)  bars  of  wrought-iron 
were  bent  and  formed  into  the  shape  shewn  by  fig.  1, 
drawing  a,  and  the  ends  were  welded  together  at  the 
points  a,  and  a  series  of  such  bent  bars  of  wrought-iron 
were  made  into  wheels  for  carriages  to  be  used  on.  rail- 
ways, in  the  following  manner :  a  number  of  the  bent  bars, 
fig.  1,  had  the  parts,  a,  combined  together  by  means  of  a 
cast-iron  nave,  as  is  shewn  at  fig.  %  and  the  parts,  by  b, 
produced  a  ring  or  felloe  for  the  wheel,  on  to  which  a 
wrought-iron  flanched  hoop  or  tire  was  shrunk  by  first 
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heating  such  hoop  or  tire,  in  order  to  expand  the  same, 
and  render  it  capable  of  being  placed  on  the  outer  peri- 
phery of  the  parts,  by  of  the  bent  barsof  wrought-iron,  fig. 
1,  and  when  on  and  shrunk  by  cooling,  such  flanched  tire 
or  hoop  tightly  embraced  the  wheel,  «,  b.  That  on  or 
about  the  23d  day  of  March  last  past,  having  occasion  to 
call  on  Mr,  Robert  Jeffery  of  Upper  North-place,  Graj^s- 
inn-road,  railway  carriage-maker,  on  the  subject  of  an 
order  for  a  sale  to  him  of  some  of  this  deponent's  said 
wheels,  the  said  Robert  Jeffery  asked  the  deponent 
whether  he,  this  deponent,  had  a  patent  for  the  wheels 
which  were  known  as  Losh's  patent,  and  that  this  depo- 
nent informed  the  said  Robert  Jeffery  that  he  had  a  patent 
for  the  said  wheels,  whereupon  the  said  Robert  Jeffery 
informed  this  deponent  that  the  said  John  Hague  was 
making  wheels  like  them :  that  a  few  days  subsequently 
thereto,  this  deponent  had  a  conversation  with  Mr. 
Robert  Stephenson,  the  engineer  of  the  London  and  Bir- 
mingham Railway  Company,  also  on  the  subject  of  an  order 
for  a  sale  to  him  of  some  of  this  deponent's  said  wheels, 
who  told  this  deponent  that  the  said  John  Hague  was 
making  this  deponent's  wheels:  that  he,  through  his  so- 
licitors, Messrs.  Bell,  Brodrick,  and  Bell,  of  Bow  Church- 
yard, applied  to  the  said  John  Hague  on  or  about  the  8th 
day  of  May  last  pas^t,  and  requested  the  said  John  Hague 
to  desist  from  making  or  manufacturing  any  wheels 
according  to  the  said  invention  of  this  deponent:  that  he 
has  been  credibly  informed  and  verily  believes  that  the 
said  John  Hague  has  recently  received  an  order  to  make  a 
large  quantity  of  wheels,  constructed  according  to  the  im- 
provements invented  by  this  deponent  as  aforesaid,  and 
as  specified  in  the  said  specification,  and  in  the  said  eight 
figures  or  drawings  thereunto  annexed,  or  in  some  or  one 
of  such  figures,  from  the  London  and  Birmingham  Railway 
Company,  and  that  the  said  John  Hague,  intends  to  make 
and  manufacture  a  large  quantity  of  wheels  according  to 
the  said  improved  construction  thereof  so  invented  by  de- 
ponent as  aforesaid,  in  order  to  supply  the  said  London 
and  Birmingham  Railway  Company  therewith,  in  pur- 
suance of  the  said  order. 

Affidavit  of  Thomas  Storey^  of  St.  Helen's  Auckland, 
county  of  Durham,  engineer. — Saiih,  that  he,  this  de- 
ponent, is  in  the  habit  of  seeing  the  wheels  invented  by 
the  plaintiff'  used  upon  railways,  and  is  well  acquainted 
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with  the  same;  that  he  believes  them  to  be  the  in- 
vention of  the  said  plaintifT,  and  considers  them  to  em- 
body very  great  improvements  upon  any  previously 
used  for  railway  purposes ;  that  he  considers  them  to  be 
less  liable  to  accident,  much  stronger  and  better  calcu- 
lated for  rapid  travelling  than  any  others  which  have 
come  under  his,  this  deponent's^  observation;  and  that 
they  are  of  great  benefit  to  the  public  wherever  they  are 
made  use  of,  inasmuch  as  many  accidents  and  loss  of  life 
are  prevented  by  their  peculiar  construction,  and  their 
use  for  carriages  travelling  on  railways  with  great 
speed. 

Affidavit  of  John  Buddie^  of  Wallsend,  county  of  Nor- 
thumberland, engineer. — Saith,  that  he  is  well  ac- 
quainted with  the  plaintifF^s  invention  of  certain  im- 
provements in  the  construction  of  wheels  to  be  used 
on  railways.;  and  with  the  wheels  made  according  to 
such  improvements,  and  which  are  in  use;  that  this 
deponent  considers  the  same  as  an  invention  of  great 
value  and  importance,  by  reason  of  the  great  strength 
of  the  wheels,  their  greater  durability  and  resistance  to 
the  shocks  to  which  wheels  are  liable  when  travelling  on 
railways  with  rapid  motion,  and  that  they  are  calculated 
to  prevent  accidents  and  loss  of  human  life;  that  he  hath 
used  the  said  improved  wheels  for  four  years  last  past, 
and  now  uses  the  same,  from  which  he  is  become  well  ac- 
quainted with  the  said  invention,  and  that  he  considers 
the  same  as  an  important  and  essential  improvement  in 
wheels  to  be  used  on  railways,  especially  where  great 
speed  is  requisite :  that  he  verily  believes  that  the  plaintiff 
is  the  original  inventor  of  the  said  wheels. 

Affidavit  of  tJoseph  Laycocky  of  Winlaton,  county  of 
Durham,  iron-merchant. — Saith,  that  he  knows,  and  is  well 
acquainted  with  the  improved  wheel  invented  by  the  plain- 
tiflFfor  carriages  to  be  used  on  railways,  and  for  which  the 
plaintiff  obtained  his  late  Majesty's  letters  patent,  and  that 
he,  this  deponent,  hath  used  the  same  wheels  in  large 
quantities  for  upwards  of  twelve  months,  and  now  uses  the 
same ;  that  he  is  well  acquainted  with  the  principles  and 
construction  thereof,  and  that  he  believes  the  said  plaintiff 
to  be  the  original  inventor  of  the  said  wheels  :  that  in  the 
month  of  April  last  past,  this  deponent  saw  in  the  manu- 
factory of  the  said  defendant  at  Cable- street,  in  the  neigh- 
bourhood  of  Wellclose-square,    Middlesex,    wheels    for 
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carriages  to  be  used  on  railways,  some  of  which  wheels 
were  in  a  finished  state,  and  others  in  the  act  of  being 
made,  by  the  defendant's  workmen  there ;  that  this  depo- 
nent carefully  examined  those  which  were  finished  ;  that 
they  appeared  to  this  deponent,  and  he  considers  them  to 
be  the  same,  in  the  principle  of  their  construction,  as 
those  invented  by  the  plaintifT,  and  that  the  only  differ- 
ence between  them  were,  that  in  the  wheels  so  made  at 
the  defendant's  manufactory,  the  outer  rim  or  tire  was 
not  grooved,  whereas  the  plaintiflp's  wheel  is  grooved 
to  receive  the  inner  rim  ;  and,  secondly,  that  in  the  wheels 
so  made  at  the  defendant's  manufactory,  the  spokes  were 
straight,  whereas  those  of  the  plaintiff's  said  wheels  are 
generally  bent :  that  the  wheels  which  he  saw  at  defend- 
ant's manufactory  as  aforesaid  were  precisely  the  same  in 
the  principle  of  the  construction  thereof,  as  the  said 
wheels  invented  by  the  said  plaintiflf,  with  the  exception  of 
the  aforesaid  differences,  which  this  deponent  considered 
to  be  immaterial. 

Affidavit  of  William  Belly  of  Bow  Church-yard,  in  the 
city  of  London,  gentleman. — Saith,  that  he  is  the  agent  of 
Messrs.  Carr,  Jobling,  and  Fox,  the  solicitors  of  the  above- 
named  plaintiff,  and  that  this  defendant  as  such  agent,  at 
the  request  of  the  said  plaintiff,  wrote  the  said  defendant 
a  letter,  of  which  the  following  is  a  copy : — 

''Bow  Church-yardy  Slh  May,  1837. 

"Sir, — We  are  apprised  that  you  are  now  manufac- 
turing a  wheel,  which  is  a  decided  and  open  infringement 
of  Mr.  William  Losh's  patent  wheel  for  railway  carriages. 
We,  therefore,  require  you  immediately  to  desist  from  such 
manufacture,  and  to  compensate  our  client  for  the  injury 
he  has  sustained  by  your  use  of  his  invention.  We  are. 
Sir,  your  obedient  Servants, 

«  Bell,  Brodricky  and  Bell. 
''  Mr.  John  Hague,  Millwright, 
"26,  Cable- street,  fFellclose-square'^ 

That  in  consequence  of  the  said  letter,  the  said  defend- 
ant, in  a  day  or  two  after  the  said  letter  was  written,  called 
upon  this  deponent  at  his  office,  and  stated  to  this  de- 
ponent that  he  was  not,  and  had  not  been  manufacturing 
wheels  upon  the  principle  of  the  said  plaintiff's  invention, 
nor  had  he  pirated  the  said  plaintiff^s  invention ;  and  that 
the  wheels  which  he,  the  said  defendant,  was  making,  were 
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made  on  a  different  principle  from  those  of  the  said  Wil- 
liam Losh^  and  were  only  lilce  those  of  the  said  William 
Losh,  in  appearance,  but  not  in  principle;  and  that  if 
there  were  any  opinion  or  impression  entertained,  that  he, 
the  said  defendant,  was  imitating  the  said  William  Losh*8 
wheels,  such  opinion  or  impression  arose  from  a  super- 
ficial knowledge  of  the  construction  of  his,  the  said  defend- 
ant's, wheels :  the  said  William  Losh  was  at  Newcastle- 
upon-Tyne,  or  the  neighbourhood  thereof,  at  the  time 
that  deponent  had  the  said  interview  with  the  said  de- 
fendant ;  and  that  deponent  thereupon  wrote  to  the  said 
William  Losh,  informing  him  of  the  statement  of  the  said 
defendant :  that  the  said  William  Losh  did  not  return  to 
London  until  the  month  of  June  last,  when  he  informed 
this  deponent,  that  he,  the  said  William  Losh,  had  then 
obtained  clear  evidence  of  the  fact,  that  the  said  de- 
fendant had  been  pirating  and  manufacturing  the  wheels 
of  the  said  William  Losh  :  that  in  consequence  thereof  he 
wrote  the  said  defendant  a  letter,  of  which  the  following 
is  a  copy  : — 

"jBow  Church-yard,  14/A  June^  1837. 

"  Sir, — Mr.  William  Losh  has  obtained  ample  and  in- 
disputable evidence,  that  you  have  been  committing  a 
direct  infringement  of  his  patent,  by  manufacturing  his 
wheels  so  generally  used  for  railway  carriages.  We, 
therefore,  apprise  you,  that  unless  you  hand  us  a  state- 
ment of  the  quantity  of  wheels  you  have  thus  made,  and 
account  to  us  for  their  profits,  and  give  a  satisfactory 
guarantee  that  you  will  forthwith  discontinue  the  manu- 
facture, we  shall  be  under  the  necessity  of  instituting 
immediate  proceedings  against  you,  and  we  must  request 
a  distinct  and  definite  answer  from  you  in  the  course  of 
to-morrow.     We  are  yours,  obediently, 

''  Bell,  Brodricky  and  Bell. 

"  Mr.  John  Hague^  Millwright^ 
**26,  Cable-streety  fFellclose-square."^ 

That  the  said  letter  was  sent  to  the  said  defendant,  and 
left  at  his  place  of  business  ;  and  that  in  two  or  three  days 
afterwards  a  person  called  upon  the  deponent,  and  stated 
that  the  said  defendant  was  not  in  town,  and  that  he  bad 
called  on  the  subject  of  the  said  letter,  and  required 
the  deponent  to  state  to  him  the  number  of  wheels 
which  the  said  William  Losh,  as  this  deponent  alleged 
the  said  defendant  had  made,  according  to,  and  in  viola- 
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tion  of  the  said  William  Losh's  patent ;  at  the  same  time 
the  said  person  denied  that  the  said  defendant  had  made 
any  wheels  upon  the  principle  of  the  said  William  Losb's 
invention  ;  and  deponent  asked  the  said  person  if  he  had 
not  seen  the  specihcation  of  the  patent  of  the  said  plain- 
tiff for  his  railvray  wheels^  and  that  the  said  person  ad- 
mitted that  he  had  seen  it :  that  he  told  the  said  person  he 
could  not  inform  him  of  the  number  of  wheels  which  the 
defendant  had  made  in  piracy  of  the  said  plaintifiTs  in- 
vention, and  that  it  was  this  information  which  the  de- 
ponent required  from  the  said  defendant ;  and  that  the 
said  person  (who  stated  he  was  in  the  service  of  the  said 
defendant)  replied,  that  defendant  had  not  made  any 
i^'heels  upon  the  plan  of  the  said  plaintifTs  invention : 
that  on  the  occasion  before  mentioned,  when  he  had  an 
interview  with  the  said  defendant,  he  admitted,  in  answer 
to  a  question  of  deponent,  that  he,  the  defendant,  had 
seen  and  read  the  specification  of  the  said  plaintiffs 
patent  for  railway  wheels  :  that  the  said  defendant  has  not 
rendered  any  account  to  the  said  plaintiff,  or  to  deponent, 
in  pursuance  of  the  said  letter  of  deponent. 

Affidavit  of  Robert  Jefferys^  of  Upper  North-place, 
Gray's-inn-road,  county  of  Middlesex,  railway  car- 
riage builder. — Saith,  that  having  business  to  transact 
with  the  above-named  defendant  for  some  months  last 
past,  he,  this  deponent,  has  continually  called  in 
Cable-street,  at  the  factory  of  the  defendant:  that 
till  within  the  last  three  months,  he  has  many  times 
seen  wheels  made  and  constructed  according  to  the  draw- 
ing marked  a,  produced  and  shewn  to  this  deponent 
at  the  time  of  swearing  this  affidavit;  that  is  to  say,  bars 
of  wrought-iron  were  bent,  and  formed  into  the  shape 
shewn  at  fig.  1,  and  the  ends  were  welded  together  at  the 
point,  A,  and  a  series  of  such  bent  bars  of  wrought-iron 
were  made  into  wheels  for  railway  carriages,  in  the  fol- 
lowing manner:  a  number  of  the  bent  bars,  fig.  I,  had 
the  parts,  a,  combined  together,  by  means  of  a  cast-iron 
nave,  as  is  shewn  at  fig.  2,  and  the  parts,  b,  b,  produced 
a  ring  or  felloe  for  the  wheel,  on  to  which  a  wrought- 
iron  flanchcd  hoop  or  tire,  suitable  for  railways,  was 
shrunk,  by  first  heating  such  hoop  or  tire,  in  order  to  ex- 
pand the  same,  and  render  it  capable  of  being  placed 
on  the  outer  periphery  of  the  parts,  b,  of  the  bent  bars  of 
wrought-iron,  fig.  1,  and  when  on  and  shrunk  by  cooliDg, 
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such  flanched  tire  or  hoop  tightly  embraced  the  wheel, 
A,  b;  and  this  deponent,  at  different  times  of  his  being  at 
the  factory  in  Cable-street,  did  see  such  process  of 
shrinking  on  of  the  flanched  tire,  on  to  the  wrought-iroii 
bent  bars^  a,  b  ;  and  this  deponent  saw  many  sets  of  such 
wheels,  complete,  and  in  various  stages  of  completion,  and 
the  said  defendant,  John  Hague,  explained  to  this  depo- 
nent the  nature  and  construction  of  such  wheels,  with  a 
view  to  induce  this  deponent  to  give  an  order :  that  hav- 
ing previously  heard  of  and  seen  wheels  which  were 
called  Losh's  patent,  he,  this  deponent,  asked  the  defend- 
ant whether  his  wheels  were  not  like  Losh's  patent,  and 
whether  he  was  safe  in  making  such  wheels ;  and  the  said 
defendant  said  that  he  had  a  patent,  and  Losh  had  no 
patent:  that  the  said  plaintiff  called  on  this  deponent 
just  before  Easter  respecting  some  wheels,  about  which 
a  correspondence  had  taken  place  between  deponent  and 
the  said  plaintiff,  till  which  time  this  deponent  did  not 
know  the  said  plaintiff;  and  this  deponent,  in  the  course 
of  conversation,  asked  plaintiff  whether  he  had  a  patent,  and 
further  informed  him  what  he  had  seen  at  the  defendant's 
factory ;  that  he  has,  in  the  month  of  June  last,  read  and  ex- 
amined the  specification  and  drawinu^s  enrolled  to  a  patent, 
granted  the  3l8t  day  of  August,  1830,  to  William  Losh,  of 
Benton  House,  in  the  county  of  Northumberland,  Esq., 
the  above-named  plaintiff,  and  has  made  himself  well  ac- 
quainted with  the  invention  therein  described,  and  con- 
siders the  invention  to  have  been  new  at  the  date  of  the 
said  patent,  and  that  the  invention  is  of  the  greatest  utility 
in  the  working  of  railway  carriages :  that  the  wheels  made 
by  the  defendant  diflfer  in  a  very  slight  degree  in  the 
workmanship  from  those  described  in  the  said  plaintiff's 
specification,  but  they  do  not  differ  in  principle  of  combi- 
nation, the  spokes  being  madeof  wrought-iron  turned  over 
or  bent  at  the  ends  to  the  curve  of  the  intended  wheel,  and 
have  proper  railway  tire  shrunk  on,  which  combination 
constitutes  a  main  feature  claimed  in  the  specification  of 
the  plaintiff,  the  naves  of  defendant's  wheels  being  affixed 
to  the  spokes  by  running  melted  iron  into  moulds:  that 
the  chief  difference  of  the  workmanship  of  the  defendant's 
wheels,  is,  that  the  apex  of  e«ich  of  the  triangles  produced 
by  the  ends  of  two  spokes  in  defendant's  wheel  is  welded, 
as  at  A,  in  fig.  1 ;  whereas  the  like  ends  of  the  plaintiff**8 
spokes  as  described  in  his  specification,  and  as  made  under 
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the  said  letters  patent,  are  not  welded  together,  but  are 
separate,  and  the  nave  of  iron  is  run  on  and  cast. 

Affidavit  of  fVilliam  Carpmael,  of  Lincoln's-inn,  in 
the  county  of  Middlesex,  civil  engineer. — Saith,  that 
for  the  last  ten  years  and  upwards  he  has  been 
extensively  engaged  in  advising  inventors  as  to  new 
combinations  of  machinery,  and  in  respect  to  new  in- 
ventions, and  is  well  acquainted  with  the  various  con- 
structions which  have  been  used  on  railway  carriages: 
that  he  has  examined  the  specification  of  William 
Losh,  enrolled  to  a  patent  granted  by  his  late  Ma- 
jesty bearing  date  the  31st  August,  1830,  and  is  well 
acquainted  with  the  invention  therein  described  and  ex- 
plained ;  and  this  deponent  has  read  the  affidavits  of 
Robert  JefTerys  and  Samuel  Hough,  made  in  this  cause, 
and  has  examined  the  drawing  marked  a,  and  also  the 
model  marked  b,  produced  and  shewn  to  this  deponent 
at  the  time  of  making  this  affidavit ;  and  this  deponent  is 
of  opinion  that  the  invention  described  in  the  said  specifi- 
cation of  the  plaintiff  was  at  the  time  a  new  invention, 
and  of  the  greatest  importance  to  the  working  of  railway 
carriages:  that  the  turning  or  bending  the  end  of  the 
wrought-iron  spokes,  of  which  the  wheel  is  to  be  composed, 
into  curves  or  bends  of  the  figure  of  the  intended  wheel, 
and  thus  producing,  by  means  of  bars  of  wrought-iron, 
the  spokes  and  inner  ring  or  felloe  of  the  wheel,  and  then 
shrinking  on  flanched  railway  tire,  is  a  very  important 
feature  of  novelty  in  the  invention,  and  is  claimed  as  a 
new  combination  in  the  plainti(T*s  specification :  that  the 
defendant's  wheel  as  explained  in  drawing  a,  and  described 
in  the  affidavits  of  Jefferys  and  Hough,  varies  only  in  the 
workmanship,  particularly  at  the  part  or  apex,  a,  where 
the  ends  of  two  spokes  are  welded  together,  and  the  two 
ends  so  held  are  secured  in  the  nave.  Whereas  in  the 
plaintiff's  wheels  as  made  under  the  patent,  the  ends 
similar  to  a  are  not  welded  :  that  the  bars  of  wrought-iron 
of  which  the  spokes  of  the  defendant's  wheels  are  composed, 
are  bended  and  curved  to  the  form,  and  become  the  inner 
ring  or  felloe  of  the  wheel,  on  to  which  the  railway  or 
flanched  tire  is  shrunk  in  the  same  manner  as  is  described 
by  the  plaintiff;  that  to  the  best  of  his  judgment  the 
making  of  such  wheels  as  are  described  in  the  drawing  a, 
is  a  direct  infringement  on  the  plaintiff's  patent. 
Affidavit  of  Samuel   Hough^  of   Crawford'f 
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Clerkenwell,  in  the  county  of  Middlesex,  smith  and  iron 
founder. — Saith,  that  at  the  request  of  the  plaintiff  he 
called  at  Cable-street,  on  or  about  the  29th  day  of  March 
last,  and  on  going  into  the  yard  and  premises  of  the  de- 
fendant, he  saw  several  men  bending  bars  of  wrought- 
iron  into  the  shape  represented  by  the  model  marked  b, 
now  produced  and  shewn  to  this  deponent,  which  model 
was  made  by  this  deponent  subsequently  to  seeing  the 
process  at  the  defendant's  factory :  that  he  saw  many 
wrought-iron  wheels  made  up  of  spokes  curved  and  bent 
from  bars  of  wrought-iron  into  the  model  marked  b,  and 
with  suitable  railroad  or  flanched  tire  of  wrought-iron : 
that  he  is  well  acquainted  with  the  wheels  made  by  the 
plaintiff,  having  examined  several  of  such  wheels,  by 
virtue  of  a  patent  granted  3lst  August,  ld«30  :  that  he  is 
of  opinion  that  the  wheels  made  by  the  defendant  are 
constructed  upon  the  same  principle  as  those  made  by  the 
plaintiff  by  virtue  of  the  said  letters  patent. 

Further  affidavit  of  William  CarpmaeL — Saith,  that  he 
has  read  the  specification  of  Thomas  Paton,  and  also  the 
specification  of  Losh  and  Stephenson,  neither  of  which 
contain  the  combination  claimed  by  plaintiff's  patent. 
The  invention  of  Losh  and  Stephenson  in  respect  to  rail- 
way wheels  consists  in  applying  a  wrought-iron  tire  to 
cast-iron  wheels,  and  in  applying  wrought-iron  rings  or 
felloes  to  wrought-iron  spokes  set  in  cast-iron  naves. 
And  the  wheels  described  in  the  specification  of  Thomas 
Paton  are  not  suitable,  and  could  not  be  used  on  railways 
without  materially  altering  their  construction  and  com- 
bination, and  applying  new  parts ;  and  the  making  such 
wheels  would  not  be  an  infringement  of  the  plaintiff's 
patent,  neither  would  the  making  of  the  wheels  described 
in  Losh  and  Stephenson's  specification  be  any  infringe- 
ment. In  neither  of  these  specifications  is  there  any 
description  of  a  railway  wheel  made,  or  combined,  by 
bending  the  spoke  in  such  a  manner  as  to  form  an  inner 
ring,  and  shrinking  on  railway  or  fianched  tire. 

Affidavit  of  George  Cottamy  of  Winsley-street,  Oxford- 
street,  manufacturing  engineer. — Saith,  that  he  has  read 
the  specification  of  Losh  and  Stephenson,  and  that  of 
Paton ;  that  he  is  well  acquainted  with  the  wheel  de- 
scribed in  the  plaintiff's  specification;  and,  to  the  best  of 
his  belief,  the  combination  of  parts  in  the  construction  of 
railway  wheels,  bad  not  been  practised  before  the  date  of 
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the  patent.  That  the  combining  wrought-iron  spokes, 
turned  or  formed  into  curved  projections,  producing  the 
inner  ring  of  the  wheel,  and  shrinking  on  of  flanched  or 
railway  tire,  was  a  new  and  very  important  combination 
of  parts,  and  constituted  a  great  improvement  in  railway 
carriage-wheels,  rendering  them  suitable  for  obtaining 
high  speeds  without  danger ;  that  it  is  a  great  improvement 
on  Lobh  and  Stephenson's  other  patent  wheels,  composed 
of  cast-iron  naves  wrought  into  spokes,  and  cast-iron 
felloe  shod  with  wrought-iron  flanched  tire ;  for  although 
the  latter  were  better  than  the  wheels  in  previous  use,  the 
cast  ring,  or  felloe,  were  liable  to  be  broken  by  the  shocks 
to  which  railway  carriages  are  liable.  That  from  the 
nature  and  construction  of  Paton*s  wheels  as  described  in 
his  specification,  they  are  in  no  way  adapted  for  railway 
carriages,  and  could  not  be  used  thereon,  without  great 
alteration  and  improvement  in  their  combination.  That 
the  wheels  manufactured  by  the  defendant  are  on  the 
same  principle  of  combination  as  is  described  in  fig.  6,  in 
the  specification  of  the  plaintiff's  patent,  viz.,  the  bending 
of  bars  of  wrought-iron  into  sections,  and  shrinking 
railway  tire  thereon  ;  and  is,  to  the  best  of  this  deponent's 
belief,  a  direct  infringement  upon  the  plaintiff's  patent. 
Affidavits  on  behalf  of  the  Defendant. 
Joint  Athdavits  of  John  Hague^  of  Wellclose-square, 
engineer  and  millwright;  William  Alltock  Summers^  of 
Mill-place-row,  engineer  ;  William  Miliar,  of  New  Crane 
Iron  Works,  Wapping,  engineer,  and  George  MillSj  of  Burr- 
street,  St.  Catharine  Docks,  engineer. — Say,  that  iron  wheels 
for  carriages  have  been  a  long  time  in  use ;  that  in  1808,  a 
patent  was  granted  to  Thomas  Paton,  for  certain  new  im- 
provements in  the  construction  of  wheels  for  carriages;* 

♦  The  specification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  Thomas  Paton,  do 
herehy  declare,  that  the  novelty  of  my  invention  of  improvements  on 
wheels  is  described  as  follows,  in  and  by  the  drawings  hereunto  annexed 
(that  is  to  say) : 

"  First,  that  instead  of  making  my  wheels  of  wood,  as  has  been 
generally  done  heretofore,  I  make  the  stocks  or  naves  of  wrought-iron 
Titled  with  steel  in  the  inside,  or  of  bell-metal,  hard  brass,  gun-metal, 
or  of  cast-iron,  with  or  without  steel  bushes  inside,  or  even  of  cast- 
iteel. 

"  Second.  In  the  wrought  iron  stock  or  nave,  in  place  of  wood  spoket 
as  in  wheels  in  general,  1  insert  spokes  made  of  wrought  iron,  or  any 
other  metal  not  liable  to  break  with  a  sudden  jerk,  by  wedging,  screw- 
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that  they  have  carefully  read  the  specification  of  this 
patent^  and  the  description  of  wheels  therein  described 

ing,  keying,  or  by  turning  the  end  of  the  spoke  to  fit  the  hole  in  the 
nave  exactly,  and  drilling  holes  through  both  nave  and  spoke,  to  receive 
a  transverse  pin  to  prevent  their  coming  out. 

**  Third.  In  the  least  iron  bell-metal,  gun-metal  or  least  steel  naves, 
I  fix  the  spokes  in  tbe  same  way,  but  have  also  another  method,  which 
is  by  laying  the  spokes  in  the  mould  and  running  the  metal  round  them, 
which  is  much  sooner  done. 

"  Fourth.  In  the  least  iron  naves  I  fix  the  steel  bushes  by  wedging  or 
by  putting  them  in  the  mould  and  running  the  metal  round  them ;  the 
same  may  be  done  with  the  bell-metal,  &c. 

"  Fifth.  I  make  the  felloes,  or  the  external  circle  that  the  tire  fixes 
on,  of  iron  or  other  metal,  and  make  them  and  the  spokes  of  one  solid 
piece,  or  fix  the  felloes  to  the  spokes  with  rivets,  screws,  and  nuts,  or 
any  other  way,  as  convenient;  and  when  the  wheel  is  wider  than 
common,  I  put  two  or  even  three  rows  of  spokes  in  the  nave  to  receive 
them,  or  make  them  in  one  piece  with  the  spoke,  with  brackets  on  each  side 
projecting  from  the  side  of  the  spoke  to  the  edge  of  the  felloe.  My 
next  improvement  is  a  contrivance  to  keep  the  oil  in  the  bushes,  which 
I  do  by  two  methods, — 

"  First,  by  putting  a  ring  of  leather  on  the  backside  of  the  nave, 
with  a  ring  screwed  on  behind  it,  that  shall  project  against  the  inside 
of  a  collar  which  I  put  upon  the  shoulder  of  the  axle-tree  or  arm,  with 
the  inside  of  it  turned  perfectly  true,  so  that  by  constantly  wearing 
against  the  inside  of  the  collar  it  will  prevent  dirt  from  getting  in  or 
the  oil  from  getting  out. 

,  **  Secondly,  by  a  ring  of  leather  upon  the  outside  or  front  of  the 
collar  of  the  axle-tree,  to  turn  in  ana  wear  against  the  nave  of  the 
wheel,  which  will  answer  the  same  purpose ;  the  advantages  arising 
from  the  above  improvements  are  to  me  evident :  first,  the  great  saving 
of  valuable  timber,  and  the  great  expense  there  is  upon  an  article  that 
is  constantly  in  wear ;  and  I  am  fully  persuaded  that  one  pair  of  my 
improved  wheels,  which  will  not  rot  if  they  lay  by,  and  in  common 
wear,  accidents  excepted,  will  last  as  long  as  six  pair  of  best  wood 
wheels,  and  cost  little  more  than  double,  or  at  most  treble  the  price. 

"  Description  of  the  Drawing. 

**  Fig.  1,  represents  a  wheel  for  gig,  chaise,  &c.,  showing  the  method 
for  connecting  the  spokes  to  the  nave  of  the  wheel,  when  the  metal 
is  to  be  run  round  them,  the  cavities,  a,  are  to  fix  the  spokes  more 
securely  to  the  nave,  the  joint  of  the  felloe  at  f,  to  show  the  dowell. 

"  Fig.  2,  is  a  section  of  wheel  and  nave,  b,  with  the  axle-tree,  c, 
showing  the  bushes,  dy  made  of  cast-steel,  bell-metal,  hard  brass,  gun- 
metal,  or  of  cast-iron  run  round  them  in  the  mould,  or  fixed  in  by 
wedging,  keying,  &c.  The  first  mode  for  supplying  the  bushes  with 
oil  is  to  have  a  box,  f,  screwed  to  the  nave  of  the  wheel  to  contain  the 
oil,  then  to  have  a  ring  of  leather,  /,  on  the  backside  of  the  nave,  with 
an  iron  ring,  ^,  screwed  on  behind  it,  that  shall  project  against  the 
inside  of  the  collar,  A,  and  by  constant  wearing  it  will  prevent  the  dirt 
from  getting  in  and  the  oil  from  getting  out. 

"  Fig.  3,  is  two  views  of  the  poke  and  felloe  by  itself,  which  may  be 
of  one  solid  piece  or  fixed  to  the  felloe  with  rivets,  screws,  and  nuts,  or 
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is,  in  all  material  and  effective  parts,  the  same  description 
of  wheel  set  forth  and  claimed  in  the  plaintiff^s  speci- 
fication, save  that  the  carriage- wheels  described  by 
Thomas  Paton  were  not  wheels  for  carriages  for  rail- 
roads,  but  for  carriages  generally ;  that  the  defendant  has 
not  hitherto  made  or  manufactured  any  wheels  for  car- 
riages to  be  used  on  railways,  according  to  the  forms  of 
figs.  1,  2,  3,  and  4,  claimed  by  the  plaintiff.  The  depo- 
nent, John  Hague,  admits  that  he  did  manufacture  wheels 
according  to  the  drawing  deposited  in  Court  by  the 
plaintiff,  that  he  made  fourteen  sets  of  them,  and  that  he 
has  sold  and  delivered  four  sets  of  such  wheels ;  and  he 
contends  that  he  was  legally  justified  in  making  wheels 
according  to  that  drawing,  inasmuch  that  the  plaintiff 
has  not  in  his  specification  described  an  entire  triangular 
spoke,  welded  together  at  the  end,  as  is  described  and 
shown  in  the  said  drawing.  And  the  deponents,  William 
Alltoft  Summers,  William  Millar,  and  George  Mills, 
say — that  the  wheel  made  by  the  defendant  is  not  in  any 
manner  described  or  claimed  by  the  plaintiff  in  his  speci- 
fication to  the  patent,  and  is  in  all  parts  of  a  different 
construction  to  any  or  either  of  the  wheels  described  in 
the  specification  of  the  said  patent. 

Affidavits  of  James  Long^  of  Christ  Church,  Surrey, 
practical  engineer,  and  Luke  Embleton^  of  Park-street, 
South  wark,  practical  engineer. — Say,  they  were  formerly  in 
the  employ  of  Thomas  Paton  ;  that  they  made  iron-wheels 
according  to  his  patent,  while  employed  by  him;  that 
the  said  wheels  were  made  with  wrought-iron  spokes  and 

any  other  most  convenient  way.  The  tire  or  exterior  ring  to  be  fixed 
to  the  felloe  with  rivets,  or  screws  and  nuts,  &c. 

"  Fig.  4,  represents  a  dray-wheel  with  a  -double  row  of  spokes,  which 
can  be  made  a  broad-rimmed  waggon  wheel  by  another  row  of  spokes, 
if  wanted  to  widen  the  wheel.  The  spokes  are  represented  as  round, 
tapering,  let  into  the  nave,  and  fixed  by  a  transverse  pin  passing 
through  both,  as  may  be  done  by  the  metal  run  round  them,  as  before 
described. 

*'  Fig.  5,  is  a  section  of  the  wheel  with  tapered  axle-tree,  a,  and 
bushes,  6,  made  of  either  of  the  metals  already  mentioned,  and  is  repre- 
sented as  keyed,  but  may  be  done  any  other  convenient  way. 

*'  The  second  mode  for  supplying  the  bushes  with  oil,  is  by  a  leather 
ring,  a,  on  the  outside  collar  of  the  axle-tree,  to  turn  in  and  wear 
against  the  nave  of  the  wheel,  the  leather  to  be  fixed  by  an  iron  ring 
round  it. 

'*  Fig.  6,  6,  is  two  views  of  the  spoke  and  felloe,  which  may  be  done 
as  before  described. — Thomas  Paton." 
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felloes^  and  cast-iron  naves ;  that  they  have  read  the  specific 
cation  of  the  plaintiflTs  patent ;  that  the  wheel  described  in 
fig.  5,  is  in  all  material  and  essential  parts  a  construction 
of  precisely  the  same  description  of  wheel,  as  the  wheels 
manufactured  and  sold  by  the  said  Thomas  Paton^  except 
that  the  wheels  so  made  by  Paton  had  wrought-iron 
hoops,  or  tires,  instead  of  flange-hoops  or  tires  ;  that  the 
wheel  made  by  defendant  is  not  in  any  manner  described 
or  claimed  by  the  plaintiff,  in  the  specification  of  his 
patent,  to  be  a  part  of  his  invention,  but  is,  in  all  its 
parts,  of  a  different  construction  to  any  of  the  wheels 
described  in  the  specification  of  the  plaintiff. 

Affidavits  of  John  Ritson  and  Matthew  Manny  practical 
engineers,  in  the  employment  of  the  defendant. — Say,  the 
wheels  made  by  the  defendant,  are  in  all  their  parts  dif- 
ferent in  construction  to  any  of  the  wheels  described  in 
the  plaintiff^'s  specification. 

Affidavit  of  fVilliam  John  Curtis^  of  Deptford,  Engineer. 
— Saith,  that  he  has  carefully  examined  the  specification  of 
the  plaintiff's  patent,  that  the  wheel  made  by  the  plaintiff, 
as  exhibited  in  the  drawing  deposited  in  this  Court,  is  not 
in  any  manner  described  in  the  specification  of  the 
plaintiff. 

Affidavits  of  John  Braithwaite  and  John  Ericsson^  of 
Paddington,  Civil  Engineers. — Say,  that  they  have  exa- 
mined the  specification  of  Paton's  patent,  and  that  the 
mode  employed  by  plaintiff,  as  set  forth  in  the  specifica- 
tion of  his  patent,  is  essentially  the  same  as  the  invention 
of  Thomas  PaUm.  That  the  spokes  of  the  plaintiff's 
patent  form  the  principal  feature  of  his  invention,  since 
he  shows  no  other  mode  of  fixing  the  spokes  to  the  rim 
of  his  wheel,  than  by  such  return  or  bending  of  the  spokes, 
that  he  claims  the  fixing  the  spokes  by  means  of  the  pro- 
longation or  double  elbow-pieces,  as  part  of  his  invention. 
That  it  appears  by  the  drawing  of  Paton's  specification, 
he  fixes  the  spokes  in  a  similar  manner.  That  the  next 
important  feature  of  the  plaintiff's  claims  in  his  specifica- 
tion is  that  of  attaching  or  uniting  the  returns  or  bends 
of  the  spokes  to  each  other,  so  as  to  form  a  continuous 
ring  independently  of  the  tire  of  the  wheel.  That,  by 
the  drawing,  fig.  4,  in  the  specification  of  Thomas  Paton, 
the  return  or  bends  of  the  spokes  are  also  attached  and 
connected  to  each  other,  by  which  a  continuous  ring  is 
also  formed  independently  of  the  tire.     That  they  are  of 
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opinion  that  the  ioTention  claimed  by  the  plaintiff  is  the 
same  thing  as  that  for  which  Paton  obtained  a  patent, 
and  would  be  an  infringement  on  that  patent  if  it  had 
not  expired. 

Mr.  Knight. — In  applying  to  your  Honour  for  an  in- 
junction against  the  defendant  in  this  case,  I  would  ob- 
serve, that  it  is  established  by  the  evidence,  and  there  is 
no  controversy  on  the  point,  that  the  plaintiff  has  been 
ever  since  the  granting  of  his  patent  in  1830,  in  the  unin- 
terrupted possession  of  his  invention  till  the  recent 
infringement  of  the  defendant,  and,  in  the  language  of 
Lord  Eldon  in  Hill  v.  Thoinpson^^  and  other  cases,  it  is 
the  habit  of  the  Court  to  give  credit  to  the  validity  of 
the  patent  after  possession  of  such  a  duration.  Sir,  the 
patent,  as  your  Honour  has  been  informed  by  the  notice 
of  motion,  is  for  certain  improvements  in  the  construc- 
tion of  wheels  to  be  used  on  railways.  According  to  the 
old  construction  of  railway  carriage  wheels,  they  were 
made  of  cast-iron,  which  was  brittle  and  not  adapted 
to  very  extreme  speed,  on  account  of  their  liability  to 
break.  A  patent  was  taken  by  the  plaintiff  and  an  en- 
gineer of  the  name  of  Stephenson  as  early  as  1816,  for 
introducing  wrought-iron  spokes,  or  making  the  wheels 
and  spokes  of  cast-iron,  with  hoops  or  tires  of  malle- 
able iron.  The  patent  now  in  question  was  granted 
in  18t30,  and  the  object  was  to  obtain  the  full  benefit  of 
the  application  of  wrought-iron  in  the  whole  composition 
of  the  wheel  except  the  nave,  which  continues  to  be 
made  of  cast-iron  ;  the  spokes  at  the  end  next  the  tire 
were  made  of  what  is  called  elbow-bends,  that  is,  the 
spoke  is  turned  up  at  the  end,  and  two  spokes  with  the 
elbow-bend  between  them  form  a  triangle,  the  elbow-bend 
being  fastened  upon  the  inner  rim  of  solid  iron,  which 
answers  the  purpose  that  felloes  answer  in  the  ordinary 
wheel,  but  is  here  of  solid  iron ;  they  are  compacted  to 
that ;  on  the  outside  of  which  again  is  shrunk  the  tire 
so  as  to  form  a  complete  solid  wheel  of  wrought-iron,  of 
a  better  and  stronger  description  than  had  ever  before 
been  attained  by  any  former  man.  [The  Learned  Counsel 
then  proceeded  to  read  the  several  affidavits  filed  in  the 
cause.]  I  have  now  read  to  your  Honour  the  whole  of  the 
evidence,  and  am  anxious  again  to  call  your  attention  to 
this,  that  the  exclusive  use  by  the  plaintiff  of  his  invention 
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ever  since  the  granting  of  bis  patent,  the  great  utility^  the 
great  expenditure,  the  great  profit   derived  therein,  its 
great  importance  on  railways,  are  nowhere  attempted  to 
be  met  by  any  one  of  these  affidavits ;  you  have,  there- 
fore, a  case  of  enjoyment  for  seven  years  under  these 
letters   patent   confessed.     Mr.  Hague   himself  substan- 
tially,   in  terms,   admits   that  his   wheels  are   invasions 
of    figs.  5  and  6.     And  what  does   he   say?     He   says 
he  has  never  made  wheels   according   to   the   drawings, 
1,   2,   3,    and    4 ;    does    he    say   he    never    made    any 
according  to  figs.  5  and  6  ?     He  says  that  he  has  ceased 
to  make  wheels  according  to  the  drawing  a,  which   we 
say  is  an  invasion  of  our  fig.  6.     Now,  Sir,  the  defence, 
your  Honour  will  observe,  consists  of  two  parts :  the  one 
relates  to  want  of  originality  in  the  plaintiff's  invention, 
by  reason  of  the  patents  of  1808  and  1816;  that  is  the 
first  line  of  defence;  the  second  is  a  denial  of  the  inva- 
sion.    I  say  the  invasion  is  admitted,  and  supposing  it 
admitted  or  established,  that,  taking  into  consideration 
the  fact  of  the  patent  having  been  undisturbed  for  seven 
years,   your  Honour   will   grant   the  injunction.      With 
regard  to  Losh  and  Stephenson*s  first  patent,  we  may 
fairly  throw  it  out  of  the  question.     But  with   regard  to 
Paton's  patent,  if  your  Honour  considers  the  validity  of 
the  present   patent,   it  will   require  a  somewhat   closer 
attention.     In  the  first  place,  Paton's  patent  is  not  appli- 
cable to  railways,  it  is  simply  for  common  roads ;  in  the 
next    place,    felloes    will    not    do   for   railroads,    for    if 
once  the  tire   gives,  the  wheel  comes  to  pieces; — that 
will  not  do  for  railways,  as  the  rapidity  or  concussion 
would  destroy  them.     The  peculiarity  of  Paton's  patent 
was,   that   be   made   the   felloes  of  his   wheels   of   iron 
instead  of  wood.      But  the  defendant  says  that  Paton's 
patent  had   a   sort    of    elbow-bend,   that   is,   that   they 
had   lateral   prolongations    at    the    terminations   of    the 
spokes ;  to  a  certain  extent  they  had,  but  for  what  pur- 
pose ?  For  fixing  a  circular  rim  into  a  solid  iron  hoop ; 
not  for  fastening  the  spokes  to  the  felloe,  which  itself  was 
placed  within  the  tire.     Paton's  patent  therefore  retained 
the  felloe,  the  spokes  were  fixed  into  the  felloe,  the  felloes 
were  made  of  iron  instead  of  wood;  but  still  a  series  of 
felloes  composed  the  wheel,  and  were  placed  within  the 
tire :  and  those  lateral  prolongations  at  the  end  of  the 
spokes  were  not  used  for  the  purpose  of  fastening  th^ 
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spoke  within  the  lolid  rim  of  iron,  wheiber  dooble  of  the 
tire  of  the  inner  rim  or  single  of  a  thick  rim,  to  answer 
the  purpose  of  both,  bat  simply  a  mode  of  fastening  the 
spoke  into  the  felloe,  which  itself  was  laid  in  the  inner 
nm.     In  the  last  affidarit  of  Mr.  Carpmael,  which  I  ha^e 
read  to  your  Honour,  he  clearly  defines  the  difference  in 
the  combination  of   Paton,  and  Losh  and  Stephenson's 
wheels,  and  that  of  the  plaintiff's;   and   concludes  by 
saying,  that  in  neither  of  such  specifications  of  Paton  and 
Losh  and  Stephenson,  is  there  any  description  of  a  rail- 
way wheel  made  or  combined  by  bending  the  spokes  in 
such  manner   as  to  form  an   inner  ring,  and  shrinking 
on   railway  or  flanched  tire.      I    need   not  remind  your 
Honour  that   the   word   '^combination**  is   absent  from 
the   affidavits  on   the  other  side  as   well  as  the   word 
^  principle."      On    the    evidence   which  I  have   read   I 
hope   your   Honour   will   not  expose   the  plaintifl^  who 
has  embarked  so  large  a  capital  in  his  patent,  and  has 
been    in    the  enjoyment  of  the   benefit  of  it  for  seven 
years,  to  the  invasion  to  which  he  has  been  subject,  and 
to  which  of  course  he  will  be  again  subject  by  the  pro- 
ceedings of  the  present  defendant.     Upon  the  fact  of  the 
infringement  it  would  be  unreasonable  to  make  a  sug- 
gestion, even  in  argument,  that  any  doubt  exists ;  it  is 
established  beyond  all  possibility  of  rational  doubt.     The 
only  other  question  is,  whether  the  validity  of  the  patent 
of  1830  is  successfully  questioned  ?     If  there  were  any 
appearance  of  colour  against  it,  the  date  of  the  patent 
and  the  enjoyment  under  it  unquestionably  would  prevent 
the  Court  now  from  doing  otherwise  than  giving  credit  to 
its  validity  and  protecting  the  plaintiff.     In  point  of  fact, 
when  the  matter  comes  to  be  examined  and  thoroughly 
understood,  neither  the  patent  of  Paton,  or  of  Losh  and 
Stephenson,  for  reasons  which   have  been  suggested  to 
your  Honour,  does  in  the  slightest  degree  interfere  with 
the  originality  of  this  patent;  therefore,  if  your  Honour 
had  to  decide  on  that  patent  (which  you  have  not),  that 
is  the  conclusion  to  which  you  must  come,  especially  in 
a   case   where  the   fact  of  infringement   is  not   denied. 
It  certainly   appears   to    me,    under    correction,   that  a 
clearer  case  was  never  brought  before  a  Court  of  Equity 
for  the   interference    of    tiie   Court,    and    I   trust   your 
Honour  will  protect  the  plaintiff  in  the  enjoyment  of  his 
patent  right. 
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Mr.  Purvis, — Sir,  I  am  with  Mr.  Knight ^  and  after 
the  manner  in  which  he  has  gone  through  the  affidavits, 
I  have  very  little  to  add  to  what  has  been  said  by  him ;  I 
will  merely  address  a  few  words  to  your  Honour  on  the 
supposed  invalidity  of  the  patent,  that  is,  upon  the  patents 
of  raton,  and  Losh  and  Stephenson.  The  first  improve- 
ment appears  to  have  been  with  reference  to  railways,  as 
to  which  a  solid  cast-metal  wheel  was  first  adapted;  that 
cast-metal  wheel  when  horses  alone  are  conducting  wag- 
gons and  carts  along  railways  was  sufficient  for  the 
purpose ;  but  when  greater  speed  was  obtained  by  the  in- 
troduction of  the  steam-engine,  it  was  found  that  such 
wheels  were  very  liable  to  break.  To  obviate  this 
Messrs.  Losh  and  Stephenson,  in  1816,  took  out  a  patent 
for  a  wheel,  in  which  there  was  the  outer  rim  cast  with 
holes  to  receive  the  ends  of  the  spokes ;  those  holes  were 
dovetailed,  that  is,  they  were  narrower  at  the  exterior  than 
at  the  interior.  The  spokes  having  been  formed  of  iron 
were  then  introduced,  and  then  the  outer  rim  was  laid  into 
a  mould,  and  a  nave  of  cast-metal  was  cast  on  the  inner 
end  of  the  spokes.  The  result  of  that  was,  that  the  cast- 
metal  coming  in  a  hot  form  on  the  inner  end  of  the  spoke 
had  the  effect,  when  it  shrunk,  of  drawing  the  spokes 
tight  on,  so  as  to  bring  the  dovetailed  ends  tight  against  the 
rim  which  was  at  the  outside.  This  invention  was  only 
partially  successful,  and  a  further  improvement  was  to 
put  a  malleable  iron  hoop  round  the  cast-metal  hoop,  the 
result  of  which  was,  that  it  prevented  the  cast-iron  hoop 
from  breaking  so  suddenly  as  it  had  done  before;  and 
even  if  the  cast- metal  work  crack,  there  would  be  still 
the  outer  tire  of  malleable  iron  that  would  protect  the 
wheel.  Paton's  invention  was  simply  substituting  for 
every  part  of  the  wooden  wheel  as  it  was  constructed 
in  ordinary  carts  and  carriages, — simply  putting  iron  in 
the  place  of  wood;  but  it  was  not  adapted  for  railway 
carriages;  he  never  intended  to  adapt  it  for  railway 
carriages;  he  never  had  an  inner  ring;  he  never  had 
a  complete  inner  circle,  on  which  the  outer  circle  could 
be  shrunk  so  as  to  keep  the  wheel  all  together ;  what  he 
claimed  a  patent  for,  was  simply  to  make  a  wheel  of  iron ; 
he  says  : — "  I  make  the  felloes,  or  the  external  circle  that 
the  tire  fixes  on,  of  iron  or  other  metal,  and  make  them  and 
the  spokes  of  one  solid  piece,  or  fix  the  felloes  to  the  spokes 
with  rivets,  screws,  and  nuts."    Now,  what  the  plaintiff 
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claims  as  his  invention,  is  the  turning  or  bending  the 
ends  of  the  wrought- iron  spokes  of  which  the  wheel  is 
to  be  composed,  into  curves  or  bends  of  the  figure  of  the 
intended  wheel,  and  thus  producing,  by  means  of  bars 
of  wrought-iron,  the  spoke  and  inner  ring  or  felloe  of  the 
wheel,  and  then  shrinking  on  a  flanched  railway  tire.  I 
submit  there  is  nothing  in  Paton's  patent,  or  in  Losh  and 
Stephenson's  former  patent,  that  interferes  with  this  in- 
vention of  the  inner  rim. 

Mr.  Jacob. — There  is  one  point  which  has  been  ad- 
verted to  by  my  friend  who  has  just  sat  down,  that  he 
was  about  to  do  that  which  it  is  obviously  the  policy  of 
his  Learned  Leader  not  to  do ;  namely,  to  give  the  Court 
some  idea  of  Paton*8  specification,  beyond  that  which 
could  be  conveyed  to  the  Court  by  mere  oral  description, 
an  allegation  of  what  that  specification  contained,  and 
what  that  patent  was,  I  would  observe  that  this  motion 
would  never  have  been  made,  but  for  the  circumstance  of 
Mr.  Hague  having  received  an  extensive  order  from  the 
London  and  Birmingham  Railroad  Company,  for  a  number 
of  wheels, — not  for  wheels  according  to  plaintiff's  inven- 
tion, but  for  an  invention  which  he  has  recently  patented; 
for  he  knew  before  these  proceedings  commenced,  that 
the  manufacture  of  the  wheels  of  which  he  complained 
as  being  an  invasion  of  his  patent  was  discontinued; 
but  his  object  in  applying  to  the  Court  was  to  have 
the  Mat  of  having  obtained  an  injunction  against  Mr. 
Hague,  and  by  that  means  preventing  his  executing  any 
order  he  might  obtain  from  the  Company,  for  manufac- 
turing iron  wheels,  which  the  plaintiff  wishes  to  be  un- 
derstood as  having  an  exclusive  right  to  manufacture. 
Sir,  there  is  an  affidavit  by  the  plaintiff,  in  which  it  appears 
that  the  plaintiff  himself  stated,  that  what  he  claimed  was 
the  making  of  a  wheel  of  wrought-iron,  all  wheels  of 
wrought- iron,  and  thus  he  considered  he  got  a  patent 
for  making  wheels  with  wrought-iron.  Now,  Sir,  from 
a  considerable  portion  of  the  argument  which  you  have 
heard  from  my  Learned  Friends  on  the  other  side  I 
should  have  collected,  that  they  may  have  taken  a  view 
something  similar  to  that  of  the  plaintiff;  and  those  who 
have  made  affidavits  for  the  plaintiff  seem  to  be  of 
the  same  opinion.  It  is  said  that  the  difference  be- 
tween Messrs.  Losh  and  Stephenson's  patent,  and  that 
of  the  plaintiff,  is,  that,    in    the   former,   cast-iron   ne- 
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cessarily  formed  the  rim  of  the  wheel,  which  rim  was 
either  of  wrought-iron  or  not,  as  described  in  the 
specification,  whereas  in  the  latter  the  very  principle 
of  construction  is^  that  the  cast-iron  of  the  rim  should 
be  done  away  with,  and  a  rim  of  malleable  iron 
exclusively  substituted,  whereby  the  risk  and  danger 
arising  from  the  liability  of  cast-iron  to  breakage  are 
obviated;  from  which  the  Court  is  led  to  suppose  that 
the  invention  consists  in  the  substitution  of  wrought- 
Iron  for  cast-iron.  Then  there  is  the  affidavit  of 
Mr.  Cottam,  who  swears^  that  he  believes  the  invention 
of  the  plaintiff  to  be  a  new  combination  of  parts  in  the 
construction  of  railway  wheels,  and  that  the  combining 
wrought-iron  spokes  turned  or  formed  into  curved  pro- 
jections, producing  the  inner  ring  of  the  wheel,  and 
shrinking  on  of  flanched  or  railway  tire,  was  a  new  adapta- 
tion and  combination  of  parts,  which,  though  the  parts 
in  themselves  were  not  new,  they  produce,  as  newly  com- 
bined, a  very  important  improvement  in  railway  carriage 
wheels.  Now  I  call  your  Honour's  attention  to  this, 
because  I  shall  be  able  to  show  on  this  affidavit  that  the 
scientific  gentlemen  who  have  looked  at  the  plaintiff's 
specification  are  perfectly  aware  that  that  which  is  the 
real  point  in  this  patent  is  not  new ;  and  were  this  a 
patent  taken  out  for  something  which  turns  out  not  to 
be  new,  then  the  endeavour  always  made,  is,  to  support 
that  patent  by  abandoning  the  novelty  of  each  part,  but 
by  alleging  that  there  is  a  novelty  in  the  combination  of 
the  whole.  I  mention  Cottam's  first,  because  he  is  a  great 
deal  more  candid,  and  says  the  parts  themselves  are  not 
new;  he  describes  it  as  a  new  combination  of  parts,  in 
the  construction  of  railway  wheels,  which  had  not  been 
before  practised.  Then,  he  goes  on  to  describe  what  he 
supposes  the  combination  to  be,  for  which  the  patent  is 
taken  out.  That  the  combining  wrought-iron  spokes, 
turned  or  formed  into  curved  projections,  producing  the 
inner  ring  of  the  wheel,  and  shrinking  on  of  flanched  or 
railway  tire,  was  a  new  adaptation  and  combination  of 
parts,  which,  though  the  parts  in  themselves  were  not 
new,  they  produce,  as  newly  combined,  a  very  important 
improvement  in  railway  carriage  wheels.  The  shrinking 
on  of  flanched  tire,  or  any  tire,  was,  as  your  Honour  will 
observe  from  the  evidence  and  specification,  a  well- 
known  and  old  practice.     We  have  found  and  proved. 
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that  the  making  of  the  wroagbt-iron  spokes  turning  iu 
this  way,  into  curved  projections,  and  the  making  the 
spoke,  and  part  of  the  felloe  of  one  piece,  that  was  old, 
although  the  patent  is  taken  out  for  that.     Then  the  way 
in  which  it  is  attempted  to  be  supported  is  this,  by  saying, 
although  this  plan  of  making  our  spokes,  and  parts  of  the 
felloes,  is  not  new,  for  Paton  had  it  before,  yet  it  is  a  new 
thing  now  to  combine  a  wheel  made  of  spokes,  where  the 
felloe  and  spokes  are  in  one,  with  the  practice  of  shrinking 
on  the  outer  tire ;  that  is  what  is  stated  here  in  this  affi- 
davit, and  what  your  Honour  will  have  to  consider  will 
be,  whether,  supposing  we  make  out  that  Mr.  Cottam  is 
right  in  thinking  that  the  parts  themselves  are  not  new, 
whether  this  is  a  patent  for  any  combination  of  old  parts, 
which  can  be  supported  in  that  way.     Sir,  in  Mr.  Carp- 
maeFs  affidavit  there  is  a  similar  phraseology ;  in  one  of 
his  affidavits,  made  on  the  28th  July,  Mr.  Carpmael  says, — 
that  the  turning  or  bending  the  end  of  the  wrought-iron 
spokes,  of  which  the  wheel  is  to  be  composed,  into  curves 
or  bends  of  the  figure  of  the  intended  wheel,  and  thus 
producing,  by  means  of  bars  of  wrought-iron,  the  spoke 
and  inner  ring,  or  felloe  of  the  wheel,  and  then  shrinking 
on  flanched  railway  tire,  is  a  very  important  feature  of 
novelty  in  the  invention,  and  is  claimed  as  a  new  combina- 
tion in  the  plaintiff's  specification.     He  does  not  venture 
to  say,  and  cannot  say,  that  the  turning  or  bending  the 
end  of  the  wrought-iron  spokes,  of  which  the  wheel  is  to 
be  composed,  into  curves  or  bends  of  the  figure  of  the 
intended  wheel,  and  thus  producing,  by  means  of  bars  of 
wrought-iron,  the  spoke,  and  inner  ring,  or  felloe  of  the 
wheel,  that  that  is  a  novelty;  he  cannot  say  that,  and  there- 
fore  the   only  way  that   it  is   endeavoured  to    be   sup- 
ported is,  by  saying,  that,  taking  Paton's  old  spokes,  and 
then  shrinking  round  on  the  old  plan,  is  a  new  combina- 
tion; and  then  there  is  added,  what  I  think  the  Court  will 
find  the  specification  does  not  support,  that  it  is  claimed 
as  a  new  combination  in  the  plaintiff's  specification ;  there 
is  no  such  claim  in  that  specification.     Then,  Sir,  there 
is  another  affidavit  of  Mr.  Carpmael,  in  which  he  says, — 
that    in    neither  of    such  specifications  of  Paton,    and 
Losh  and  Stephenson,  is  there  any  description  of  a  rail- 
way wheel,  made  or  combined,  in  bending  the  spokes 
in  such  manner  as  to  form   an  inner  ring,  and  shrink- 
ing on  railway  or  flanched  tire.     Now,  that  is,  as  your 


OF    PATENT   CASES.  491 

Honour  observes,  the  wajr  in  which  the  scientific  gen- 
tlemen on  the  part  of  the  plaintiff  are  obliged  to  put  the 
case.  They  find  it  is  not  a  patent  which  they  can  sup- 
port as  an  original  invention,  by  making  the  spokes  and 
parts  of  felloes  in  one,  and  therefore  the  attempt  is  to 
read  this  as  a  patent  for  a  combination  of  the  old  mode 
of  making  spokes  and  felloes,  and  shrinking  on  the  rail- 
way tire,  and  that  there  is  a  novelty  in  that.  Now^  with 
respect  to  patents  for  combinations,  of  course  a  party 
may  have  a  patent  for  a  new  combination  of  old  articles 
and  known  processes,  but  for  that  purpose  it  will  be 
necessary  he  should  state  in  his  specification  that  the 
novelty  which  he  claims  is  the  novelty  of  combining 
those  two  things,  two  or  more,  whatever  they  may  be,  but 
further  than  this,  it  is  necessary,  if  his  patent  be  for 
a  combination  of  things,  that  he  must  not  so  state  those 
things  in  his  specification  as  to  make  a  claim,  not  only  for 
a  combination  but  for  certain  of  the  things  themselves, 
which  were  previously  known;  that  is  what  he  must 
avoid,  because  Lord  Eldon  says,  in  the  case*  of  Hill  v. 
Thompson :  ''  On  the  other  hand,  there  may  be  a  valid 
patent  for  a  new  combination  of  materials  previously  in 
use  for  the  same  purpose,  or  for  a  new  method  of  apply- 
ing such  materials.  But  in  order  to  its  being  effectual 
the  specification  must  clearly  express  that  it  is  in  respect 
of  such  new  combination  or  application,  and  of  that  only, 
and  not  lay  claim  to  the  merit  of  original  invention  in 
the  use  of  the  materials."  Therefore,  if  the  case  was 
that  this  was  a  specification  claiming  as  an  invention 
the  combination  of  this  species  of  compound  spoke,  the 
combination  of  that  with  the  practice  of  shrinking  on 
the  tire,  if  it  was  a  patent  for  that,  which  I  shall  show 
it  is  utterly  impossible  it  can  be  represented  as  being, 
if  it  were  so,  then,  still  if  he  claimed  in  that  patent  a 
combination  of  that  compound  spoke  with  the  practice 
of  shrinking  on,  if  he  claimed  the  practice  of  combining 
those,  then,  according  to  what  Lord  Eldon  said,  his 
patent  would  be  bad.  If  you  have  invented  a  combination 
take  your  patent  for  it,  if  you  have  invented  new  things, 
take  your  patent  for  that  which  is  new,  but  do  not  in  your 
patent  claim  more  than  that  which  you  have  invented. 
The  Court  will  find,  on  looking  at  it  attentively,  that  the 
specification  of  the  plaintiff  does  not  purport  to  be  a 
patent  for  the  combination  of  this  species  of  compound 
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spoke  with  the  practice  of  shrinking  on  the  tire ;  it  is  no 
such  thing,  that  is  not  what  he  claims  at  all ;  the  practice 
of  shrinking  on  the  outer  tire  is  spoken  of  as  the  common 
process,  used  by  all  persons  in  making  wheels  generally : 
it  is  the  making  of  spokes  and  felloes  in  one,  that  is  what 
his  patent  is  for,  and  it  is  a  mere  afterthought  for  the 
purposes  of  this  case.  When  it  is  found  that  that  which  he 
has  claimed  turns  out  to  be  old,  then  the  attempt  is  made 
to  say, — that  may  be  old,  but  my  claim  is  that  I  combine 
that  with  something  else.  There  is  no  such  thing  on  the 
face  of  the  specification.  Now  we  come  to  that  part  on 
which  it  is  attempted  to  support  the  patent  by  alleging 
it  to  be  a  combination  of  that  which  I  mentioned  before 
with  what  is  to  come.  Now  let  us  see  how  that  is  ex- 
plained: ^Hhe  curved  prolongation  of  the  spokes  when  thus 
rivetted  together  at  their  several  jointings  form  a  circular 
rim,  /?,  r,  y,  s,  /,  to  the  wheel  around  which  the  wrought- 
iron  tire,  t,  that  is  to  run  upon  the  rails  of  the  railway,  is 
fixed  by  the  same  means  as  is  usually  taken  for  applying 
the  hoop-tire  on  wheels  of  carriages ; "  this  is  the  shrinking 
process.  Now  we  come  to  the  description.  He  takes  care  not 
to  claim  it  as  a  novelty,  claiming  it  as  only  that  which  ^^is 
usually  taken  for  applying  the  hoop-tire  on  wheels  of  car- 
riages, viz.,  the  said  tire  is  a  circular  hoop  formed  of  a 
wrought-iron  bar,  rolled  into  the  proper  shape  for  travelling 
upon  the  rails,  a  proper  length  of  such  a  bar  is  curved  into 
a  circle  and  the  ends  welded  together,  and  the  hoop  being 
applied  whilst  hot  around  the  circular  rim,  (made,  as 
aforesaid,  by  the  curved  prolongations  of  the  spokes,) 
the  shrinking  or  contraction  of  the  hoop  in  cooling  firmly 
embraces  the  said  circular  rim  and  forms  a  strong  and 
secure  wheel,  t,  t,  is  the  tire  with  what  is  called  its 
crease,  or  flange,  /,  which  is  a  rim  projecting  out  on  one 
side  of  the  wheel  beyond  that  part  of  the  edge  of  the  rim 
which  is  to  bear  on  the  top  of  the  rails,  in  order  that 
the  flange  may  apply  to  the  side  of  the  rails  and  prevent 
the  wheel  running  off^  sideways  from  the  rails.  The  form 
of  the  flange,  f,  and  of  the  external  part  of  the  tire,  T, 
may  be  the  same  as  commonly  used,  and  the  hoop  or  tire 
may  be  fastened  on  the  rim  formed  by  the  prolongations 
of  the  spokes,  by  conical  pins  put  through  the  tire  and 
the  said  rim,  in  a  direction  pointing  towards  the  centre 
of  the  wheel." 

The   Vice-chancellor. — The  flanges  upon  the  wheels 
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are  disused  now,  they  generally  make  the  wheels  without 
the  flanges. 

Mr.  Jacob, — I  cannot  say. 

Mr.  Richards, — On  the  new  sort  of  railways  they  are 
always  made  with  the  flanges. 

-Mr.  Jacob. — At  present  the  fashion  is  to  make  the  rail- 
way of  a  single  plate,  and  you  are  obliged  to  have  some- 
thing to  prevent  the  carriages  from  going  off  on  one 
side. 

The  Fice- Chance  I  hr, — You  must  either  have  the  flange 
on  the  wheel,  or  a  side  to  the  rail.  How  is  it  on  the 
Manchester  and  Liverpool  Railway  ? 

Mr.  Richards. — There  are  flanges  on  the  wheels,  and  I 
believe  it  is  so  on  the  Birmingham  and  Liverpool  too. 

Mr,  Jacob. — Now,  Sir,  this  is  the  end  of  the  descrip- 
tion of  flgs.  1  and  2 ;  flg.  1  being  the  mode  of  doing  this, 
fig.  2  being  a  section  of  it.  On  looking  at  that  descrip- 
tion of  fig.  1,  what  is  it  that  he  is  there  claiming?  and 
what  is  it  that  his  invention  is  ?  Why  his  invention  is 
the  making  the  wheels  with  these  elbow-bends. 

The  Fice-Chaficellor. — That  is  the  substance  of  it. 

Mr,  Jacob. — And  if  that  is  a  novelty  is  it  the  subject 
of  a  patent  ?  But  one  knows  that  it  is  impossible  to  re- 
present this  as  a  patent  for  a  combination  of  old  parts, 
but  does  he  tell  you  that  the  operation,  so  as  to  turn 
those  curved  prolongations  into  felloes, — does  he  tell  you 
that  that  is  new  ?  No,  very  properly  he  says,  I  do  not 
claim  that.  Is  it  the  shrinking  operation  of  fastening  on 
the  outer  tire?  I  claim  not  that.  The  cast-iron  nave. 
He  tells  you,  very  properly,  he  does  not  claim  that,  that 
is  to  be  done  in  the  usual  way.  What  is  it  he  claims  ? 
what  is  it  he  gives  you  as  the  very  patent  ?  Making  the 
curved  prolongations,  and  that  is  what  this  is  a  patent  for, 
or  it  is  a  patent  for  nothing.  Now  I  go  to  fig.  5,  which 
is  the  second  plan  of  this  wheel. 

The  Vice-Chancellor. — As  I  understood  it,  the  figs.  1, 
5,  and  6,  merely  are  different  modes  of  representing  the 
elbow-bends. 

Afr.  Jacob. — They  are  different  modes  of  effecting  this 
object,  by  making  a  fraction  of  the  felloe  and  the  spoke 
one;  and  there  are  two  or  three  ways  of  doing  it,  one  is 
by  making  the  prolongations  overlap,  another  by  welding 
them  together  at  the  end  by  varying  the  form,  and  the 
form  in  fig.  5,  varies  a  little,  because  at  the  joining  points 


494  carpmael's  reports 

the  material  is  made  a  little  thicker ;  there  is  a  little  varia- 
tion in  that.  Now  in  fig.  5,  there  is  a  slight  variation, 
therefore,  he  says  that  would  be  most  convenient  for 
welding  them  to  the  rim.  A  circular  ring  of  wrought- 
iron,  of  the  proper  diameter,  is  then  made,  and  spokes 
are  welded  to  it,  and  then  he  says  all  the  spokes  may  be 
welded  to  a  bar  of  wrought-irou.  Now,  Sir,  the  purpose 
for  which  I  call  your  attention  to  that  is  this,  that  in  that 
description  of  fig.  5,  which  forms  a  complete  thing  itself, 
there  is  nothing  about  the  making  of  these  prolongations 
or  the  mode  of  arranging  them,  and  there  is  nothing  here 
about  shrinking  on  the  outer  tire :  there  is  no  reference 
to  that  combination,  nor  is  there  anything  to  make  it 
essential  that  the  iron  should  be  shrunk  on ;  that  is  not 
what  he  claims.  Now,  Sir,  I  ask  this :  supposing  there 
was  a  person  who  chooses  to  make  a  wheel  according  to 
fig.  5,  but  instead  of  having  the  outer  tire  shrunk  on, 
chooses  to  have  it  nailed  on,  or  rivetted  on,  or  welded  on, 
-—would  it  not  be  perfectly  clear  that  the  making  that 
wheel,  fig.  5,  with  the  outer  tire  welded  on,  or  nailed  on, 
would  be  a  plain  infringement  of  this  patent,^  supposing 
the  patent  to  be  valid,  because  he  would  say,  You  have 
taken  the  whole  of  my  fig.  5,  you  have  taken  every  part 
and  every  piece  of  it,  and  you  have  welded  on  the  outer 
tire ;  but  my  fig.  5  does  not  depend  on  the  shrinking  on  the 
outer  tire;  my  invention  is  that  fig.  5,  putting  on  a  tire 
or  no  tire,  or  putting  on  a  tire  in  any  way  you  please.  If 
you  have  taken  that,  that  is  my  invention,  and  therefore  it 
18  impossible  to  represent  this  as  is  sought  to  be  done  by 
the  affidavits  in  support  of  the  patent,  which  represents  it 
as  a  combination  of  the  old  plan  with  this  in  it.  Now, 
Sir,  the  next  is  fig.  6,  and  is  the  one  which  is  more  im- 
mediately in  question,  being  the  one  which  they  say  we 
have  adopted.  Now  what  he  describes  here  in  the  first 
place  is  that  the  spoke  is  to  have  a  prolongation.  *<  Or 
the  overlap  at  the  ends  of  the  spokes,  where  they  meet, 
may  be  welded  together,  as  at  c,  a  mode  of  junction  which 
will  add  much  to  the  support  of  the  tire ;  or  the  bar  of 
which  each  spoke  is  formed  may  be  bended  with  two 
elbow-bends,  the  middle  part  between  those  two  elbow- 
bends  forming  a  portion  of  the  circular  rim,  and  the  two 
ends  of  the  bar  being  straight,  so  that  each  bar  forms  a 
sector  of  a  circle"  (like  a  triangle).  Sir,  I  would  call 
your  Honour's  attention  to  this  also,  that  there  is  another 
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distinction  which  it  is  right  to  make  on  this  patent,  that 
it  is  a  patent  for  three  particular  modes  of  making  com- 
pound spokes, — a  spoke  and  a  felloe  in  one,  which  are 
there  described.  It  is  not  a  patent  which  claims  gene- 
rally all  and  every  mode  by  which  spokes  can  be  made  of 
one  piece  with  the  felloe ;  that  is  not  the  nature  of  the 
patent;  but  it  claims  the  three  particular  modes  of  making 
spokes  and  felloes  in  one,  or  making  a  compound  felloe, 
and  not  all  the  modes.  Here  are  three  pictures  of  figures 
of  wheels  so  made, — suppose  the  patent  is  good,  it  would 
give  him  the  right  to  what  is  described  in  those  three 
figures;  but  if  anybody  else  should  invent  a  fourth  figure, 
with  a  different  mode  of  arriving  at  the  same  result,  that 
is  a  different  figure,  differing  as  much  as  fig.  5  differs 
from  fig.  6,  or  fig.  1  from  fig.  5,  and  that  person  would  have 
a  right  to  use  it;  but  he  does  not  state  the  general  use 
or  claim  of  compound  spokes  as  an  invention  of  his  own, 
but  he  states  those  three  particular  plans.  Now,  Sir,  this 
is  the  nature  of  the  patent,  and  the  question  is,  whether 
this  patent  is  one  which  can  now  be  supported  ?  Sir, 
when  this  case  was  on  yesterday,  no  reference  was  made 
to  any  former  patent  of  Paton,  but  that  patent  we  have 
produced.  Sir,  the  patent  that  Paton  took  in  the  year 
1808,  was  for  an  invention  of  certain  new  improvements 
in  the  construction  of  wheels  for  carriages.  It  was 
not  certainly  of  wheels  for  railway  carriages,  or  for  gigs 
or  barouches,  but  for  carriages  generally,  including  there- 
fore railway  carriages, — including  every  kind  of  carriage 
which  goes  upon  wheels.  And  the  invention  was  for  the 
making  of  wheels ;  that  invention  of  Paton's  was  applicable 
to  the  wheels  of  a  chaise  or  a  gig. 

The  Vice-Chancellor. —  I  must  say  I  cannot  make  out 
that  Paton's  patent  at  all  resembles  the  plaintiff's  patent; 
it  appears  to  me  to  be  quite  a  different  thing. 

Mr.  Jacob, — Part  of  it  is. 

The  Vice-Chancellor, — What  I  mean  is,  that  Paton's 
does  not  profess  to  be  a  patent  for  that  thing  which  is 
emphatically  claimed  by  the  plaintiff,  namely,  the  making 
the  spokes  and  the  rim  or  part  of  the  rim  of  one  piece. 

Mr.  Jacob, —  Perhaps  your  Honour  will  allow  me  to 
hand  this  up  to  you.  '*  Fig.  3,  3,  is  two  views  of  the 
spoke  and  felloe  by  itself,  which  maybe  of  one  solid  piece, 
or  fixed  to  the  felloe  with  rivets,  screws,  and  nuts,  or  any 
other  most  convenient  way.     Fig.  4,  represents  a  dray- 
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wheel,  &c.  Fig.  5,  relates  to  the  invention  of  a  bash. 
Fig.  6,  is  two  views  of  the  spoke  and  felloe,  which  may 
be  done  as  before  described."  Now  your  Honour  will  see 
in  Paton's  specification  the  plan  of  making  the  spoke 
and  a  portion  of  the  felloe,  out  of  one  piece  of  iron,  is 
distinctly  stated.  He  says :  "  I  make  the  felloes  or  the 
external  circle  that  the  tire  fixes  on,  of  iron  or  other 
metal,  and  make  them  and  the  spokes  of  one  solid  piece." 
Now  the  way  in  which  that  is  done,  is  more  clearly  ex- 
plained upon  these  figures,  fig.  3  and  fig.  6,  for  there  you 
have  in  fig.  3,  and  also  in  fig. 6,  the  spoke,  with  the  curves 
on  each  side  of  it,  forming  a  portion  of  the  felloe.  What 
is  that  but  the  fig.  6,  which  the  plaintifif  has  described  ? 
There  you  have  in  fig.  6,  the  spoke  in  the  middle  part 
going  out  on  each  side,  which  forms  a  portion  of  the 
inner  tire  or  the  felloe,  and  those  two  prolongations  meet 
together,  and  so  form  that  inner  tire  or  felloe.  The 
novelty  of  the  supposed  invention  was  in  making  part  of 
the  felloe  also  a  part  of  the  spoke  ;  that  is  the  novelty,  and 
that  is  the  point  of  the  specification  of  Mr.  Losh ;  it  is 
plain  that  that  is  the  idea  and  the  principle  of  it,  but  it  is 
a  principle  which  is  old,  which  Paton  had,  and  which  he 
gave  the  pictures  for,  showing,  as  plainly  as  anybody 
could,  how  this  was  to  be  done*  From  whence  Mr.  Losh 
gained  the  idea,  I  do  not  know,  but  I  see  no  statement 
that  he  was  not  aware  of  Paton's  patent.  That  they  were 
not  only  so  made,  but  that  it  was  acted  on  accordingly^ 
and  put  in  practice  long  before,  appears  from  some  polr- 
tion  of  the  evidence  that  we  have  adduced.  I  do  not 
know  where  they  were  used,  except  it  was  on  the  ri^ilway 
in  the  East  India  Docks,  and  in  what  is  called  the  Com- 
mercial Road,  where  they  carry  the  goods.  Whether  it 
was  for  that  or  not,  I  do  not  know.  The  affidavit  of 
Long  and  Embleton  states — **  they  have  this  day  read  the 
specification  of  the  patent  granted  to  the  plaintifi^,  and 
the  drawings  referred  to  in  such  specification."  They  say 
that  *'  the  wheel  described  in  the  said  specification  at 
fig.  5,  is,  in  all  its  essential  and  material  parts  and  con- 
struction, precisely  the  same  description  of  wheel  as  the 
wheels  manufactured  and  sold  by  Paton,  during  the  time 
these  deponents  were  in  the  service  of  Paton,  except  this, 
that  the  wheels  so  made  by  Paton  had  wrought-iron 
hoops  or  tires,  instead  of  flange  hoops  and  tires."  If 
they    were   made   for   the   common    roads    or    the    old* 
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fashioned  tram-roads,  they  would  not  require  the  flange, 
but  would  be  plain,  so  that  these  persons  state  explicitly 
and  plainly  that  that  is  the  mode  in  which  the  wheels 
have  been  made.  Sir,  here  is  the  afBdavit  of  Messrs. 
Braithwaite  and  Ericsson,  which  states  that  they  are 
decidedly  of  opinion  that  the  plaintiff's  supposed  inven- 
tion or  improvements  are  similar  to  the  inventions  of 
Paton,  and  if  the  patent  so  granted  to  him,  Paton,  had 
not  already  expired,  would  have  been  a  direct  infringe- 
ment of  the  said  patent  Now,  I  think,  of  that  your 
Honour  cannot  entertain  the  slightest  doubt,  neither  can 
you  entertain  any  doubt  that  if  Paton  were  alive  and 
m  business,  and  was  making  at  this  day  wheels  on  the 
plan  which  he  gave  you  the  figures  of  in  the  year  1808, 
with  those  double  elbow-bends  and  spokes  formed  into 
one,  if  he  was  now  to  take  up  one  of  his  wheels  that  he 
made  thirty  years  ago,  that  would  be  a  palpable  infringe- 
ment of  the  plaintiff^s  patent ;  if  the  plaintiff's  patent  is 
valid.  Indeed,  Sir,  therefore,  what  I  rather  believe  Ih, 
that  it  is  in  vain  to  contend,  when  it  appears  so  plain 
what  is  the  real  point  of  that  for  which  the  plaintiff  took 
out  his  patent, — it  is  in  vain  to  contend  that  the  compound 
spoke  was  the  point,  and  in  truth  the  scientific  affidavits 
on  the  part  of  the  plaintiff  appear  to  me  entirely  to  give 
up  that  portion  of  the  case,  and  to  rest  it  on  the  attempt 
to  make  out  that  his  patent,  though  not  new  in  its  parts, 
may  stand  as  for  a  combination.  I  think,  in  reading  that 
specification,  I  have  sufficiently  shown  to  your  Honour, 
that  it  is  not  a  patent  for  a  combination,  and  it  is  dis- 
tinct in  this;  it  claims  three  distinct  modes  of  making 
those  compound  spokes,  and  it  claims  them  as  a  subject 
of  a  distinct  claim ;  and  even  if  there  was  anything  in 
the  patent  which  could  be  represented  as  a  patent  for 
the  combination  of  different  things,  still  the  fact  of  his 
claiitiing  three  things  which  are  not  new,  would  be  suf- 
ficient to  make  it  bad,  if  it  were — what  it  is  not — a  patent 
for  the  combination.  It  is  a  patent  for  those  three  things, 
describing  them  as  novelties,  it  being  perfectly  clear  they 
were  known  and  in  use  sixteen  years,  at  least,  before  the 
date  of  his  patent,  and  had  been  the  subject  of  a  patent 
which  had  previously  expired.  Upon  this.  Sir,  I  cannot 
help  thinking  that  the  case  stands  entirely  clear  on  the 
invalidity  of  the  patent  that  Mr.  Losh  has  here  obtained. 
Sir,   my  Learned  Friend   has   referred  your  Honour  to 
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cases  in  which  it  has  been  said,  that  where  there  has 
been  under  a  patent,  an  exclusive  enjoyment  of  a  consi- 
derable duration,  the  Court  is  in  the  habit  of  giving,  to 
a  great  extent,  credit  to  that  patent.  I  admit,  Sir,  that 
to  a  great  extent  it  does.  I  admit  that  if  it  is  proved 
that  there  has  been  what  can  be  properly  called  an  ex- 
clusive enjoyment  under  a  patent,  that  is,  the  exclusive 
enjoyment  of  the  manufacture  of  articles  under  that 
patent^ — if  you  can  show  that,  the  Court  will  not  enter 
very  nicely  into  questions  of  validity  or  invalidity  or 
other  questions,  where  it  appears  that  you  have  conflict- 
ing evidence ;  you  would  be  disinclined  to  listen  on  the 
question  of  utility  or  inutility  to  conflicting  affidavits, 
but  I  am  not  aware  that  if  the  case  is  this,  that  upon 
written  documents,  upon  written  records  it  appears,  and 
is  plainly  proved,  and  in  such  a  manner  that  the  Court 
can  entertain  no  doubt  about  it,  that  the  patent  is  invalid, 
as  in  the  case  that  is  now  before  you,  where  you  are 
not  obliged  to  go  to  conflicting  opinions,  and  where  there 
is  no  conflicting  fact,  but  where  the  thing  rests  on  the 
writings  of  Paton's  patent  recorded  in  the  office,  and  upon 
the  drawings  annexed  by  him  to  those  writings ;  I  am  not 
aware  that  in  that  case  any  exclusive  enjoyment,  even 
if  there  had  been  what  is  properly  called  any  exclusive 
enjoyment,  that  that  would  be  a  ground  on  which  the 
Court  would  say  it  would  look  at  that  which  it  cannot 
look  at,  and  that  it  would  shut  its  eyes  to  that  on  which 
it  can  decide  without  the  necessity  of  looking  into  the 
question  of  conflicting  evidence.  1  apprehend  the  Court 
has  before  it  clearly,  that  this  patent  is  one  claiming 
things  which  are  old,  and,  therefore,  it  cannot  stand. 
Sir,  I  have  often  observed  in  these  patent  cases,  that  one 
finds  that  the  patentee  is  one  of  those  who  commonly  uses 
his  own  patent  the  least,  and  we  have  continually  cases 
coming  here  of  persons  asking  for  injunctions  to  restrain 
other  people  from  using  their  patents,  when  it  turns  out 
they  do  not  use  them  themselves,  and  you  cannot  make 
out  what  portion  of  their  patent  they  do  use.  Mr.  Losb, 
undoubtedly,  has  been  from  time  to  time  making  a  very 
great  number  of  wheels ;  but  I  would  ask  of  your  Honour, 
is  there  anything  from  which  you  can  discover,  whether 
the  wheels  he  makes  are  according  to  fig.  1,  fig.  6,  or 
fig.  6,  or  according  to  some  other  figure  ?  There  is  one 
discovery  which  has  been  made  in  the  course  of  these 
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proceedings,  namely,  that  in  one  important  particular  the 
wheels  he  generally  makes  differ  from  fig.  1,  from  fig.  5, 
and  from  fig.  6,  because  it  appears  from  one  of  his  own 
witnesses  who  has  casually  brought  it  out  in  pointing 
out  the  difference  between  his  and  ours« — one  of  his  own 
witnesses — Jefferies,  I  think  it  was — says,  and  it  struck 
the  attention  of  your  Honour,  "  there  is  this  difference," 
he  says,  **  that  our  spokes  are  straight,  whereas  the  plain- 
tiff generally  has  bent  spokes,"  and  there  was  in  Court, 
I  think,  the  other  day  the  model  of  a  wheel  with  bent 
spokes,  which  probably  may  be  a  model  of  one  of  those 
the  plaintiff  is  in  the  habit  of  using.  Now,  Sir,  in  the 
plaintiff's  specification  you  look  in  vain  for  anything 
with  respect  to  bent  spokes,  and  you  look  in  vain  in  the 
drawing ;  they  are  all  straight,  nay,  they  are  described  as 
straight,  for  he  describes  them  particularly  in  one  part ; 
in  the  description  of  fig.  6,  they  are  described  as  straight 
parts  made  together,  and  the  curved  parts  otherwise, 
and  yet  what  he  is  in  the  habit  of  doing  is  making  them 
bent,  and  his  specification  distinctly  points  out  how  to 
make  the  spokes,  and  he  speaks  of  them  as  being  all 
straight. 

The  Fice-Chancellor. — What  is  the  supposed  advan- 
tage of  making  the  spoke  bent  ? 

Mr.  Jacob. — I  do  not  know. 

Mr.  Knight. —  Mr.  Carpmael  tells  me  it  rather  in- 
creases the  degree  of  elasticity. 

The  Fice-Chancellar. — But  it  diminishes  the  strength. 

Mr.  Jacob. — It  must  be  weaker.  In  his  description  of 
that  very  thing  which  he  alleges  to  be  violated,  be  says, 
the  bar  of  which  each  spoke  is  formed  may  be  bended 
with  two  elbow-bends,  the  middle  part  between  those 
two  elbow-bends  forming  a  portion  of  the  circular  rim ; 
he  describes  them  as  straight,  and  the  two  ends  of  the 
bar  being  straight,  now,  what  is  his  claim  ?  His  claim  is 
only  for  those  which  he  described — the  straight  bars,  and 
the  other  bars  are  quite  a  different  thing;  I  do  not  know 
how  far  it  can  be  said  his  are  made  according  to  his 
patent,  except  in  this,  that  I  have  shown  your  Honour, 
from  bis  own  statement,  made  to  one  of  our  witnesses, 
that  there  is  a  notion  prevailing  that  he  has  got  a  patent 
for  all  wrougbt-iron  wheels ;  if  he  thinks  that,  of  course 
he  may  say  when  I  make  wrought-iron  wheels,  I  make 
them  according  to  my  patent,  and  in  truth  his  patent 

K    K    2 
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does  begin  by  speaking  of  wrought-iron  wheels,  but  then 
it  disclaims  that  as  any  novelty.  In  bis  affidavit  he 
says  he  has  expended  JfiOOL  and  upwards,  in  construct- 
ing machinery  to  enable  him  to  manufacture  his  said 
wheels ;  his  patent  has  never  been  infringed  upon,  he  has 
made  a  great  many  wheels,  and  he  says  this,  that  he  has 
made  wheels  according  to  each  of  the  plans  and  modes 
shown  on  his  said  specification,  and  that  they  have  all 
been  used  and  found  to  answer  most  effectually  the  pur- 
pose described  by  his  said  specification.  Now,  I  con- 
fess, it  would  seem  from  this  that  there  must  be  some 
other  part  of  the  speciGcation  according  to  which  he 
makes  no  wheels  whatever,  and  what  I  wish  your  Honour 
to  understand  is,  what  is  the  figure  he  means  to  repre- 
sent himself  as  having  been  in  use  for  the  last  six  years; 
I  have  no  doubt  he  is  correct,  and  that  he  has  made  a 
great  manv  wheels,  no  doubt  of  that,  but  how  far  he  has 
been  making  them  according  to  this  specification  it  is 
impossible  to  say,  for  those  persons  who  say  he  has  made 
them  according  to  this  speciGcation  are  so  little  aware 
of  the  contents  of  the  specification  as  to  imagine  that 
the  use  of  wrought-iron  is  a  portion  of  his  invention. 
Sir,  supposing  there  was  a  question,  which  I  do  not  think 
there  is,  about  the  validity  of  this  patent,  there  would  be 
another  question,  whether  those  wheels  of  which  some 
few  sets  have  been  made  by  Mr.  Hague  are  an  infringe- 
ment of  that  patent 

The  Vice-chancellor, — When  Hague  says  in  his  affi- 
davit he  admits  he  did  manufacture  wheels  according  to 
the  drawing  stated  by  him  to  have  been  lodged  with  his 
clerk  in  Court,  what  particular  drawing  is  that  ? 

Mr.  Jacob.  —  It  is  the  particular  drawing,  a,  which 
your  Honour  has  annexed  to  the  specification.  According 
to  that  figure,  your  Honour  will  see  there  is  a  compound 
spoke,  of  which  the  felloe  and  spoke  are  partially  the  same, 
or  rather  the  spoke  and  the  felloe  are  of  one  piece.  Now 
I  have  observed  to  your  Honour  that  the  plaintiff^s  patent 
did  not  claim  all  compound  spokes,  it  is  not  a  claim  like 
Paton's ;  Paton  says  generally,  '4  make  them  of  one  piece,'' 
but  that  is  not  the  plaintiff's  claim,  he  claims  for  making 
these  particular  three  kinds  of  compound  spokes  which 
are  represented  in  figs.  1,  5,  and  6,  and  he  contends  that 
this  one  here  is  the  same  as  his  fig.  6.  Now,  if  your 
Honour  will  take  the  trouble  of  looking  at  our  compound 
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spoke,  you  will  see  the  way  in  which  that  is  made;  it 
is,  Sir,  a  complete  triangle,  that  is  to  say,  the  sector  of 
a  circle,  and  the  two  straight  bars  come  together,  joining 
at  a  point  of  the  nave;  the  two  straight  bars  are  then 
connected  together,  bent  and  extended  into  the  nave, 
they  are  formed  in  that  way,  and  then  the  nave  is  cast 
round,  so  that  the  two  straight  bars  of  the  triangle  are 
bent  together,  and  they  are  there,  as  the  witnesses  say, 
welded  together. 

The  Vice-chancellor. — ^The  nave  end  of  your  spoke  is 
totally  different. 

Mr.  Jacob* — Ves.  The  way  in  which  it  is  done  is  this : 
these  ends  would  be  placed  in  this  way  and  the  cast-iron 
cast  round,  the  consequence  of  which  is  that  these  two 
bars  do  not  meet  in  the  nave,  but  each  has  its  cast-iron 
curving  round,  and  that  is  the  connexion  together;  but 
how  is  it  here  ?  It  is  quite  different.  Here  the  two  parts 
come  together,  these  two  parts  are  welded  together  and 
bent  so  as  to  come  in  a  straight  line,  whereby  this  part 
radiates  towards  the  centre  of  the  nave,  and  that  gives  it 
additional  strength  :  but  mark  this  difference, — you  have 
the  spoke  much  more  compact  and  much  more  strong, 
because  here  each  of  the  straight  sides  is  supported  by 
the  other,  they  are  both  welded  together  and  form  one 
entire  piece  before  the  cast-iron  nave  is  cast  round ;  his 
is  different,  this  was  an  idea  that  he  had  not  acquired,  it 
had  not  occurred  to  him,  and  the  utmost  he  can  say  is, 
that  ours  is  an  improvement  on  his.  But  how  has  he 
claimed  it  ?  He  has  claimed  it  for  three  particular  modes; 
he  cannot  claim  it  for  all  modes  of  making  compact  spokes 
and  felloes  in  one  piece,  that  would  not  be  good.  The 
utmost  claim  he  can  make  would  be  a  claim  for  those 
three  particular  modes.  I  think  it  is  clear  he  cannot  claim 
those,  because  Paton  had  before  invented  them  all,  but 
that  is  his  principle,  if  he  can  claim  these  then  he  cannot 
claim  any  mode.  I  apprehend,  therefore.  Sir,  if  this 
patent  is  valid  at  all,  the  only  way  of  supporting  it  would 
be  by  holding  it  to  be  a  patent  for  those  three  united 
kinds  of  compound  spokes,  and  ours  is  not  one  of  them. 
1  take  it  to  be  clear,  therefore,  on  that,  that  it  is  not 
necessary  for  me  to  say  more  than  to  point  out  the  dis- 
tinction there  is  between  those  two  modes  of  proceeding, 
a  distinction  which,  I  think,  would  be  sufficient  to  pre- 
vent this  from  being  an  infringement,  even  if  the  patent 
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on  which  these  proeeedings  are  taken  is  good.  Now,  Sir, 
this  is  the  nature  of  the  case  which  is  now  before  the 
Court;  in  argument,  it  is  somewhat  difficult  to  explain 
these  things  in  such  a  manner  as  to  make  them  intel- 
ligible to  the  Court,  and  1  believe  that  difficalty  partially 
arises  from  its  being  difficult  to  understand  it  so  as  to 
make  it  perfectly  intelligible  to  one's  self.  One  is  often 
obliged  to  read  over  again  a  great  part  of  the  affidavits  in 
order  to  give  our  explanation  of  that  which  has  been 
given  before.  I  think  we  have  now  placed  this  case  in 
such  a  light,  that  your  Honour  will  think  it  clear  that  this 

f)atent  is  an  invalid  patent,  and  the  Court  is  fiilly  at 
iberty  to  enter  into  the  consideration  of  that  question  in 
the  absence  of  any  evidence  of  infringement,  and  will 
refuse  this  application  which  is  now  made. 

Mr.  Richards.  —  I  am  on  the  same  side  with  Mr. 
Jacoh^  and  after  what  he  has  stated  I  shall  occupy  your 
Honour  but  a  short  time.  What  Lord  Eldon  has  stated 
in  Hill  V.  Thompson  is,  that  the  party  when  he  comes  to 
the  Court  must  state  that  the  invention  is  a  novelty,  but 
my  friend,  Mr.  Knight ^  would  not  be  able  to  support  the 
proposition  in  that  case,  which  stated  that  Lord  Eldon 
said,  supposing  we  clearly  and  distinctly  show  to  the 
Court  that  the  invention  is  not  novel,  the  Court  will  not 
interfere  by  injunction  before  the  action  and  before  the 
right  is  tried  by  an  action  at  law.  The  first  question  for 
your  Honour's  consideration  here  is,  whether  or  no  the 
patent  under  which  they  claim  the  interference  of  the 
Court  was,  or  was  not,  a  valid  patent  ?  If  we  can  show 
to  your  Honour  that  the  invention  which  they  claim  was 
that  which  had  been  previously  invented,  and  previously 
carried  into  effect  by  Paton,  or  those  who  claim  under 
him,  then  I  conceive  it  to  be  clear  that  your  Honour  will 
not  interfere  by  injunction;  more  particularly  will  your 
Honour  not  interfere  by  injunction  when  you  find  that  so 
far  back  as  the  month  of  March  last  they  were  aware  we 
were  doing  that  which  they  now  complain  of,  namely, 
infringing  their  patent,  and  they  do  not  make  any  appli- 
cation to  the  Court  till  four  months  have  passed  over, 
namely,  in  the  month  of  July  following,  and  they  do 
not  then  apply  to  the  Court,  but  they  file  their  bill  for  the 
purpose  of  the  injunction  in  question.  Sir,  with  respect 
to  Faton's  patent  being  for  the  same  purpose,  that  will 
appear  to  your  Honour,  I  think,  from  reading  the  specifi- 
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cation  of  Paton,  because,  in  cases  of  this  description,  in 
most  instances,  in  deciding  whether  the  patent  is  the 
t^ame  or  not;  but  above  all,  when  your  Honour  finds  that 
their  own  witnesses  do  not  deny  that  Paton's  patent  is 
the  same  as  the  one  under  which  they  claim,  they  do  not 
deny  that  Paton's  patent  and  the  patent  which  the  plain- 
tiffs claim  is  the  same,  save  and  except  that  the  flange  is 
added  to  one  which  does  not  appertain  to  the  other,  and 
your  Honour  will  find  they  attempt  to  shift  their  ground 
in  these  subsequent  affidavits.  They  say  that  the  patent 
of  1830,  under  which  the  plaintiff  claims,  is  a  patent  for 
a  combination,  and  consequently,  is  totally  different  from 
Paton's;  the  affidavits  of  the  same  individuals  stating 
clearly  and  distinctly  that  the  invention  which  the  plain- 
tiff claims  was  perfectly  novel;  and  without  going 
through  the  different  parts  which  my  Learned  Leader  has 
gone  through,  I  would  draw  your  Honour's  attention 
very  shortly  to  what  they  claim  and  what  they  disclaim ; 
and  I  think  I  can  show  to  your  Honour  when  I  hand  up 
to  you  a  model  of  Paton's  patent — I  think  I  can  show  that 
it  is  really  obvious  that  the  elbow«bend  was  an  elbow- 
bend  claimed  by  Paton  and  also  used  by  him.  The  plain- 
tiff claims  the  invention  of  having  made  the  felloe  and 
the  spoke  of  one  and  the  same  piece  of  iron,  namely, 
that  there  is  an  elbow-bend,  and  the  iron  being  thus  bent 
from  the  felloe  of  the  wheel  round  which  the  tire  goes. 
Now  compare  this  with  what  Paton  has  stated  in  his 
specification. 

The  Vice-chancellor. — I  really  do  not  know  what  he 
means ;  I  do  not  know  whether  he  means  this — that  he 
makes  the  spoke  and  the  felloe  of  one  solid  piece,  or 
whether  he  makes  the  felloe  of  different  pieces,  which 
pieces  of  the  felloe  are  of  the  same  pieces  with  the  spokes. 
The  drawing  does  not  make  it  clear. 

Mr.  Knight. — If  you  read  it  as  my  friend  wishes  you 
to  read  it,  it  contradicts  his  own  drawing. 

Mr.  Richards. — We  will  see.  We  will  just  refer  to  the 
drawing  of  Paton,  but  I  conceive  that  the  descriptipn 
here  is  clear  and  distinct.  *'  I  make  the  felloes,  or  the 
external  circle  that  the  tire  fixes  on,  of  iron  or  other 
metal,  and  the  spokes  of  one  solid  piece."  The  conse- 
quence, therefore,  would  be,  that  the  spokes  and  the  part 
which  forms  the  felloes  being  made  of  one  solid  piece 
must,  of  necessity,  be  made  in  the  shape  of  an  elbow- 
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bend — that  will  follow  as  a  necessary  consequence.  Now 
let  us  see  whether  what  Mr.  Knight  says  is  correct  or 
not,  with  respect  to  the  drawing.  He  gives  you  fig.  1, 
and  he  also  gives  you  fig.  3.  Now  if  you  look  at  fig.  ^ 
what  he  says  is  this :  ^*  Ilg.  3,  3,  is  two  views  of  the 
spoke  and  felloe  bv  itself,  which  may  be  of  one  solid 
piece.''  Now  that  is  fig.  S.  What  does  he  state  there  ? 
He  says  that  is  the  spoke  and  felloe ;  looking  at  it,  your 
Honour  observes  it  looks  to  be  in  the  shape  of  an 
anchor.  Now,  looking  at  it  in  that  way,  it  b  impossible 
that  the  spoke  and  felloe  can  be  in  any  other  than  one 
solid  piece. 

The  Vice-chancellor. — Really,  on  the  figure  he  does 
not  so  describe  it. 

Mr,  Richards.— It  your  Honour  looks  at  the  figure 
with  reference  to  what  he  states,  you  find  this :  *'  3|  3,  is 
two  views  of  the  spoke  and  felloe  by  itself,  which  may 
be  of  one  solid  piece  of  iron."  He  then  states  that  the 
spoke  and  felloe  here  may  be  one  solid  piece  of  iron.  He 
gives  you  a  drawing  of  it,  which  appears  in  the  shape 
now  before  your  Honour.  How  is  it  possible  that  that 
can  be  joined  at  the  top  when  he  states  that  the  felloe 
and  the  spoke  are  to  be  a  solid  piece  of  iron)  If  you 
couple  this  with  the  description  which  you  find  in  the 
patent  itself,  I  conceive  it  is  quite  impossible  that  it 
could  be  meant  to  be  any  other  description  than  that  the 
spoke  and  the  felloe  are  to  be  in  the  shape  of  an  elbow- 
bend — it  only  means  making  the  felloe  and  the  spoke  of 
one  and  the  same  piece.  If  there  is  any  inaccuracy  in 
the  drawing,  that  of  course  is  capable  of  being  corrected 
by  the  description  found  in  the  specification.  The  speci- 
fication says,  ''  I  make  them  and  the  spokes  of  one  solid 
piece,  they  fix  the  felloes  to  the  spokes  with  rivets, 
screws,  and  nuts."  Now,  supposing  we  are  correct  in 
the  view  we  have  taken  of  the  drawing  and  the  descrip- 
tion given  by  Paton  in  the  specification,  the  next  ques- 
tion is  this — 

The  Vice-chancellor, — It  really  appears  to  me  that 
Paton  mi^ht  have  meant  to  describe  it  as  you  say,  but  I 
do  not  think  it  can  be  so.  As  I  understand,  what  the 
plaintifi^  says,  in  words,  and  what  the  plaintiff  represents 
m  his  drawing  is  this, — that  he  makes  the  felloe  and 
the  spokes  of  any  wheel  in  this  way,  that  is,  he  makes 
the  spokes  in  such  a  manner  as  that  by  the  continuation 
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of  the  elbow-bend  it  makes  a  part  of  the  felloe,  and  then 
by  the  junction  of  several  spokes  with  elbow-bends,  and 
therefore  parts  of  the  felloe,  he  does  make  a  complete 
felloe  of  iron  with  some  of  the  spokes ;  but  the  language 
of  Paton  seems  to  convey  quite  a  diflTerent  idea ;  he  says 
this, — ^^  I  make  the  felloes,  or  the  external  circle  that  the 
tire  fixes  on,  of  iron  or  other  metal,  and  make  them  and 
the  spokes  of  one  solid  piece ;"  as  if  it  was  one  solid  piece 
which  constituted  the  whole  of  the  felloes  and  all  the 
spokes ;  it  is  a  very  different  thing.  It  might  have  been 
meant  to  represent  what  you  say,  but  it  does  not  appear 
to  me  to  do  so. 

Mr.  Jacob, — He  meant  to  make  all  of  one  piece. 

The  Vice-Chancellor. —  That  the  felloe  and  the  spokes 
might  be  of  one  piece;  but  when  you  look  at  fig.  3,  for 
instance,  fig.  3  is  so  drawn  as  to  represent  the  thing  in 
parts. 

Mr.  Jacob. — In  fig.  4  of  Paton's  specification  the  turns 
or  bends  of  the  spokes  are  also  attached  and  connected  to 
each  other. 

The  Vice-Chancellor, — In  fig.  4,  there  is  just  the  same 
sort  of  blunder,  he  has  in  fig.  4,  represented  the  felloes 
and  spokes  as  of  different  pieces. 

Mr.  Jacob. — They  are  joined  together. 

The  Vice-Chancellor. — I  mean  to  represent  this,  that 
the  spoke  is  a  separate  thing  from  the  felloe ;  every  spoke 
in  fig.  4 — to  my  eye  it  is  as  clear  as  anything  can  be,  that 
every  spoke  is  represented  as  distinct  from  every  portion 
of  the  felloe.  If  it  had  all  been  meant  to  be  represented 
as  of  one  piece,  there  would  have  been  no  internal  lines 
at  all,  there  would  have  solely  been  external  lines^  but  the 
introduction  of  the  internal  lines  necessarily  presents  to 
the  eye  the  notion  that  the  pieces  are  separate. 

Mr.  Jacob. — We  have  made  it  out  by  the  witnesses. 

The  Vice-Chancellor. — That  I  can  understand,  but  it 
only  comes  to  this ;  that  he  had  a  conception  in  his  mind 
on  which,  when  he  was  actually  in  his  workman's  garb,  he 
could  act,  and  make  the  spokes  and  felloes  of  one  piece ; 
but  when  he  chooses  to  describe  it  in  words,  or  describing 
it  in  the  drawing,  he  describes  a  diflferent  idea. 

Mr.  Jacob. — His  specification  very  likely  was  bad,  but 
it  is  equally  good  for  our  purpose. 

The  Vice-Chancellor. — It  may  be  so. 
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Mr.  Richards. — ^Three  or  four  lines  lower  down  in  his 
description,  you  will  find  it  is  described,  that  it  was  not 
intended  to  be  ^  of  one  solid  piece,  or  to  fix  the  felloes  to  the 
spokes  with  rivets,  screws,  and  nuts,  or  any  other  way,  as 
convenient ;  and  when  the  wheel  is  wider  than  common, 
I  put  two  or  even  three  rows  of  spokes  in  the  nave  to 
receive  them,  or  make  them  in  one  piece  with  the  spoke, 
with  the  brackets  on  each  side  projecting  from  the  side 
of  the  spoke  to  the  edge  of  the  felloe.**  Now  it  is  almost 
imposs>ible  to  conceive  that  this  description  does  not  con- 
tain the  elbow-bend.  He  says  in  the  first  part,  that 
which  I  have  already  stated  to  your  Honour, — he  says, 
*'  when  the  wheel  is  wider  than  common  I  put  two  or 
even  three  rows  of  spokes  in  the  nave  to  receive  them,  or 
make  them  in  one  piece  with  the  spoke  on  each  side." 

The  Vice-chancellor.  —  What  does  the  word  them 
mean  ? 

Mr.  Richards. — ^That  is  alluding  to  the  external  circle 
which  he  had  previously  alluded  to.  If  your  Honour 
will  look  to  the  previous  part  it  must  be  the  felloes  or 
external  circle.  '^  I  make  the  felloes,  or  the  external 
circle  that  the  tire  fixes  on,  of  iron  or  other  metal,  and 
make  them  and  the  spokes  of  one  solid  piece,  or  fix 
the  felloes  to  the  spokes  with  rivets,  screws,  and  nuts.'' 

The  Vice-Chancellor. — You  see  what  odd  language  it 
is, — fix  the  felloes  to  the  spokes,  or  make  them  in  one 
piece  with  the  spokes. 

Mr.  Richards. — That  must  mean  the  felloes,  with  great 
deference  to  the  Court  it  cannot  mean  anything  else. 
Now  it  is  obviously  not  the  nave,  from  this  previous 
description ;  therefore,  I  conceive  you  can  only  apply  it 
to  the  felloes  he  has  previously  mentioned — *^  or  make  them 
in  one  piece  with  the  spoke,  with  the  brackets  on  each 
side  projecting  from  the  side  of  the  spoke  to  the  edge  of 
the  felloe;"  1  therefore  should  conceive  that  taking  the 
description  alone,  your  Honour  will  come  to  the  conclu- 
sion that  he  has  duly  described  the  elbow-bend;  but 
when  you  compare  it  with  the  drawing  before  the  Court, 
when  you  come  to  the  figure  3,  and  also  to  the  reference 
to  the  figure  3,  which  is  contained  in  the  drawing,  it  is 
impossible  to  come  to  any  other  conclusion  than  that  he 
has  duly  described  what  we  term  the  elbow-bend. 

The  Vice- Chancellor. — All  1  can  say  on  that  is,  that  if 
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he  has  by  his  words  described  them  as  making  them  in 
one  piece,  he  has  by  his  figure  represented  quite  a  dif- 
ferent thing. 

Mr.  Knight. — It  is  a  most  remarkable  thing  that  the 
defendant's  own  witnesses,  in  alleging  the  identity  of  the 
two  inventions,  all  refer  to  the  figures,  the  drawings  ap- 
pended to  Paton's  specification,  and  not  to  the  words.  It 
is  a  most  remarkable  thing ;  look  at  Hebert's  and  Braith- 
waiters  affidavit  and  you  will  find  that. 

Mr.  Jacob. — ^He  says  it  may  be  made  either  way. 

Mr.  Richards. — He  says  it  may  be  made  in  either  way. 
Let  us  see  whether  or  no  the  other  witnesses  do  contra- 
dict what  we  assert,  namely,  that  the  patent  of  1830  was 
similar  to  that  granted  to  Paton  many  years  before.  The 
first  witness  they  produced  on  this  subject  is  Mr.  Carp^ 
mael ;  and  he  states  that  in  neither  of  the  specifications 
of  Paton,  and  Losh  and  Stephenson,  is  any  description  of 
a  railway  wheel,  made  or  combined  in  bending  the  spokes 
in  such  manner  as  to  form  an  inner  ring  shrinking  on 
railway  or  flanched  tire,  but  that  combination  is  a  very 
important  improvement  of  railway  wheels.  Your  Honour 
observes  in  the  affidavits  we  have  previously  made,  we 
stated  distinctly  and  clearly,  that  Paton's  patent  had 
previously  existed,  and  that  the  plaintiff's  invention  was 
similar  to  what  Paton  had  previously  invented.  The  wit- 
nesses whom  they  produce,  therefore,  ought  distinctly  to 
have  stated  at  once  that  it  had  nothing  to  do  with  it, 
that  in  point  of  fact  there  was  no  elbow-bend.  Now 
what  Mr.  Carpmael  means  to  describe  is  this,  very  justly, 
that  you  will  find  in  no  former  railway  wheel,  a  com- 
bination of  the  flanches,  the  bend,  and  also  the  shrink- 
ing on.  Now,  Sir,  do  they  claim  that?  They  claim 
nothing  but  an  improvement  in  railway  wheels  without 
the  flanches. 

The  Fice-Chancellor. — ^That  is  out  of  the  question. 

Mr.  Richards. — That  is  entirely  out  of  the  question, 
the  flanch  is  out  of  the  question,  the  shrinking  on  is  out 
of  the  question,  and  yet  Mr.  Carpmael  will  not  venture 
to  say  that  Paton's  patent  had  not  the  elbow-bend.  He 
says  Paton's  had  not  the  three  combined  together, 
namely,  the  flanch,  the  elbow-bend,  and  the  shrinking 
on.  It  is  a  very  singular  thing  which  supports  the  state- 
ment made  by  the  defendant  Mr.  Hague,  that  the  other 
witnesses  were  erroneous  in  stating  that  Paton's  had  the 
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elbow-bend.     Mr.  Carpmael,  whose  attention  was  parti- 
cularly drawn  to  it,  does  not  deny  it,  he  gives  entirely 
the  go-by  to  the  elbow-bend,  and  says,  that  Paton's  had 
not  the  three  combinations.     Now  your  Honour  will  also 
find  what  Mr.  Cottam  says  on  the  subject.     He  says, 
^  that  to  the  best  of  his  knowledge  and  belief,  the  inven- 
tion described  in  the  said  spec^cation  of  1830,  was  a 
new  combination  of  parts  in  the  construction  of  railway 
wheels,  which  had  not  been  before  practised,  and  that 
the  combining  wrought-iron  spokes  turned  or  formed  into 
curved  projections,  producing  the  inner  ring  of  the  wheel 
and  shrinking  on  of  flanched  or  railway  tire,  was  a  new 
adaptation  and  combination."     Now,  certainly,  you  have 
here  Mr.  Cottam,  whose  attention  was  also  particularly 
drawn  to  this,  and  he  will  not  say  that  Paton's  has  not 
the  elbow-bend ;   he  admits  they  are  not  new  in   their 
parts,  but  he  says,  the  combination  is  new.     Now  the 
combination   is  that  which  I  have  previously  stated  to 
your  Honour.     He  says  these  wheels  are  not  fit  for  rail- 
ways, but  they  are  fit  for  tram-roads.     These  wheels 
which  were  invented  by  Paton,  are  clearly  and  obviously 
fit  for  a  tram-road,  you  want  no  flanch  there,  and  the  only 
alteration  between  these  wheels  and  those  before  your 
Honour,  is,   that  these  have  the  flanch  and  the  others 
have  not.     Liooking  at  the  specification  of  Paton,  looking 
to  the  drawing  and  the  evidence  of  these  parties,  not  one 
of  them  says  that  Paton's  has  not  the  elbow-bend.     They 
leave  entirely  uncontradicted  by  their  own  evidence,  the 
assertion  which  was  originally  made  by  Mr.  Hague  and 
the  other  witnesses,  that  Paton's  has  the  elbow-bend,  and 
this  is  put  beyond  all  doubt  when  you  come  to  look  at 
the  eyidence  which  we  have  last  produced.    Braithwaite 
and  Ericsson   say,  "  that  the  return  of  spokes  in  the 
plaintiff's  patent  forms  the  principal  feature  of  his  in- 
vention,  since  he  shows  no  other  mode  of  fixing  the 
spokes  to  the  rim  of  his  wheel  than  by  such  return  or 
bending  of  the  spokes."     Now,  you  observe  that  these 
gentlemen   call   it  "  the  return,"   it  means  exactly  the 
same  thing. 

The  Vice-Chancellor, — No  doubt  the  return  or  bending 
means  the  same. 

Mr.  Richards. — "  Fig.  5,  shows  that  the  plaintiff  fixes 
the  spokes  by  means  of  a  double  elbow-bend,  or  t  piece, 
and  which  mode  the  plaintiff  particularly  claims  as  part 
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of  his  invention."  Now  that  t  piece^  will  answer  to 
fig.  3,  in  plaintifTs  drawing.  It  appears  by  the  draw- 
ing of  Paton's  specification  be  fixes  the  spokes  of  his 
wheels  in  a  similar  way,  that  is,  by  means  of  a  double 
elbow-bend,  or  t  piece. 

The  Vice-chancellor. — Now  that  I  take  to  be  com- 
pletely denied.  I  have  no  doubt  when  these  gentlemen 
made  the  affidavit,  they  made  it  correctly  enough  in  their 
own  judgment,  because  they  made  it  with  reference  to 
what  they  had  seen  done ;  but  it  is  quite  clear  to  me 
that  the  figures  on  the  specification  represent  a  totally 
different  thing. 

Mr.  Richards. — ^They  made  the  affidavit  after  having 
seen  the  drawing,  and  after  having  read  the  specification. 
They  next  say,  **  that  the  next  important  feature  in  the 
plaintiff's  patent  as  shown  in  the  drawing  of  his  speci- 
fication, figs.  1  and  6,  is  that  of  attaching  or  uniting  the 
returns  or  bends  of  the  spokes  to  each  other,  so  as  to 
form  a  continuous  ring  independently  of  the  tire  of  the 
wheel.  That  by  the  drawing,  fig.  4,  of  Paton*s  specifica- 
tion, the  returns  or  bends  of  the  spokes  are  also  attached 
to  each  other,  by  which  a  continuous  ring  is  also  formed 
independently  of  the  tire;  deponents  are  for  these  reasons 
decidedly  of  opinion  that  the  plaintifiF's  supposed  inven- 
tion  or  improvements  are  similar  to  the  inventions  of 
Paton's,  and  if  the  patent  so  granted  to  him  the  said 
Paton  had  not  already  expired,  would  have  been  a  direct 
infringement  of  the  said  patent'*  In  cases  of  this  sort, 
the  evidence  of  scientific  gentlemen  is  extremely  useful, 
on  this  ground,  that  they  are  the  persons  who  are  to 
make  the  instruments  from  the  specification,  and  the 
drawings  connected  with  it.  Now  it  is  quite  clear  that 
Messrs.  Braithwaite  and  Ericsson,  if  they  were  desired 
to  make  a  wheel  according  to  Paton's  plan,  would  carry 
it  out  by  making  the  elbow-beiid.  They  have  also  stated 
that,  looking  to  Paton's  plan,  and  also  to  the  plan  of  the 
plaintiff,  it  is  precisely  the  same.  Your  Honour  has  now 
before  you  the  drawings,  the  description,  and  the  evi- 
dence of  these  persons,  and,  above  all,  you  have  it  not 
contradicted  by  their  own  witnesses,  for  not  one  of  them 
deny  that  Paton's  plan  and  the  plan  of  the  plaintiff  are 
one  and  the  same,  so  far  as  the  elbow-bend  is  concerned. 
If  we  are  right  on  that,  and  it  is  the  same  plan  which 
Paton  previously  invented,  there  is  an  end  of  the  ques- 
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tion.  Then  the  next  subject  for  your  Honour's  conside- 
ration is  whether  we  have  infringed  it.  With  respect  to 
the  felloe  and  the  spoke,  ours  is  obviously  much  stronger 
than  theirs.  Ours  is  welded  at  the  nave  and  forms  a 
segment  of  a  circle ;  theirs  is  not  welded  at  the  nave, 
and,  of  course,  it  has  not  the  same  power.  But  there  is 
another  reason  why,  I  submit,  your  Honour  will  not  grant 
the  injunction;  in  their  specification  thev  have  stated 
that  their  spokes  are  made  perfectly  straight ;  the  model 
they  have  produced  shows  that  they  are  made  bent.  I  ap- 
prehend that  that  would  be  a  very  good  reason  to  make 
the  Court  pause  before  it  granted  the  injunction  which 
is  asked. 

Mr.  ChandUss. — I  am  on  the  same  side,  and  I  shall 
address  myself  more  particularly  to  the  specification  of 
Paton,  with  regard  to  the  difficulty  which  presses  on  your 
Honour's  mind. 

The  Vice-chancellor. — The  fact  is,  I  do  not  feel  any 
difficulty ;  the  difficulty,  if  any,  is  created  by  the  language 
of  the  verbal  part,  and  the  mode  in  which  the  drawing 
is  made. 

Mr.  Knight. — Your  Honour  is  aware  that  no  affidavit 
on  the  part  of  the  defendant  suggests  that  Paton  ever 
made  conformably  to  their  construction  of  the  verbal 
part. 

Mr.  Chandless.  —  I  do  not  know  what  Mr.  Knight 
means  by  the  verbal  part  According  to  fig.  3  of  this 
specification  I  am  ready  to  admit  that,  by  reason  of  the 
external  lines  being  the  same  it  would  seem — 

The  Fice-Chancellor. — It  does  seem  actually — 

Mr.  Chandless.  —  It  does  seem  that  the  felloes  are 
separate  from  the  spokes,  and  that  they  are  united  by 
some  contrivance.  But  we  must  look  at  that  description 
with  reference  to  what  Mr.  Knight  terms,  the  verbal 
explanation,  in  the  specification  itself,  both  the  drawing 
and  the  words  of  reference  at  the  commencement  He 
says,  '*  I  make  them  and  the  spokes  of  one  solid  piece." 
What  is  the  meaning  of  that  ? 

The  Vice-Chancellor, — That  is,  the  spoke  and  the 
felloe- 
Mr.  Chandless. — May  be  made  of  one  solid  piece. 

The  Fice-Chancellor.  —  He  goes  on  to  say,  "or  fix 
the  felloes  to  the  spokes  with  rivets,  screws,  or  nuts." 

Mr.  Chandless. — The  spoke  may  be   made  with   the 
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felloe,  or  the  spoke  may  be  made  by  itself;  the  spoke 
may  be  made  of  one  solid  piece  or  fixed  to  the  felloe  with 
rivets,  screws,  and  nuts. 

The  Fice-Chancellor. — No — not  the  spoke  fixed  to  the 
felloe.  When  we  come  to  the  specification  itself  the 
words  are,  **  I  make  the  felloes,  or  the  external  circle  that 
the  tire  fixes  on,  of  iron  or  other  metal,  and  make  them 
and  the  spokes  of  one  solid  piece."  That  is  the  point;  he 
makes  the  felloes  and  the  spokes  of  one  solid  piece,  or 
he  fixes  the  felloes  to  the  spokes  with  rivets,  screws,  and 
nuts.  It  is  quite  obvious  that  the  expression  "  making 
the  spoke  and  the  felloe  of  one  solid  piece,"  would  imply 
that  the  whole  of  the  felloes  and  all  the  spokes  are  one 
solid  piece. 

Mr,  Chandkss, — I  am  ready  to  admit  that  on  the  speci- 
fication it  might  carry  that  construction,  that  there  was 
a  complete  rim,  and  to  that  the  diflferent  spokes  were 
fixed  and  were  made  of  one  solid  piece.  But  what  is  the 
felloe?  The  felloe  is  not  the  whole  of  the  rim,  it  is  the 
portion  of  the  rim  that  lies  between  the  two  spokes.  In 
this  drawing  he  gives  a  view  of  the  spoke  and  the  felloe, 
the  felloe  being  only  a  portion  of  the  inner  rim,  not  the 
whole  of  the  rim,  and,  consequently,  when  you  couple 
the  description  of  what  is  stated  in  the  words  on  the 
drawing  with  what  is  stated  in  the  specification,  it 
appears  to  me  it  is  quite  evident  he  means  each  spoke 
to  be  fixed  to  each  separate  felloe ;  he  fixes  it  either  by 
making  them  one  solid  piece  or  by  riveting  the  spoke 
to  the  felloe.  Under  fig.  3,  there  are  two  figures,  one  of 
them  is  of  a  spoke  by  itself,  and  the  other  is  a  spoke  with 
a  felloe  connected  with  it.  Now,  if  the  felloe  means  the 
whole  rim,  that  is,  the  whole  of  the  inner  rim,  it  might 
be  said  that  in  these  words  of  reference  there  is  some 
ambiguity,  as  in  the  specification  it  might  mean,  a  com- 
plete rim  being  produced  by  the  spoke  being  made  with 
the  whole  of  the  rim  in  one  piece.  But  the  felloe  is 
merely  a  portion  of  the  inner  rim,  and  when  he  says,  *^  I 
make  the  felloe,  or  the  external  circle  that  the  tire  fixes 
on,  of  iron  or  other  metal,  and  make  them  and  the  spoke 
of  one  solid  piece,"  what  can  be  meant  by  it  but  that 
the  felloe  and  the  spoke  are  together  one  piece  of  iron  ? 
If  the  specification  can  bear  the  construction  which  your 
Honour  considers,  of  being  one  entire  rim,  and  all  the 
spokes  made  out  of  one  piece  of  iron,  still  it  is  impos- 
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Bible  to  apply  that,  where  the  number  is  the  singular 
number,  where  he  speaks  of  only  one,  and  be  gives  a 
description  in  this  fig.  3  of  the  spoke  and  the  felloe  toge- 
ther. If  it  had  happened  that  the  three  inner  lines  had 
been  omitted,  or  if  he  had  taken  the  trouble  of  inserting 
the  figure  to  correspond  exactly  with  the  words  of  refer- 
ence, taking  them  together,  there  would  have  been  no 
ambiguity  at  all  about  it,  but  the  most  that  can  be  said 
is,  that  it  is  ambiguous,  that  the  words  of  reference, 
and  the  description  in  the  drawing,  from  the  circum- 
stance of  the  inner  lines  being  continued  in  it,  do  create 
an  ambiguity  in  consequence  of  it :  it  is  clear  that,  look- 
ing at  that  alone,  each  spoke  and  each  felloe  may  be 
made  together  of  one  solid  piece.  .  What  are  the  affidavits 
on  that  subject  ?  because  your  Honour  has  an  affidavit 
of  an  individual  who  actually  worked  them  according  to 
the  description  in  the  patent.  The  best  testimony, 
certainly,  is  of  those  who  made  wheels  according  to  that 
description ;  and  James  Long  swears  positively  '^  that  the 
wheels  so  stated  by  Paton  in  his  specification  were  in  all 
material  parts  exactly  like  the  wheel  which  he  himself 
actually  made.'' 

Mr.  Knight, — What  does  he  mean  by  material  ? 

Mr.  Chandless. — He  tells  you  in  what  respects  they 
difier. 

Mr.  Knight. — It  does  not  say  in  all  parts. 

Mr.  Chandless. — He  says  in  all  material  parts  except 
this,  ^Uhat  the  wheels  so  made  by  the  said  Thomas  Paton 
had  wrought-iron  hoops,  or  tires,  of  fiange  hoops  or 
tires."  Certainly,  if  there  were  nothing  more  in  this  case 
than  what  appears  before  your  Honour  it  would  not — 

The  Vice-chancellor.  —  He  says  in  all  material  parts, 
except  in  some  parts  which  are  not  material. 

Mr,  Chandless. — In  a  case  of  this  kind  with  this  ambi- 
guity on  it,  it  ought  not  to  be  the  subject  of  an  injunc- 
tion, but  of  an  investigation  in  a  Court  of  Law,  and  we  are 
ready  to  meet  them.  And  I  should  hope,  therefore,  your 
Honour  will  not  think  this  is  a  fit  case  for  an  injunction, 
but  will  leave  the  plaintiff  to  his  remedy  at  law,  where  the 
matter  will  be  more  fully  explained. 

The  Vice-Chancellor, — It  really  seems  to  me  that  this 
is  a  case  in  which  I  must  grant  the  injunction,  because, 
as  I  understand  it,  the  wheels  that  the  defendant  has 
made  are  certainly  wheels  made  according  to  that  thing 


OF    PATENT    CASES.  513 

for  which,  as  I  understand^  the  plaintiff  has  taken  out  his 
patent,  the  substance  of  it  being  a  patent  for  making 
wheels  which  shall  have  the  spoke  and  the  felloe  in  parts 
of  the  same  piece,  that  is,  in  other  words,  the  spoke  is  to 
be  made  with  an  elbow  bend,  which  elbow  bend  will  con- 
stitute a  part  of  the  felloe.  Now  it  seems  to  me  that 
there  can  be  no  question,  but  that  the  wheels  complained 
of  as  having  been  made  by  the  defendant  do  answer  the 
description  of  the  plaintiflTs  wheels,  and  I  do  not  think 
it  enough,  on  a  question  of  injunction,  for  the  defendant 
to  say  why  he  has  done  the  thing  complained  of,  but  will 
not  do  it  again.  That  is  not  the  point,  because  if  a  threat 
had  been  used,  and  the  defendant  revokes  the  threat,  that 
I  can  understand  as  making  the  plaintiff  satisfied ;  but  if 
once  the  thing  complained  of  has  been  done,  I  apprehend 
this  Court  interferes,  notwithstanding  any  promise  the 
defendant  may  make  not  to  do  the  same  thing  again.  I 
cannot  but  think,  however,  that  there  is  a  good  deal  of 
question  raised  by  means  of  the  production  of  Paton's 
patent,  and  what  is  stated  by  the  witnesses  on  the  part  of 
the  defendant  on  the  point ;  whether  altogether  the  thing 
which  is  so  stated  in  the  plaintiff*s  specification  as  an 
invention,  is  an  invention  or  not,  there  is  a  question  on  it, 
and  it  appears  to  me  that  even  if  Paton's  specification 
and  patent  were  in  point  of  fact  bad,  yet  if  Paton  had 
actually  been  making  wheels  which  were  on  that  principle 
on  which  the  plaintiff's  were  made,  then  the  plaintiff's 
patent  would  fail. 

Mr.  Knight. — Certainly,  I  admit  that. 

The  Vice-Chancellor. — ^The  thing  is  certainly  left  in 
doubt  on  that  very  affidavit  made  by  Paton's  people ;  they 
have  not  sworn  to  the  fact  in  the  simple  manner  they 
might  have  sworn  it,  but  they  have  so  sworn  it  as  to  leave 
it  uncertain  what  they  do  nf^an;  they  have  sworn  that  in 
all  material  parts  the  things  were  the  same,  except  some- 
thing which  is  immaterial.  If  they  had  said  all  parts 
were  the  same,  that  would  come  to  the  point,  and  I  should 
have  understood  it ;  but  they  have  not  sworn  to  that  fact, 
and,  therefore,  they  have  left  a  doubt  on  their  own  affi- 
davit as  to  what  it  was  that  they  meant  to  state.  I  cannot 
but  think  that  if  the  matter  was  to  depend  on  Paton's 
patent,  there  would  be  great  ground  for  saying  that  the 
specification  is  not  good.  It  may,  perhaps,  be  held,  if  it 
were  to  go  before  a  jury,  that  it  was  good  ;  that  I  can 
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understand,  but  it  in  quite  obvious  to  my  eye,  as  I  \ie\v 
the  drawings  annexed  to  the  specification,  that  they  do 
not  represent  the  thing  which  he  meant  to  be  represented ; 
if  it  be  the  fact  that  he  meant  to  have  represented  that 
the  spoke  and  the  felloe  were  made  of  one  piece,  it  is 
evident  from  the  drawing  that  that  is  not  so  represented, 
because  the  drawing  introduces  internal  lines,  which  of 
necessity  give  the  appearance  to  the  eye  of  a  combination 
of  parts,  and  not  one  piece;  and  wh^n  I  look  to  the 
singular  language  which  he  has  used  in  the  body  of  the 
specification,  it  does  not  appear  to  be  at  all  clear  on  the 
words  used  that  he  did  mean  that  thing  which  is  imputed 
to  him  ;  and  certainly,  if  he  did  mean  to  say  so,  then  the 
drawings  have  contradicted  the  words,  and  have  repre- 
sented one  thing  and  the  words  another.  As  to  the 
length  of  time  that  has  elapsed,  I  do  not  think  there  is 
much  in  that.  On  the  2drd  of  March,  the  plaintiff 
received  some  information  that  there  was  an  invasion  of 
his  patent,  and  some  portion  of  time  it  appears  was  spent 
in  making  inquiries;  there  was  notice  given  distinctly  on 
the  8th  of  May.  Then  some  further  correspondence 
takes  place  and  letters  between  the  parties,  and  then  a 
bill  is  filed  on  the  7th  of  July,  and  the  application  is 
virtually  made.  I  cannot  but  think,  therefore,  that  the 
plaintiff  has  come  in  su£5cient  time,  and  the  only  thing 
that  rather  appears  to  me  to  be  probable,  is,  that  the 
substantial  grievance  is  but  small,  because,  if  it  be  true 
that  the  defendant  will  not  make  any  such  wheels  again, 
and  if  it  be  true  that  he  has  taken  a  contract  with  the 
London  and  Birmingham  Company  for  making  wheels  of 
a  difierent  description,  this  is  very  little  more  than  a  mere 
scientific  discussion  on  an  abstract  right  In  these  cases 
on  patents  one  is  obliged  to  go  a  great  deal  on  hypothesis 
alone,  it  seems  di£5cult  to  make  out  what  the  real  fact  is. 
It  appears  to  me  there  must  be  an  injunction,  and  you 
must  undertake  to  bring  such  action  as  you  may  be 
advised. 

Mr.  KuighL— On  or  before  the  second  day  of  Michael- 
mas Term. 

T/te  Vice-Chancellor, — And  reserve  all  further  direc- 
tions.* 

*  An  action  was  brought  in  this  case,  and  the  evidence  was  similar  to 
that  produced  in  Chancery ;  with  the  addition,  that  it  was  clearly  shewn 
that  Paton,  in  attempting  to  carry  out  his  invention,  found  it  to  fail,  and 
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IN    RE    SWAINE^S   PATENT. 

In  the  Privy  Council, — March  1, 1837. 

This  was  an  application  on  the  part  of  the  patentee  for  an 
extension  of  the  term  of  a  patent^  granted  to  him  the  9th 
October,  1832,  for  ^^  a  method  of  producing  and  preserving 
artificial  mineral  waters,  and  for  machinery  to  effect  the 
same."  The  petition  stated  that  great  delay  in  getting  the 
invention  into  use  had  arisen  from  the  difficulty  experi- 
enced in  obtaining  a  proper  spot,  and  also  in  fixing  suitable 
machinery ;  that  Brighton  was  ultimately  determined  on 
as  the  most  proper  place  for  putting  the  invention  into 
practice;  that  afterwards  much  difficulty  had  been  expe- 
rienced in  getting  the  product  of  the  invention  well  before 
the  public,  the  invention  being  of  a  class  that  required 
time  to  make  it  known,  and  to  obtain  the  confidence  of 
the  public ;  the  consequence  had  been  that  it  was  only 
within  the  last  two  years  that  the  invention  had  got  fully 
before  the  public  ;  that  no  benefit  had  been  derived  from 
the  patent,  but,  on  the  contrary,  large  expenses  had  been 
incurred. 

The  Attorney-General  (Sir  John  Campbell)  attended 
on  behalf  of  the  Crown,  and  stated,  that  he  did  not  offer 
any  opposition,  provided  the  petitioner  made  out  the 
statement  in  his  petition  to  the  satisfaction  of  their  Lord- 
ships, and  that  there  was  novelty  in  the  invention,  he 
would  leave  the  matter  in  the  hands  of  their  Lordships  ; 
at  the  same  time  he  felt  it  to  be  his  duty  to  call  their 
Lordships*  attention  to  the  form  of  the  specification,  the 
sufficiency  of  which,  he  believed,  would  be  found  to  be 
very  questionable. 

The  formal  evidence,  consisting  of  the  patent  and  spe- 
cification, together  with  the  advertisements,  were  put  in, 

then  changed  his  plan,  and  welded  portions  of  the  outer  rin^  of  a  wheel 
to  each  of  the  spokes ;  and  in  this  way  he  made  about  thirty  pairs  of 
wheels,  which  were  in  use  for  a  long  time.  The  Jury  found  a  verdict 
for  the  plaintiff  on  all  the  issues  but  one.  That  part  of  the  invention 
claimed  by  Mr.  Losh  was  old.  I'he  patentee  (Mr.  Losh)  afterwards 
disclaimed  that  construction  of  wheel,  where  a  portion  of  the  outer  ring 
was  welded  on  to  each  of  the  spokes,  and  confined  the  invention  to  the 
bending  of  bars  into  two  elbow-bends,  thus  making  two  sppkes  and  the 
intermediate  part  of  the  felloe,  or  ring  of  the  wheel.  There  were  no 
points  of  importance  raised  in  the  trial ;  it  is  not,  therefore,  thought 
necessary  to  give  it  at  greater  length  here. — W.  C. 

L    L  2 
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and  medical  men  were  called  to  speak  as  to  tbe  utility  of 
the  in  rent  ion.  it  was  shewn,  hj  other  witnesses,  that 
upwards  of  2Sft00i.  had  been  expended,  and  that  only 
16,fJU(WL  had  been  receired  in  return. 

Zjord  Ljfndhurst, — Haring  taken  into  consideration  all 
the  circamstanceSy  we  think  that  a  sufficiently  strong 
case  has  been  made  out  to  justify  us  in  recommending  her 
Majesty  to  extend  the  period  for  which  the  letters  patent 
in  this  case  were  eranted.  Applications  of  this  kind  are 
of  very  considerable  importance,  and  require  to  be  inves- 
tigated with  a  great  deal  of  attention.  We  have  bestowed 
that  attention,  and  we  consider  the  invention  as  very 
meritorious,  the  result  of  a  great  deal  of  labour,  care,  and 
science,  and  that  it  is  extremely  useful  in  its  efiects.  We 
are  satisfied,  by  reasonable  evidence,  that  the  party  has 
sustained  very  considerable  loss,  and  under  these  circum- 
stai  ces  we  think  that  the  period  ought  to  be  extended  for 
a  period  of  seven  years. 


IN  RE  STAFFORD'S  PATENT. 

In  the  Privy  CounciL—-July  4,  1838. 

In  the  case  of  this  patent,  which  was  granted  to  Daniel 
Stafford  on  the  24th  Dec,  1824,  for  **  Improvements  in  Car- 
riages/* an  application  was  made  by  petition  under  the 
Statute  for  a  further  period,  in  consequence  of  the  pa- 
tentee not  having  been  remunerated.  The  invention  con- 
sisted in  so  hanging  the  body  of  the  carriage,  that  in  case 
of  driving  over  a  bank,  or  raised  footpath,  the  body,  in 
place  of  inclining  over  in  the  opposite  direction^  was 
caused,  by  the  very  act  of  tilting  of  the  other  parts  of  the 
carriage,  to  retain  its  vertical  position ;  so  that  a  coach, 
so  constructed,  could  not  be  caused  to  be  turned  over  by 
those  means  which  ordinarily  were  the  cause  of  their 
being  overthrown.  The  patentee  had  spent  about  2,000iL  in 
maturing  the  invention,  but  had  been  unable  to  extend  the 
use  thereof,  so  as  to  obtain  a  benefit  from  his  patent. 
The  coach  proprietors  opposed  its  introduction,  by  reason 
of  the  additional  expense  ;  and  it  could  only  be  forced  on 
the  coach  proprietors  by  the  public.  Therefore,  the 
introduction  of  such  an  invention  was  necessarily  slow. 
Several  coachmen,  who  had  driven   coaches   so  con- 
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structedy  gave  evidence  of  their  great  safety  ;  that  they  had 
driven  at  great  speed,  with  very  spirited  horses,  over 
banks  and  undulations,  which  no  ordinary  construction  of 
coach  could  safely  have  passed  over. 

The  formal  evidence  of  advertisements  and  notices 
were  put  in,  together  with  the  patent  and  specification. 

Lord  LyndhursL — ^The  original  Act  ot  Parliament, 
according  to  which  letters  patent  have  been  granted  since 
the  time  of  James  I.,  allows  fourteen  years,  and  it  was 
considered  that  fourteen  years  would  be  sufficient  to 
enable  the  patentee  to  obtain  remuneration.  It  turns  out, 
however,  that  Mr.  Stafford  has  received  not  only  no  remu- 
neration, but  that  he  has  been  an  actual  loser.  We  think, 
under  these  circumstances,  it  is  not  unreasonable  that  he 
should  have  the  full  addition  of  seven  years. 

Their  Lordships  reported  accordingly,  and  new  letters 
patent  were  granted.* 


IN  RE  WRIGHT'S  PATENT. 

In  the  Privy  Council,-- February  23,  1839. 

This  was  an  application  on  the  part  of  the  assignees  of 
a  patent  granted  to  Lemuel  Weilman  Wright,  on  the  15th 
May,  1824,  for  ^  certain  combinations  and  improvements 
in  machinery  for  making  pins." 

Sir  F.  Pollock  and  Mr,  M.  D.  Hill  appeared  for  the 
petitioners.  Mr.  Maule  and  Mr.  Godson  appeared  for 
Messrs.  Kirby,  who  opposed  the  application.  Mr.  James 
appeared  on  behalf  of  the  administrators  of  a  dfceased 
partner  of  the  petitioners,  and  the  zHtorney- Genera l^  (Sir 
John  CampbeUfJ  appeared  on  behalf  of  the  Crown. 

The  notices  in  the  ^'  Gazette"  and  newspapers,  the  patent 
and  the  specification,  and  also  the  assignments,  were  put  in. 

Mr,  Maule  suggested  that  the  execution  of  the  Deeds 
of  Assignment  should  be  proved  in  the  ordinary  manner, 
but  the  notice  of  objections  given  by  the  Messrs.  Kirby 
did  not  make  any  objection  to  the  title  of  the  petitioners. 
Their  Lordships,  however,  ruled  that  it  was  for  the  peti- 
tioners to  make  out  their  title  in  the  usual  way,  and  the 
deeds  were  then  proved  to  have  been  duly  executed. 

*  Railways  came  successfully  iutu  use  immediately  afterwards ;  so  that 
the  patentee  did  not  materially  extend  the  use  of  his  invention  after  the 
new  grant. — W.  C. 
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Mr.  B.  Donkin,  Mr.  M.  I.  Brunei,  and  Mr.  W.  Carp- 
niael.  Civil  Engineers,  were  called  to  explain  the  nature 
and  utility  of  the  invention.  The  machine  consisted  of  a 
combination  of  three  parts  working  together.  First, 
the  wire  was  drawn  into  the  machine  from  a  hank,  it 
was  then  straightened  and  cut  off  into  proper  lengths; 
the  lengths  of  wire  were  next  passed  in  succession  to 
two  pointing  apparatuses,  by  which  each  point  was 
made  to  consist  of  two  cones,  running  into  each  other; 
and  lastly,  the  pointed  lengths  of  wire  were  subjected  to 
two  processes  of  heading.  The  pressure  in  the  first  dies 
caused  the  wire  to  swell  out  into  a  recess  in  the  dies 
a  small  distance  beyond  the  end  of  the  wire,  the  punch  in 
the  first  dies  being  of  the  same  diameter  as  the  wire ;  the 
whole  length  of  the  wire,  excepting  where  the  com- 
mencement of  the  head  was  to  take  place,  being  sur- 
rounded and  held  by  the  dies,  by  which  peculiar  arrange- 
ment of  dies  and  punch,  the  wire  could  only  give  way  and 
expand  at  the  part  where  there  was  a  recess  in  the  dies ; 
the  effect  of  this  portion  of  the  process  of  heading  being, 
that  the  wire  was  caused  to  expand  a  little  beyond  the 
end,  a  short  length  of  the  wire  still  remaining  at  the 
crown,  or  top  of  the  head,  and  the  second  heading  dies,  to 
which  the  lengths  of  wire  (pointed  and  partially  headed) 
were  next  conveyed,  caused  this  projecting  piece  to  be 
driven  down,  and  the  head  completed.  The  witnesses  spoke 
of  this  arrangement  of  dies,  as  being  a  very  beautiful 
arrangement  of  instruments  for  producing  the  desired 
result.  The  novelties  consisted,  first,  in  the  means  of 
combining  the  several  parts  of  the  machinery,  so  that 
the  portions  of  wire  might  be  carried  from  process  to 
process  in  succession,  by  mechanical  fingers.  Secondly, 
in  the  use  of  two  pointing  apparatuses,  whereby,  in  place 
of  the  points  consisting  of  a  single  cone,  as  in  some  pre- 
vious machines,  each  point  was  caused  to  consist  of  a 
combination  of  two  cones  similar  to  pins'  points  made  by 
hand  pointing;  and  thirdly,  the  improvements  consisted 
of  the  arrangement  of  the  two  sets  of  heading  dies. 

Mr.  E.  Taylor,  Superintendent  of  the  factory,  proved 
that  it  was  five  years  before  the  patent  was  got  into 
practical  work,  partly  by  reason  of  misunderstandings 
between  the  patentee  and  assignees,  and  partly  by  reason 
of  the  nature  of  the  machinery,  which  required  the  very 
best  workmanship.     The  assignee,  Mr.  Taylor,  and  the 
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patentee,  became  bankrupts ;  and  up  to  1831  the  sum  of 
15,000/.  had  been  expended  in  machinery.  That  Wright 
had  been  paid  3,755/.  for  his  patent.  That  no  profit  had 
been  made  up  to  the  bankruptcy.  That  from  the  date  of  the 
partnership  of  Taylor,  Shuttleworth,  and  Watnerby,  in 
June,  1832,  to  June,  1834,  the  profits  had  been  1,484/.; 
in  the  next  six  months,  1,035/.;  in  the  next  six  months, 
971^,  since  which,  in  coni^equence  of  Mr.  Watnerby 's 
death,  who  kept  the  books,  a  balance  had  not  been  made. 

On  the  part  of  the  Messrs.  Kirby,  Mr.  Farey,  C.EL, 
was  called  to  show  the  similarity  of  Wright's  invention 
to  previous  machines  made  by  Messrs.  Kirby  before  the 
patent ;  and  he  also  pointed  out  some  objections  to  the 
speci6cation. 

Mr.  M.  D.  Hill  replied  on  behalf  of  the  petitioners ;  and 
their  Lordships  intimated  that  they  should  recommend  an 
extension  of  the  patent. 

Mr.  Maule  called  upon  their  Lordships  to  impose  con- 
ditions in  the  new  grant,  in  order  that  the  Messrs.  Kirby, 
who  had  expended  moneys  for  the  patentee,  Mr.  Wright, 
might  be  remunerated;  he  hoped  their  Lordships  would 
require  the  petitioners  to  permit  the  Messrs.  Kirby  to  use 
the  invention,  free  of  cost. 

Mr,  James  J  on  behalf  of  the  executors  of  Mr.  Watnerby, 
urged  that  in  the  new  grant  the  claims  of  the  representa- 
tives  of  that  gentleman  might  be  recognised. 

Their  Lordships  stated  that  they  should  recommend  an 
extension  of  the  patent  in  favour  of  those  in  whom  the 
legal  estate  of  the  letters  patent  was  vested  at  the  time  of 
the  application  to  the  Court,  leaving  to  Messrs.  Kirby 
and  the  administrators  of  Mr.  Watnerby  any  claim  they 
might  have  at  law,  or  in  equity ;  and  that  under  the  par- 
ticular circumstances  of  the  case,  and  the  position  of  the 
parties,  there  would  be  no  costs. 

Their  Lordships  reported  accordingly,  and  new  letters 
patent  were  granted  to  the  petitioners,  without  imposing 
anv  conditions. 


IN    RE   WRIGHTS  PATENT. 

In  the  Privy  Council, —  February,  1839. 

This  was  an  application  on  the  part  of  the  patentee  for 
the  extension  of  the  term  of  letters  patent  granted  to 
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liim  for  **  Improvements  in  Machinery,  or  Apparatus,  for 
washing,  cleansing,  or  bleaching  of  linens,  cottons,  and 
other  fabrics,  goods,  or  fibrous  substances." 

The  letters  patent  and  specification  were  put  in,  and 
evidence  given  of  the  usual  advertisements  having  been 
made. 

Several  witnesses  were  called,  who  spoke  of  the  great 
utility  of  the  invention,  and  who  attributed  the  want  of 
introduction  of  the  invention  to  the  embarrassments  of 
the  patentee.  That  the  invention  had  never  had  a  fair 
chance  of  success,  owing  partly  to  the  engagements  the 
patentee  was  under,  to  complete  a  previous  invention  for 
making  pins  by  machinery.  It  was  shown  that  the  inven- 
tion had  been  used  with  success  by  several  bleachers. 

The  Attorney-  General  (Sir  John  Campbell  J  on  behalf 
of  the  Crown,  stated  that  he  knew  of  no  objection  to  the 
prayer  of  the  petition,  except  that  the  invention  did  not 
appear  to  have  been  brought  into  extensive  use,  which  it 
was  for  their  Lordships  to  consider  whether  that  circum- 
stance had  been  satisfactorily  accounted  for. 

The  Lord  President, — The  Committee,  looking  at  the 
merits  of  this  invention,  are  disposed  to  recommend  to 
Her  Majesty  to  allow  of  the  extension  of  the  patent  for 
the  term  of  seven  years,  considering  that  the  circumstance 
of  its  not  having  been  brought  more  extensively  into  use, 
is  explained  by  the  evidence. 

The  report  of  the  Committee  was  made  accordingly. 


IN  RE  KOLLMAN'S  PATENT. 

In  the  Privy  Council, — February,  1839. 

This  was  an  application  on  the  part  of  the  patentee  for  an 
extension  of  his  patent,  for  improvements  in  the  mecha- 
nism of  pianofortes. 

Mr,  Attomey-General  (Sir  John  Campbell)  appeared 
to  watch  the  case,  on  behalf  of  the  Crown. 

The  ordinary  evidence  was  given  as  to  the  advertisements 
and  notices.  The  letters  patent  and  specification  were 
put  in.  Evidence  was  called  to  show  the  great  merit  of 
the  invention,  and  that  the  patentee  had  made  no  profit. 

The  Attorney- General  crosU'eK'dmuicd  the  witnesses,  to 
ascertain  whether  the  specification  was  sufficiently  clear 
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and  certain,  and  stated  to  their  Lordships  that  as  the 
invention  appeared  to  be  a  meritorious  one,  and  that  as 
the  patentee,  from  circumstances  beyond  his  control,  had 
not  obtained  compensation  for  the  merit  of  his  invention, 
no  opposition  would  be  made  on  behalf  of  the  Crown. 

Lord  Lyndhursty  having  shortly  gone  over  the  par- 
ticulars of  the  case,  said,  We  think  this  is  a  case  for  an 
extension  of  the  patent  for  seven  years. 

Their  Lordships  reported  accordingly,  and  new  letters 
patent  were  granted. 


IN    RE    ROBERTS'S    PATENT. 

In  the  Privy  Council, — February,  1839. 

This  was  an  application  by  the  patentee,  Mr.  Richard 
Roberts,  of  Manchester,  for  an  extension  of  the  terms  of 
letters  patent,  granted  in  England,  Ireland,  and  Scotland, 
for  self-acting  mules. 

Sir  F.  Pollock  and  Mr.  Teed  appeared  on  behalf  of  the 
petitioner. 

No  opposition  was  made,   and   the  Attorney-General 
(Sir  John  Campbell)  appeared  on  behalf  of  the  Crown. 

The  patents  and  specifications  were  put  in,  and  also  the 
advertisements  and  notices. 

Mr.  Fothergill  and  others  were  called,  who  explained 
the   nature  and   great  utility  of   the  invention.     Before 
this    invention,    in    every    spinning   mill,   not  only   the 
masters,   but   also    the    workpeople,    were    wholly    de- 
pendant on   the   caprice   of  the  spinners;    if  they   did 
not   choose  to  work,   nothing   could   be    done.     It   re- 
quired great  skill  in  the  weaver  to  work  the  old  mules. 
The  witnesses   showed  that  great  benefit  had  been  de- 
rived  by   the   public,   by   setting    the    master   spinners 
free  from  the  caprice  and  uncertainty  of  the  workmen. 
Every  possible  opposition  had  been  made  by  the  working 
spinners.     It  was  shewn  that  the  patentee  had  sustained 
great  loss  of  money  and  time,  by  reason  of  a  fire.     It  was 
also  shewn  that  machinery,  working  about  600,000  spin- 
dles, had  been  disposed  of  by  the  patentee.  The  accountant 
showed  that  the  expenditure,  including  remuneration  to 
Mr.  Roberts  and   his   partners,  according   to  the   time 
which  they  respectively  devoted  to  the  invention;   the 
payment  of  pattern-makers'  wages  and  costs  of  materials. 
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from  the  commencement  of  Mr.  RoberU's  ezperimentis  to 
the  31st  December,  1838 ;  the  cost  of  letters  patent,  spe* 
cifications,  and  law  expenses,  with  interest  at  five  per 
cent  per  annum  on  the  capital  employed,  amounted  to 
29,044iL ;  and  on  the  other  side  the  receipts,  35,968^,  leav- 
ing a  profit  of  6,9447.,  against  which  was  a  loss  of  10,154/^ 
above  the  insurance  from  the  fire. 

Lord  Brougham. — The  actual  expenses  should  be  taken ; 
but  deducting  the  value  of  Mr.  Roberts's  time,  the 
expenses  of  taking  out  and  defending  the  patents.  If  the 
interest  is  taken  off  on  one  side,  it  must  be  taken  off  the 
other. 

Sir  F.  Pollock. — For  the  last  four  years  these  patents 
have  yielded  5,000/.  a-year ;  that  is  a  fair  test  of  what  the 
inventor  ought  to  have  received  during  the  whole  fourteen 
years.  During  the  first  seven  years  he  got  nothing,  and 
was  under  a  great  outlay. 

The  Lord  President. — It  is  the  opinion  of  their  Lord- 
ships that  these  patents  should  be  prolonged  for  the  term 
of  seven  years,  as  prayed,  partly  in  consequence  of  the 
ingenuity  of  the  invention,  and  partly  also  in  consequence 
of  the  peculiar  character  of  the  resistance  which  has  been 
opposed  to  it. 

The  report  of  the  Committee  was  made,  and  new  letters 
patent  granted  accordingly. 


IN  RE  DOWNTON'S  PATENT. 

In   the  Privy   Council, — June^  1839. 

This  was  an  application  by  the  widow  and. administratrix 
of  the  late  Jonathan  Downton,  for  an  extension  of  the 
period  for  which  the  letters  patent  were  granted  in  I82£s 
for  improvements  in  water  closets.  The  patent  and  speci- 
fications were  put  in,  and  evidence  given  to  show  that  the 
proper  advertisements  had  been  made. 

Mr.  W.  Carpmael,  C.  E.,  was  called  to  explain  the 
nature  and  utility  of  the  invention,  which  was  principally 
applicable  to  water  closets  used  on  board  ship ;  and  the 
same  consisted  in  applying  a  force  pump  in  such  manner, 
that,  in  supplying  water  to  the  pan  or  basin,  the  soil  was 
pumped  away  out  of  the  ship ;  and  such  was  the  arrange- 
ment, that  water  closets  according  to  the  patent  could  be 
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used  below  the  water  line  at  which  the  ship  floated.  This, 
amongst  other  advantages,  was  highly  important,  and  had 
of  late  years  been  the  cause  of  the  Patent  Ships'  Water 
Closets  coming  largely  into  use ;  but  there  had  been  much 
prejudice  to  overcome  before  the  new  water  closets  were 
appreciated.  It  was  proved  that  the  patentee  had  had 
great  difficulties  in  introducing  his  invention,  not  only  by 
reason  of  the  prejudices,  but  also  from  want  of  capital. 

The  application  was  opposed  on  behalf  of  parties  in  the 
trade ;  they  objecting  that  the  patentee  had  not  allowed  a 
fair  remuneration  to  the  trade,  or  otherwise  the  invention 
would  have  been  more  extensively  used. 

Lord  Lyndhurstn — Their  Lordships  are  of  opinion  that 
the  term  of  the  patent  should  be  extended  for  five  years ; 
and  will  report  accordingly. 

Mr.  Roebnchj  on  behalf  of  the  petitioner,  applied  for  the 
costs  the  petitioner  had  been  put  to  by  reason  of  the 
opposition. 

Their  Lordships  granted  the  application,  stating  that 
the  Attorney-General  appeared  on  the  part  of  the  Crown 
and  the  public. 


IN  RE  CUTLER'S  PATENT. 

In  the  Court  of  Chancery ^  before  the  Lord- Chancellor  ( Cottenham), 

—April,  1839. 

This  was  an  application^  by  petition^  to  seal  letters  patent, 
notwithstanding  there  had  been  a  caveat  entered  at  the 
great  seal.  The  invention  was  for  **  An  improved  method^ 
or  methods,  of  constructing  chains  for  suspension-bridges, 
cables,  mining  and  other  purposes ;  and  for  an  improved 
method,  or  methods,  of  making  the  bars,  or  links,  and 
bolts  thereof." 

His  Lordship  referred  the  petition  to  the  Attorney' 
General  (Sir  John  Campbell)  to  report  whether  the  patent 
ought  to  proceed.  At  the  hearing  which  took  place  before 
the  Attorney-Generalj  it  was  arranged  that  both  parties 
should  produce  models  to  explain  their  respective  inven- 
tions ;  and  as  the  patent,  if  granted,  would  bear  date  on 
the  day  on  which  it  was  lodged  at  the  Great  Seal  office, 
no  objection  was  made  to  the  opposing  parties  seeing 
the  petitioner's  invention.     At  the  hearing,  the  Attorney- 
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General  decided  Uiere  was  no  Mauhrity  in  die  two 
inrentionf,  and  that  the  patent  of  the  pethioBer  might 
proceed ;  and  he  was  about  to  report  to  the  Xian^CSbaM- 
ceUur  to  that  effect ;  bat  the  opposii^  I"^*^  ^^*^''  objected 
to  the  grant,  on  account  of  want  of  novelty  of  the  inrcn- 
tion,  2knd  the  opponent  undertook  to  show  to  the  Attomer- 
General  that  the  specification  of  a  very  old  patent  con- 
tained a  similar  invention;  and  drawings  of  the  said 
invention  were  produced,  which  indoced  the  Attorney- 
General  to  say  that  he  considered  the  petitioner's  inven- 
tion was  not  new,  but  that  it  had  been  anticipated  by  the 
previous  patent  of  Messrs.  Fussell  and  Douglas.  On  this 
the  petitioner  had  models  made,  and  authenticated,  of 
the  chains  of  Messrs.  Fussell  and  Douglas,  (which  he 
stated  were  useless,)  in  order  to  show  the  Attorney- 
General  the  differences  between  his  invention  and  that  of 
Messrs.  Fussell  and  Douglas;  and  an  application  was 
made  to  the  Attorney-General  to  see  these  modes,  before 
making  his  report;  but  the  request  was  refused*  Notice 
was  then  given  of  an  application  to  be  made  to  the  Court, 
to  direct  a  further  hearing  by  the  Attorney-General. 
But,  notwithstanding  this,  the  Attorney-General  made  his 
report,  stating,  ^*  that  having  examined  all  proper  parties, 
and  inspected  and  considered  all  necessary  papers  and 
documents  relating  to  the  matters  in  his  Lordship's  order 
mentioned,  be  was  of  opinion  that  the  patent  ought  not  to 
issue,  on  the  ground  that  the  alleged  inventions  are  not 
new  and  useful."  And  he  further  certified,  **'  that  this  was 
a  different  ground  from  that  upon  which  the  caveat  was 
lodged  against  the  said  letters  patent,  and  that  it  was  not 
until  the  second  meeting  that  the  party  objecting  to  the 
said  patent  was  prepared  to  substantiate  the  said  ground 
of  objection." 

Several  affidavits  were  filed  in  support  of  the  petition, 
showing  the  novelty  of  the  invention,  as  contrasted  with 
that  of  Messrs.  Fussell  and  Douglas. 

On  the  part  of  the  petitioner,  it  was  contended  that  the 
only  question  submitted  by  his  Lordship  to  the  Attorney- 
General  was,  whether  the  invention  of  the  petitioner  was 
like  that  of  the  opposing  party  ?  In  fact,  that  was  the 
only  question  at  issue  between  the  parties  when  the  matter 
was  sent,  according  to  the  custom  of  the  Court,  to  the 
Attorney-General,  and  therefore  that  officer  ought  not  to 
have  heard  the  opposing  party  as  to  the  matter  of  novelty 
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of  the  invention,  more  particularly  as  the  opposing  party 
somewhat  irregularly  had  been  permitted  to  see  the  peti- 
tioner's invention,  when  the  hearing  took  place  before 
the  Attorney-General.     The  facts  were  these^  and  as  they 
were  sworn  to  on  the  part  of  the  petitioner,  and  not  con- 
tradicted by  Mr.  Haines,  the  opponent,  it  was  agreed  by 
the  parties  on  going  before  the  Attorney-General,  that  if 
it  turned  out  that  Mr.  Cutler's  invention  was  not  the  in- 
vention of  Mr.  Haines,  that  the  patent  should  proceed.    It 
turned  out  not  to  be  the  same  invention,  the  two  inven- 
tions were  in  no  respect  similar;  the  consequence  was, 
that  the  Attorney-General  prepared  his  report  in  favour 
of  Mr.  Cutler ;  but  Mr.  Farey,  the  scientific  gentleman, 
who  had  acted  on  behalf  of  Mr.  Haines,  in  order  to  ex- 
plain that  gentleman's  invention  to  the  Attorney-General, 
stated,  on  seeing  the  invention  of  the  petitioner,  that  the 
invention  was   not  new.     Mr.  Farey  told  the  Attorney- 
General  that  he  knew  of  a  patent  granted  in   1799  to 
Messrs.  Fussell  and  Douglas,  which  contained  a  similar 
invention  to  that  of  Mr.  Cutler.     Mr.  Farey  subsequently 
produced  drawings   of  that   patent,  and   the  Attorney- 
General,  on  inspecting  them,  thought  the  invention  of 
Mr.  Cutler  was  new,  and  the  petitioner  thought  that  there 
was  an   end  of  the  case;    but  Mr.  Farey  wrote  to  the 
Attorney-General   afterwards,   to   the   effect   that  on   a 
further  examination  of  the  specification  of  Fussell  and 
Douglas'  patent,  and  having  been  able  to  give  a  closer 
consideration   to  the  subject  at  the  enrolment  office,  it 
appeared  to  him  that  Cutler's  invention  was  the  same  as 
that  of  Fussell  and  Douglas,  although  it  had  not  appeared 
to  the  Attorney-General  to  be  so  at  the  meeting.     The 
Attorney-General,  in  consequence  of  this  letter,  had  the 
parties  again  before  him;  but  Mr.  Cutler  having  con- 
sidered at  the  previous  meeting  that  the  opposition  was 
at  an  end,  had  gone  away.     The  solicitor,  however,  en- 
deavoured to  show  the  distinct  character  of  Mr.  Cutler's 
invention,  and  the  Attorney-General  made  his  report,  with- 
out Mr.  Cutler  having  an  opportunity  of  showing  by  models 
what  the  previous  invention  was ;  and  the  Attorney-General 
had  decided,  simply  on  one  inspection  of  the  drawing  of 
Fussell  and  Douglas,  that  Cutler's  invention  was  not  new 
and  useful  now.     It  would  be  found  from  the  affidavits  of 
Mr.  Carpmael  and  other  scientific  men,  that  there  were 
material  differences,  the  tendency  of  which  was  to  make 
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that  uaefiil  which,  according  to  Fimdl  and  Donglaa^  was 
mclcss,  the  diflerences  coostitoted  important  improre- 
mcDts.  The  affidavit  of  Mr.  Carpmael  most  clearly  made 
out  Mr.  Coder's  case,  nothing  coold  be  more  doir  than 
the  manner  in  which  the  distinct  character  of  that  inven- 
tion was  made  ont  In'  that  affidavit.  The  Learned  Counsel, 
by  the  aid  of  models^  pointed  oat  the  natnre  of  the  two 
inventions,  and  urged  that  the  Attorney-General,  not  hav- 
ing had  the  advantage  of  seeing  the  models,  amd  having 
simply  compared  the  drawings,  could  not  have  the  full 
knowledge  of  the  matter  which  his  Lordship  woold  now 
obtain. 

On  the  part  of  the  opposing  party,  it  was  contended 
that  the  Attorney- General  was  the  proper  officer  under 
the  Crown  to  decide  whether  a  patent  should  be  granted. 
That  officer  had  decided  that  the  patent  in  this  case  ought 
not  to  be  sealed.  The  Lord  Chancellor  in  no  case  had 
ever  directed  a  patent  to  be  sealed  where  the  Attorney- 
GeneraTs  report  was  adverse  to  the  grant. 

The  Lord  Chanetttor. — ^The  question  now  before  me  is, 
whether  it  appears  to  me  that  there  is  sufficient  reason 
for  not  obeying  the  directions  I  received  from  the  Crown 
for  affixing  the  great  seal  to  the  patent  ?  Do  not  let  it 
be  understood  I  exercise  original  jurisdiction  over  the 
matter. 

The  Learned  Counsel  stated  that  although  his  Lordship 
was  not  acting  on  the  report  of  the  Attorney-Greneral  as 
originally  made  to  the  Home  Office,  still,  in  consequence 
of  the  caveat,  his  Lordship  had  to  ascertiun  whether  the 
Crown  had  not  been  misled  by  the  petitioner  asking  for  a 
patent  for  that  which  was  old.  The  petitioner  had  been 
sent  back  to  the  Attorney-General  to  ascertain  this  fsct, 
and  the  opposing  party  satisfies  the  Attorney-General 
that  his  report  ought  not  to  have  been  made  in  favour  of 
Cutler,  and  so  the  Attorney-General  had  now  reported. 
The  petitioner  not  being  satisfied  with  the  Attorney- 
General^  comes  to  this  Court  and  asks  to  have  his  patent 
sealed  on  two  grounds : — First,  that  the  question  of  novelty 
had  not  been  referred  back  to  the  Attorney-General ;  and, 
secondly,  that  the  invention  was  different  from  that  of 
Fussell  and  Douglas.  The  whole  question  was  referred 
to  the  Attorney-General;  and  with  respect  to  the  novelty 
of  the  invention,  when  compared  with  that  of  Fussell  and 
Douglas,  it  would  be  for  his  Lordship  to  say  whether,  the 


OF    PATENT    CASES.  52/ 

affidavits  on  both  sides  beiug  considered,  that  there  could 
be  said  to  be  any  novelty  for  which  letters  patent  ought 
to  be  granted. 

The  Lord  Chancellor  gave  judgment  as  follows: — The 
first  proposition  on  this  case  was  on  the  supposition,  that 
those  who  now  appear  to  resist  the  patent  were  the  dis- 
coverers of  an  alleged  invention  similar  to  that  for  which  a 
patent  is  now  applied  for;  that,  upon  investigation,  turns  out 
to  be  not  well  founded,  and  is  not  now  persevered  in.    In 
the  course  of  discussing  that  matter  between  the  parties, 
an  objection  is  raised  of  a  general  nature,  not  growing  out 
of  the  patent  right,  but  a  general  objection  to  the  patent,  on 
two  grounds ;  first,  it  does  not  exhibit  any  invention  of  any- 
thing new ;  and,  secondly,  that  what  is  proposed  to  be 
done  would  not  be  useful  if  introduced  in  practice.    With 
regard  to  the  second,  it  is  not  very  easy  sitting  here  to 
form  any  very  conclusive  opinion  as  to  the  usefulness,- 
nor  is  it  very  necessary  to  inquire  into  that  (particularly 
considering  from  whom  the  objection  emanates),  because 
if  it  be  so  perfectly  Ui<eless  as  is  represented,  it  will  inter-* 
fere  with  no  man*s  rights,  and  it  will  be  a  mere  dead  lettery 
which  no  man  would  wish  to  imitate  if  they  had  the  right; 
but  as  far  as  I  can  come  to  any  conclusion  from  what  is 
represented  to  me,  I  consider  it  is  a  considerable  improve- 
ment.    I  may  be  mistaken  ;  but  certainly,  at  present  I  am 
not  satisfied  it  is  not  an  improvement.     With  regard  to 
the  novelty,  there  really  seems  to  me  to  be  very  little 
doubt  or  difficulty.     It  appears  hitherto  all  chains  have 
been  formed  on  either  one  of  two  principles — either  by 
one  branch  of  the  chain  being  linked  into  the  next,  and 
that  is  the  ordinary  most  simple  chain,  or  else  the  difiPerent 
branches   are    connected   together   by   holes    perforated 
through  each  and  connected  by  a  pin  or  screw;  these 
appear  to  have  been  the  two  modes  adopted  in  all  manu- 
factories of  chains.     The  present  party  who  applies  for  a 
patent  says : — I  adopt  bolts,  and  I  unite  the  two,  and  the 
joint  of  my  chain  consists  not  only  of  that  which  consti- 
tutes a  link,  and  therefore  would  be  operative  without  a 
pin,  but  it  is  also  constituted  of  a  pin,  and  instead,  there- 
fore, of  having  a  joint  of  one  character  or  the  other,  my 
chain  has  two  joints,  one  consisting  of  the  link,  the  ordi- 
nary link,  the  other  consisting  of  the  pin.     That  was  the 
view  the  Attorney-General  took  of  it  when  the  case  was 
first  brought  before  him  on  the  reference  back  by  me,  and 
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he  was  of  opinion  there  was  that  union  and  combination 
of  the  two  principles  which  entitled  the  party  to  a  patent 
for  the  alleged  course  he  intended  to  parsae.  It  appears 
afterwards  the  Attorney-General's  opinion  was  altered,  on 
the  ground  that  he  had  it  represented  to  him,  and  he  con- 
sidered the  case  as  it  was  represented,  that  Fussell  and 
Douglas's  patent  also  had  this  application  of  the  pin,  or 
at  least  an  application  so  similar  to  what  is  now  proposed, 
as  to  deprive  the  party  to  the  claim  of  novelty  in  the  in- 
vention. I  think  the  facts  could  not  have  been  brought 
under  the  Attorney-General's  consideration  as  they  have 
been  brought  under  my  consideration,  because  the  sole 
similarity  is  in  the  term  used.  It  is  one  of  those  many 
instances  in  which  a  conclusion  arises  from  an  inapt  use 
of  the  same  term.  This  thing  may  be  called  a  pin,  and 
may  be  correctly  called  a  pin,  and  the  other,  no  doubt,  may 
be  called  a  pin,  but  it  is  not  because  they  go  by  the  same 
name  they  are  to  be  considered  as  identical — ^they  are  not 
used  for  the  same  purpose  in  any  one  respect.  This  of 
Fussell  and  Douglas  is  a  variation  from  the  original  mode 
of  making  chains ;  namely,  of  one  branch  of  the  chain  being 
linked  within  and  turning  in  the  other.  This  section  of 
the  model  of  Mr.  Cutler's  chain,  which  I  have  bad  given 
to  me  to-day,  exhibits  this  in  a  very  clear  light.  Take 
away  one  of  the  links,  and  see  how  this  stands  when  the 
next  link  is  taken  away.  Here  is  a  solid  substance ;  that 
is,  solid  except  that  it  forms  two  parts,  consisting  entirely 
of  the  substance  of  one  of  the  links,  which  next  link  is 
connected  with  it,  and  a  joint  is  formed  by  being  inserted 
within  that  link  so  perforated,  and  that  is  a  link  in  the 
ordinary  sense  of  the  term,  varied  in  form,  but  still  it  is 
the  same ;  there  is  no  joint  constituted  with  any  pin,  but 
there  is  the  introduction  of  one  link  into  the  substance  of 
the  other,  and  so  they  are  connected,  and  that  constitutes 
a  joint.  It  is  true,  for  a  purpose  which  I  shall  presently 
explain,  according  to  my  view  of  the  case,  that  in  the 
more  solid  branch  of  the  chain  there  is  that  which  is  called 
a  pin  going  into  the  solid  part,  and  projecting  to  a  certain 
extent  beyond  the  surface  of  it.  To  suppose  that  was 
inserted  for  the  purpose  of  strengthening  this  part  might 
he  a  rational  conclusion,  if  it  were  not  from  the  form  and 
shape  of  the  link  which  is  to  be  connected  with  it  Which 
of  the  two  is  the  strongest?  And  it  would  be  the  greatest 
absurdity  in  the  world  to  strengthen  that  which  is  strong, 
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and  to  leave  unaided  that  which  is  entirely  weak^  as  of 
course  the  chain  would  give  way  in  the  weakest  part^  if 
any  part  of  the  chain  gave  way.  There  cannot  possibly 
be  a  doubt,  if  a  weight  were  suspended  on  the  chain  be- 
yond the  power  which  it  has  the  strength  to  bear,  it  would 
not  be  the  solid  substance  which  would  give  way,  it 
would  be  that  part  which  is  perforated,  and  which  is  left 
comparatively  weak ;  it  cannot,  therefore,  possibly  be  for 
the  purpose  of  adding  strength,  if  it  would  add  any 
strength  :  but  the  specification  explains  what  it  is.  The 
specification  says,  that  connexion — that  pin,  as  it  is  called 
— shows  the  different  parts  coming  together  by  means  of 
wire-pins  cast  in  the  iron ;  this  substantial  link  consists 
of  three  parts,  which  are  so  connected,  that  when  they 
have  one  in  use  they  may  maintain  relative  positions. 
Therefore  it  is  the  centre  part,  as  connected  by  the  pin  at 
the  two  extremities,  which  enter  into  part  of  the  exterior 
piece  to  keep  it  in  its  proper  position,  which  exactly  cor- 
responds with  the  description  here — pieces  coming  toge- 
ther by  means  of  wire-pins  ca^t  in  the  iron.  This  model 
does  not  represent  this  piece  as  perforating  that  central 
part,  and  therefore  is  not  calculated  to  add  to  its  strength, 
but  is  well  calculated  to  maintain  it  in  its  position,  be- 
cause it  does  enter  to  a  certain  depth.  That  corresponds 
also  with  the  specification  in  Fussell  and  Douglas's 
patent,  where  it  describes  it  that  R,  represents  the  different 
parts  all  completely  put  together,  which  are  kept  in  that 
position  by  means  of  a  screw  placed  in  the  centre,  not  by 
means  of  a  pin  at  the  two  extremities,  but  by  means  of  a 
screw  placed  in  the  centre,  accurately  describing  the 
model  put  in  by  Mr.  Cutler,  but  not  at  all  accurately 
describing  the  model  of  the  other  party,  because  that  does 
represent  these  pins  as  coming  through  the  centre,  which 
is  contrary  to  the  plate  in  this  book  copied  from  the  spe- 
cification, and  also  contrary  to  the  plate  I  asked  to  see  in 
order  that  I  might  ascertain  whether  there  was  any  mis- 
take, the  plate  being  small  in  the  book,  and  therefore  not 
easy  to  ascertain  what  is  represented.  I  have  no  difficulty 
whatever  in  considering  this  as  the  accurate  representa- 
tion of  the  plate,  as  it  is  to  be  found  in  the  specification 
in  Fussell  and  Douglas's  patent.  Supposing  it  had  gone 
through — not  going  through  tends  more  distinctly  to 
prove  it  is  not  intended  for  that  purpose — but  supposing 
it  had  gone  through,  it  would  only  tend  to  strengthen  the 
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crank,  and  could  not  possibly  be  applicable  to  the  puqMse 
of  forming  the  means  of  connecting  the  two  links.  It 
would  have  had  nothing  to  do  with  that,  because  here  the 
whole  substance  in  which  the  other  link  is  to  turn  is  con- 
stituted of  the  substantial  part  of  the  adjoining  link.  The 
pin  does  not  come  in  contact  with  the  other  link  at  all; 
the  two  links  are  not  connected  together  by  it,  and  the 
utmost  use  it  would  be  of,  would  be  to  strengthen  the 

Farts  through  which  it  passes.  On  the  other  hand,  when 
look  at  the  proposed  chain,  I  find  it  does  in  all  respects 
adopt  the  two  principles  of  the  chain.  It  entirely  adopts 
the  principles  of  the  two  parts  of  the  chain  being  linked 
together  by  their  own  substance,  the  best  proof  of  which 
is,  that  there  is  no  pin  in  this,  and  as  long  as  these  two 
exterior  parts  are  kept  together  and  pressed  on  the  third 
part,  there  is  perfect  security,  and  nothing  can  give  way, 
because  there  is  that  pummel  and  socket,  the  two  exterior 
ones  projecting  far  enough  into  the  interior  one  to  consti- 
tute a  joint  of  itself,  and  it  furnishes  a  complete  chain  as 
far  as  the  next  two  exterior  parts  rest  in  the  middle  part. 
No  doubt  it  would  not  be  so  strong,  because  there  would 
be  a  perforation  going  through  the  whole,  which  would, 
of  course,  diminish  from  the  strength  of  the  otherwise 
solid  substance  that  is  supplied  by  a  pin — a  pin  which 
will  act  and  constitute  a  proper  joint,  and  constitute  a 
proper  connexion  if  the  two  links  of  the  pummel  and 
socket  were  entirely  out  of  the  way — not,  of  course,  of  the 
same  strength,  but  operating  as  a  joint,  and  as  a  means  of 
connecting  the  two  parts  together;  this  chain,  therefore, 
has  both  principles  in  actual  operation  at  every  moment. 
It  is  either  a  chain  depending  on  the  pin  or  screw  through, 
or  it  is  a  chain  depending  on  the  two  parts  of  the  chain 
being  linked  together,  and  so  constituting  a  chain  on  the 
original  principle  on  which  chains  were  made,  and  that 
appears  to  me  to  be  a  combination  of  these  two  parts 
which,  according  to  the  opinion  of  the  Attorney-General, 
formed,  when  he  understood  the  matter  as  it  really  does 
exist,  a  combination  of  principles  which  was  properly 
calculated  to  support  a  patent.  The  Attorney-General 
was  impressed  with  the  idea,  that  the  pin  used  in  Fussell 
and  Douglases  patent  was  on  the  same  principle  as  that 
proposed  to  be  used  in  the  patent  under  consideration. 
On  examination,  it  turns  out,  though  it  is  called  a  pin,  to 
be  a  piece  of  metal  applied  to  a  totally  different  purpose. 
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not  performing  the  same  duties  or  applicable  to  the  same 
object  If  I  find  any  part  of  that  which  is  claimed  suffi- 
cient to  entitle  the  party  to  a  patent,  my  opinion  is,  he  is 
entitled  to  his  patent  for  that  application  of  the  two  prin- 
ciples constituting  the  joints  of  the  chain  as  they  are 
constituted.  It  is  for  him  to  consider  to  what  extent  he 
can  make  the  claim,  and  in  the  present  state  of  the  matter, 
I  have  no  reason  to  consider  how  far  he  may  establish  his 
patent  beyond  that  which  is  directly  under  my  considera- 
tion. The  patent  only  gives  him  a  right  to  that  which 
he  may  choose  to  specify  in  the  specification.  I  am  of 
opinion  this  patent  is  good^  and  it  is  for  him,  of  course,  to 
consider  whether  he  will  carry  it  any  further. 

Mr.  fFigram, — I  trust  your  Lordship  will  think  we  ought 
to  have  the  costs  of  the  proceedings  before  the  Attorney- 
General  ;  it  was  entirely  a  misrepresentation. 

I'he  Lord  Chancellor. — What  jurisdiction  have  I  to 
order  costs  ? 

Mr.  fFigram. — It  was  on  our  petition  your  Lordship 
referred  it  to  the  Attorney-General. 

The  Lord  Chancellor. — What  is  the  course  about  costs 
in  an  application  of  this  sort,  Mr.  Wigram  ?  If  you  think 
you  can  show  there  is  jurisdiction  about  costs,  I  will  give 
them.  My  difficulty  is,  whether  I  have  jurisdiction;  I 
certainly  should  give  the  costs  in  the  case,  if  I  found  it 
was  within  the  province  of  the  Court  to  do  so. 

Mr.  Wigram. — Your  Lordship  reserved  the  costs  under 
the  order  which  you  made,  and  for  that  reason  I  should  think 
your  Lordship  would  have  the  power  of  giving  the  costs ; 
perhaps  your  Lordship  will  allow  us  to  mention  it  again. 

Upon  a  subsequent  hearing  costs  were  allowed,  and 
the  letters  patent  were  sealed  as  of  the  12th  of  March. 


PROTHEROE  v.  MAY. 

In  the  Court  of  Chancery y  before  the  Vice- Chancellor  (Sir  L,  ShadweUj. 

November  ISM,  1839. 

In  this  case  a  bill  was  filed  by  the  plaintiff,  for  the  spe- 
cific performance  of  an  agreement  to  grant  an  exclusive 
license  under  a  patent ;  and  a  question  was  raised  as  to 
the  validity  of  the  patent,  in  consequence  of  certain  ex- 
clusive licenses  which  had  been  granted  by  the  assignee's 
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of  the  patent;  and  in  order  to  settle  this  question  of  law^ 
His  Honour  directed  a  case  to  be  made^  for  the  opinion 
of  the  Judges  of  Her  Majestjr's  Court  of  Exchequer,  as 
follows : — 

That,  on  the  24th  of  August,  1838,  letters  patent 
were  duly  granted,  under  the  Great  Seal  of  Great 
Britain,  by  Her  Majesty,  to  Arthur  Dunn,  thereby 
enabling  him  to  use  and  mana&cture  a  certain  new  and 
useful  invention  which  he  had  discovered,  of  *<  Certain 
improvements  in  the  manufacture  of  soap,  and  which 
letters  patent,  as  usual,  contained  the  following  clause : — 
^'Provided  likewise^  nevertheless^  and  these  omr  letters 
patent  are  upon  the  express  condition^  that  if  at  any  time 
hereafter  these  our  letters  patent^  or  the  liberties  and  privi- 
leges hereby  by  us  granted^  shall  become  vested  in  or  in 
trust  for  more  than  the  number  of  twelve  persons^  or  their 
representatives^  at  any  one  time  as  partners^  dividing  or 
entitled  to  divide  the  benefit  or  profits  obtained^  by  reason 
of  these  our  letters  patent  (reckoning  executors  or  adminis^ 
tratorSy  as  and  for  the  single  person  whom  they  represent^ 
as  to  such  interest  as  they  are  or  shall  be  entitled  to,  in 
right  of  such  their  testator  or  intestate)^  that  then  these 
our  letters  patent^  and  all  liberties  and  advantages  whatso- 
ever hereby  granted^  shall  utterly  cease,  determine,  and 
become  void,  anything  hereinbefore  containedto  the  contrary 
thereof  in  any  xcise  notwithstanding.^*  "  Provided  that 
nothing  herein  contained  shall  prevent  the  granting  of 
licenses  in  such  manner^  and  for  such  consideration  as  they 
may  by  law  be  granted.^' 

A  proper  and  sufficient  specification  of  the  said  patent 
invention  was  duly  enrolled  in  the  High  Court  of  Chan- 
cery, within  the  time  limited  by  the  said  letters  patent 
for  that  purpose. 

Before  the  month  of  July,  1839,  and  at  the  time  of  grant- 
ing the  license  next  after-mentioned,  the  said  letters  patent, 
and  the  liberties  and  privileges  thereby  granted,  became 
and  were  vested  in  twelve  several  persons  as  partners, 
dividing,  or  entitled  in  their  own  rights  respectively,  and 
not  by  representation,  to  divide  the  benefit  or  profits 
obtained  by  reason  of  the  said  letters  patent. 

On  the  first  day  of  July,  1839,  the  said  twelve  patentees, 
or  persons  in  whom  the  said  letters  patent  were  so  vested 
as  aforesaid,  signed  and  executed  an  instrument  in  writing, 
whereby,  after  reciting  that  they  had  agreed  with  Samuel 
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Guppy  and  Philip  Protheroey  to  grant  unto  them  an  ex- 
chisive  license^  for  the  use  and  exercise  of  the  said  inven- 
tion within  the  city  of  Bristol,  and  at  such  other  place  or 
places  within  thirty-five  miles  therefrom,  as  described  on 
the  map  with  a  compass,  having  Bristol  for  its  centre,  as 
they  should  think  proper,  and  in  consideration  thereof,  the 
said  Samuel  Guppy  and  Philip  Protheroe,  have  agreed  to 
be  bound  by  such  terms,  restrictions,  stipulations,  and 
agreements,  as  hereinafter  mentioned  and  expressed;  it 
was  by  the  said  license  witnessed,  that  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  covenants, 
provisoes,  and  agreements  thereinafter  contained,  they  the 
said  twelve  patentees  or  persons  in  whom  the  said  letters 
patent,  and  the  liberties  and  privileges  thereof,  were  so 
vested  as  aforesaid,  did  give  and  grant  unto  the  said 
Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor  of 
them,  during  the  remainder  of  the  term  of  fourteen  years 
mentioned  in  the  said  letters  patent,  and  for  which  the 
said  letters  patent  were  granted,  the  full  and  free  liberty, 
sole  and  exclusive  license  and  authority  to  and  for  them, 
the  said  Samuel  Guppy  and  Philip  Protheroe,  and  the 
survivor  of  them,  for  their  and  his  own  use  and  beneBt, 
subject  to  the  provisoes  and  stipulations  thereinafter  con- 
tained, to  use  the  said  discovery  or  invention  within  the 
city  of  Bristol,  and  at  such  other  place  or  places  within 
thirty-five  miles  from  the  said  city  as  aforesaid,  as  they 
the  said  Samuel  Guppy  and  Philip  Protheroe,  or  the 
survivor  of  them,  should  think  proper ;  and  in  considera- 
tion of  the  license  and  authority  thereinbefore  given  and 
granted,  they,  the  said  Samuel  Guppy  and  Philip  Protheroe, 
did  for  themselves  jointly,  and  each  of  them  did  for  himself 
separately,  covenant  with  the  said  twelve  pat;entees,  or 
persons  in  whom  the  said  letters  patent  were  veliited,  their 
executors,  administrators,  and  assigns,  that  they  the  said 
Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor  of 
them,  should  and  would,  during  the  term  for  which  the 
said  letters  patent  had  been  granted,  continue  to  manu- 
facture, by  means  of  the  said  patent  process,  and  according 
to  the  said  specification,  weekly,  and  every  week,  —  tons 
of  soap,  at  the  least,  and  such  further  quantity,  not  ex« 
ceeding  —  tons  per  week,  as  they  the  said  Samuel  Guppy 
and  Philip  Protheroe,  or  the  survivor  of  them,  should  think 
fit;  and  that  they  the  said  Samuel  Guppy  and  Philip 
Protheroe,  and  the  survivor  of  them,  should  not  in  any 
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one  week  exceed  the  said  quantity  of  tons,  without  the 
consent  in  writing  of  the  said  twelve  patentees,  or  persons^ 
in  whom  the  said  letters  patent  were  vested,  their  execu- 
tors, administrators,  or  assigns.  And  also,  that  they  the  said 
Samuel  Guppy  and  Philip  Protheroe,  or  the  survivor  of 
them,  his  executors  and  administrators,  should  and  would 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  twelve 
patentees,  or  persons  in  whom  the  said  letters  patent  were 
vested,  the  sum  of  £ —  of  lawful  English  money,  for  every 
ton  of  soap,  which  they  the  said  Samuel  Guppy  and  Philip 
Protheroe,  or  the  survivor  of  them,  should  from  time  to  time 
manufacture  by  means  of  the  said  patent  process  during 
the  term  for  which  the  said  license  was  thereby  granted, 
and  should  and  would  make  such  payments  on  the  first 
day  of  every  month ;  the  first  of  such  payments  to  be 
made  on  the  first  day  of  August  then  next,  and  should 
and  would  for  the  first  year  of  the  said  term,  pay  unto 
the  said  twelve  patentees  or  persons,  in  whom  the  said 
letters  patent  were  vested,  their  executors,  administrators, 
or  assigns,  the  sum  of  £ —  per  week,  whether  or  not  so 
much  as  —  tons  of  soap  weekly  should  have  been  manu- 
factured by  the  said  Samuel  Guppy  and  Philip  Protheroe, 
or  the  survivor  of  them,  under  and  by  virtue  of  the  said 
license  thereby  granted.  And  further,  that  they,  the  said 
Samuel  Guppy  and  Philip  Protheroe,  or  the  survivor  of 
them,  should  and  would  at  or  before  the  respective  times 
appointed  for  such  payments  as  aforesaid,  deliver,  or  cause 
to  be  delivered,  unto  the  said  twelve  patentees,  or  persons 
in  whom  the  said  letters  patent  were  vested,  their  execu- 
tors, administrators,  or  assigns,  or  unto  some  person  or 
persons  duly  authorized  by  them,  in  writing,  under  their 
hands,  to  receive  the  same  on  their  behalf,  a  just  and  true 
account,  in  writing,  of  all  the  soap  which  should  have 
been  manufactured  by  them,  the  said  Samuel  Guppy  and 
Philip  Protheroe,  or  the  survivor  of  them,  for  the  month 
next  preceding  the  rendering  of  every  such  account, 
together  with  true  copies  of  all  returns  made  and  rendered 
to  the  Excise  for  the  like  period,  and  should  and  would 
verify  any  and  every  such  account  and  copy  respectively, 
by  affidavit  or  suitable  declaration,  if  required.  And  fur- 
ther, that  in  case  they  the  said  Samuel  Guppy  and  Philip 
Protheroe,  or  the  survivor  of  them,  should  at  any  time  or 
times  refuse  or  neglect  to  deliver  or  cause  to  be  delivered 
such  a  just  and  true  account  as  hereinbefore  mentioned. 
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at  the  times  and  in  the  manner  hereinbefore  appointed 
for  that  purpose,  or  should  wilfully  or  knowingly  mis- 
state or  omit  any  such  account,  then,  and  in  every  such 
case,  and  so  often  as  the  same  should  happen  (subject  to 
all  other  rights  and  remedies  for  breach  of  the  said  cove- 
nant or  otherwise),  the  said  Samuel  Guppy  and  Philip 
Protheroe,  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators, should  and  would,  on  demand,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  twelve  patentees  or 
persons  in  whom  the  said  letters  patent  were  vested,  their 
executors,  administrators,  or  assigns,  in  addition  to  the 
moneys  which  would  otherwise  become  payable  to  them, 
under  and  by  virtue  of  these  presents,  the  sum  of  £ — 
as  and  for  liquidated  damages.     Provided  always,  and  it 
was  hereby  declared  and  agreed  by  and  between  the  said 
parties  thereto,   that  it  should  be  lawful   for   the   said 
Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor  of 
them,  at  any  time  after  the  expiration  of  one  year  from 
the  date  thereof,  to  relinquish  and  give  up  the  license 
thereby  granted,  on  giving  to  the  said  twelve  patentees  as 
aforesaid,  their  executors,  administrators,  or  assigns,  three 
calendar  months'  previous  notice  in  writing  thereof,  and 
tliat  upon  and  after  the  expiration  of  such  notice,  the 
said  license  should  cease,  determine,  and  be  utterly  void, 
to  all  intents  and  purposes  whatsoever,  but  without  pre- 
judice, and  except  as  aforesaid.     And  the  said  Samuel 
Guppy  and  Philip  Protheroe,  for  themselves  jointly,  and 
each  of  them  separately,  did  further  covenant  with  the 
said  twelve  patentees,  or  persons  in  whom  the  said  letters 
patent  were  vested,  their  executors,  administrators,  and 
assigns,   that  they  the  said  Samuel  Guppy  and  Philip 
Protheroe,  or  the  survivor  of  them,  should  not  at  any 
time  or   times  thereafter,    wilfully  or  knowingly  do,   or 
cause,  or  permit,  or  suffer  to  be  done,  or  wilfully  or  know- 
ingly concur  in  or  do  any  act,  deed,  matter,  or  thing  what- 
soever, contrary  to  the  restrictions  and  provisions  con- 
tained in  the  said  letters  patent,  or  in  the  said  license,  or 
whereby,  or  by  reason  whereof^  the  validity  or  continuance 
of  the  said  letters  patent,  or  the  rights  and  privileges 
thereby  granted,  or  any  of  them,  could  or  might  in  any 
respect  be  endangered  or  called  in  question,  but  should 
and  would  by  every  lawful  means  in  their  power,  assist 
the  said  twelve  patentees  or  persons  in  whom  the  said 
letters  patent  were  vested,  their  executors,  administrators. 
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tioD  tLereicbefore  coctaiaed*  so  &r  as  the  same  sboaM  be 
omitted,  modified,  or  altered  in  anj  such  fmnre  license  to 
be  grai^ted  as  aforesaid,  should  be  relinqiiisbed  and  become 
nnll  and  Toxd  as  against  them  the  said  Samuel  Gappr  and 
Philip  Protheroe,  and  they  shoold  from  and  after  the 
granting  of  any  such  license  as  aforesaid,  be  boond  to  par, 
under  and  by  rirtae  of  the  present  license^  such  sum  only 
per  ton  of  soap,  to  be  thereafter  manufactured  by  them, 
as  any  future  licensee  should  be  bound  to  pay  by  yirtue  of 
any  such  license  to  be  granted  as  aforesaid,  it  being  the 
intention  of  the  parties  thereto,  that  the  said  Samuel 
Guppy  and  Philip  Protheroe,  should  be  in  all  respects  on 
as  favourable  a  footing  as  all  other  licensees ;  and  the  said 
twelve  patentees  or  persons  in  whom  the  said  letters 
patent  were  so  vcbted  as  aforesaid,  severally  and  respec- 
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lively,  and  for  their  several  and  respective  executors, 
administrators,  and  assigns,  did  covenant  to,  and  with  the 
said  Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such 
survivor,  that  they  the  said  twelve  patentees  aforesaid, 
their  executors,  administrators,  or  assigns,  should  not,  nor 
would  nor  should,  nor  would  any  or  'either  of  them  at  any 
times  or  time,  during  the  remainder  of  the  said  term  of 
fourteen  years,  for  which  the  said  letters  patent  were 
granted  as  aforesaid,  if  the  license  thereby  granted 
should  so  long  continue,  make  or  grant  any  licenses  or 
license  whatever,  to  any  persons  or  person  to  use  or  ex- 
ercise the  said  patent  invention,  in  the  said  city  of  Bristol, 
or  within  thirty-five  miles  thereof,  without  the  consent  of 
the  said  Samuel  Guppy  and  Philip  Protheroe,  or  the  sur- 
vivor of  them,  first  had  and  obtained.  And,  further,  that 
the  said  twelve  patentees  respectively,  their  respective 
executors,  administrators,  and  assigns,  should  not,  nor 
would  nor  should,  nor  would  any  or  either  of  them  at  any 
times  or  time  during  the  remainder  of  the  said  term  of 
fourteen  years  for  which  the  said  letters  patent  were  so 
granted  as  aforesaid,  if  the  license  thereby  granted  should 
so  long  continue,  themselves  or  himself,  use  or  exercise 
the  said  patent  or  invention,  or  manufacture  in  the  said  city 
of  Bristol,  or  within  thirty-five  miles  thereof.  Provided 
always,  and  it  was  thereby  declared  and  agreed  by  and 
between  the  said  parties,  that  if  the  said  Samuel  Guppy 
and  Philip  Protheroe,  or  the  survivor  of  them,  should 
omit,  refuse,  or  neglect  to  commence  and  continue  the 
manufacture  of  soap  at  the  time,  and  according  to  the 
stipulations  and  agreements  thereinbefore  contained,  or 
should  make  default  or  breach  in  the  performance  of  any 
of  the  other  clauses,  covenants,  and  agreements  therein 
contained,  that  then,  and  in  any  such  case,  it  should  be 
lawful  for  the  said  twelve  patentees,  or  persons  in  whom 
the  said  letters  patent  were  vested,  their  executors,  admini- 
strators, or  assigns,  to  give  unto  the  said  Samuel  Guppy 
and  Philip  Protheroe,  three  months'  notice  in  writing 
under  their  respective  hands  to  revoke  and  make  void  the 
license,  power,  and  authority,  thereinbefore  given  and 
granted;  and  that  henceforth  every  covenant,  clause, 
matter,  and  thing  therein  contained,  should  cease,  deter- 
mine, and  be  void^  save  and  except,  ami  without  prejudice 
to  the  right  of  them,  the  said  twelve  patentees  or  persons 
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in  whom  the  said  letters  patent  were  vested,  their  execu- 
tors^  administrators,  or  assigns,  to  recover  all  and  every 
sum  and  sums  of  money  which  should  be  then  due  and 
payable  to  them,  under  and  by  virtue  of  the  present  license. 

Under  the  said  license  the  said  Philip  Protheroe  and 
Samuel  Guppy  have  used  and  exercised  the  said  patent 
invention  within  the  •said  city  of  Bristol^  and  such  other 
places  within  thirty-five  miles  thereof,  as  they  have 
thought  fit,  and  they  have  since  assigned  the  said  license 
and  the  benefit  thereof,  to  or  in  trust  for  a  company  or 
co-partnership  consisting  of  more  than  twelve  persons 
who  are  now  using  and  exercising  the  same,  and  have  duly 
paid  the  rents  made  payable  by  virtue  of  the  said  license. 

On  the  2d  day  of  July,  1839,  the  said  twelve  patentees 
or  persons  in  whom  the  said  letters  patent,  and  the  liber- 
ties  and  privileges  thereof,  were  so  vested  as  aforesaid, 
gave  and  granted  twelve  other  similar  exclusive  licenses 
to  use  and  exercise  the  said  patent  right  and  invention  in 
twelve  several  districts  other  than  the  said  city  of  Bristol, 
and  places  within  thirty-five  miles  thereof,  of  which  said 
twelve  licenses,  eleven  were  granted,  severally  to  eleven 
individuals  (that  is  to  say,  each  tq  one  distinct  person), 
and  the  twelfth  was  granted  to  a  certain  partnership 
consisting  of  thirteen  persons. 

The  districts  covered  by  the  licenses  are  parts  of  Eng- 
land only.     They  do  not  comprise  the  whole  of  England. 

The  following  quesiiotis  were  there/ore  submitted  to  the 
Court  of  Exchequer : — 

1.  Has  the  grant  of  the  said  first-mentioned  exclusive 
license  to  the  said  Philip  Protheroe  and  Samuel  Guppy, 
invalidated  the  letters  patent  of  itself,  without  reference 
to  the  subsequent  facts  ? 

2.  Has  the  assignment  to,  and  vesting  of,  the  said  first* 
mentioned  license  in  the  said  partnership  of  more  than 
twelve  persons,  invalidated  the  letters  patent  of  itself,  and 
without  reference  to  the  other  facts  stated  ? 

d.  Has  the  grant  of  the  said  twelve  last-mentioned  ex- 
clusive licenses,  or  of  any,  and  which  of  them,  invalidated 
the  said  letters  patent  ? 

4.  If  the  third  question  should  be  answered  in  the 
affirmative,  would  the  result  be  the  same  if  the  last  of  the 
twelve  licenses  had  been  granted  to  a  less  number  than 
twelve  persons  ? 

5.  If  the  grantees  of  all  the  licenses  were  to  coalesce. 
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and  become  jointly  interested  in  such  licenses,  would  the 
letters  patent  be  thereby  invalidated,  if  not  otherwise  in- 
validated ? 

6.  Would  the  letters  patent,  if  not  otherwise  invali- 
dated, have  been  so,  if  the  districts,  covered  by  the  li- 
censes, had  included  the  whole  of  England,  Wales^  and 
Berwick-upon-Tweed  ? 

7.  Would  they  have  been  so,  if  such  districts  had  in- 
cluded the  whole  of  England,  Wales,  Berwick-upon- 
Tweed,  and  the  Colonies  ? 

Mr.  JUoupell  opened  the  case,  and  shortly  stated  the 
questions. 

The  Lord  Chief  Baron. — On  which  side  are  you  ? 

Mr.  RoupelL — For  the  licensee. 

The  Lord  Chief  Baron. — We  will  hear  the  other  side. 

Mr.  Botch. — The  principal  question  is,  if  all  licensees 
unite,  the  districts  covered  by  licenses  being  all  England, 
they  have  an  interest  equal  to  patentees  ? 

Barofi  Parke, — A  license  is  no  interest  in  the  patent. 
The  answer  to  the  first  question  proposed  is  clear ;  then 
why  should  they  not  unite  ? 

Mr.  Rotch.-r-k  patent  is  a  monopoly.  First  question 
is  clear  for  license,  I  admit;  but  the  Vice- Chancellor 
thought  the  circumstance  of  a  combination  amongst  all 
the  licensees  might  affect  the  patent.  If  your  Lordships 
are  so  clear  upon  the  point,  I  do  not  desire  to  occupy  time 
in  argument.  I  am  well  satisfied  that  such  is  the  Court's 
decision.  The  question  is  one  of  great  public  importance. 

Baron  Parke. — A  licensee  has  a  distinct  interest.  How 
can  a  combination  affect  the  patent  right  7  The  answer  to 
all  the  questions  must  clearly  be  in  the  negative. 

The  Lord  Chief  Baron. — The  questions  will  be  answered 
in  the  negative. 

And  their  Lordships  subsequently  gave  their  answers 
as  follows : — 

'^  We  have  heard  this  case  argued  by  Counsel,  and  con- 
sidered the  same,  and  are  of  opinion — 

*^  1 .  That  the  grant  of  the  first-mentioned  exclusive 
license  to  the  said  Philip  Protheroe  and  Samuel  Guppy 
did  not  invalidate  the  letters  patent. 

^'  2.  That  the  assignment  to,  and  vesting  of,  the  said 
first-mentioned  license  in  the  said  partnership  of  more 
than  twelve  persons,  did  not  invalidate  the  letters  patent 

^*  3.  That  the  grant  of  the  said  twelve  last-mentioned 
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exelusire  licenses,  nor  mnj  of  them,  did  not  invalidate  the 
said  letters  patent 

<"  4.  That  if  all  the  grantees  of  all  the  licenses  were  to 
coalesce,  and  become  jointly  interested  in  soch  licenses, 
the  letters  patent  would  not  be  thereby  inralidated. 

^  5.  That  the  letters  patent  would  not  be  ioTalidated, 
if  the  districts,  covered  by  the  licenses,  had  included 
the  whole  of  England  and  Wales,  and  Berwick-upon- 
Tweed. 

^  6.  That  they  would  not  hare  been  so,  if  such  districts 
bad  included  the  whole  of  England,  Wales,  Berwick-upon- 
Tweed,  and  the  Colonies. 

'*  Dated  this  20th  day  of  November,  1839. 

(Signed)  ^  Abinger. 

«  J.  Parke. 
"J.  Gurnet. 

«  R.  M.  RoLFE.*' 

And  subsequently  the  Vice-Chancellor  gave  judgment 
as  follows : — 

The  plaintiffs  are  entitled  under  the  deed  or  inden- 
ture, dated  July  1,  1839,  in  the  pleadings  mentioned, 
and  the  covenant  in  such  indenture  contained  to  have 
granted  to  him  an  exclusive  license  for  the  use  and  exer- 
cise of  the  invention  of  certain  improvements  in  the  manu- 
facture of  soap,  in  the  pleadings  mentioned,  within  the 
city  of  Bristol,  and  at  such  other  place  or  places  within 
thirty-five  miles  therefrom,  as  described  in  the  map,  with 
a  compass,  having  Bristol  for  its  centre,  as  the  pLEiintiffs 
may  think  proper,  for  the  term,  and  upon  and  under  the 
terms,  stipulations,  covenants,  and  agreements,  contained 
and  expressed  in  the  same  indenture :  And  decree,  that  the 
defendants  do  grant  and  execute  to  the  plaintiffs  such  li- 
cense accordingly,  and  that  the  plaintiffs  do  execute  a 
duplicate  or  counterpart  thereof,  and  refer  it  to  the  Master 
in  rotation  to  settle  and  approve  of  such  license,  in  case 
the  parties  differ  about  the  same. — Liberty  to  apply. 


GILLETT  AND  ANOTHER  v.  WILBY. 

lu  the  Court  of  Common  Pleas,  Guildhall,   Before  Mr,  Justice  CoUman 
and  a  Special  Jury, — December  13,  1839. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  for  infringing  a  patent  granted  on  the  21st  day 
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of  December^  1836,  for  Improvements  in  that  description 
of  vehicles  called  Cabs.*   The  declaration  was  in  the  usual 

•  The  specification  was  as  follows : — 

"  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  we,  the  said  William  Stedman 
Gillett  and  John  Chapman,  do  hereby  declare  the  nature  of  our  inven- 
tion, and  the  manner  in  which  the  same  is  to  be  performed,  are  fully 
described  and  ascertained  in  and  by  the  following  statement  thereof, 
reference  being  had  to  the  drawings  hereunto  annexed,  and  to  the  figures 
and  letters  marked  thereon  (that  is  to  say) : — 

"  Our  invention  relates.  First,  to  the  application  of  a  driving  seat  or 
box  (or  such  like  convenient  support  for  the  driver)  to  the  back  of  such 
description  of  two-wheeled  one-horse  vehicles  as  are  so  constructed  that 
the  passengers  enter  in  front,  and  suitable  for  cabs. 

"  Secondly,  in  a  mode  of  applying  and  working  of  a  window  or  blind 
to  cabs. 

"  Thirdly,  in  the  mode  of  applying  a  safety  frame  to  cabs. 
"  Fourthly,  a  mode  of  applymg  the  springs  of  two-wheeled  one-horse 
vehicles  used  as  cabs. 

**  Fifthly,  in  a  mode  of  applying  a  suitable  instrument  to  cabs  to  ascer- 
tain the  distance  at  any  time,  gone  by  the  cab,  whereby  the  same  may 
be  indicated  to  the  passenger  and  to  the  owner  of  the  vehicle,  and  thus 
produce  a  check  on  the  driver.  And  in  order  that  our  invention  may 
be  most  fully  understood  and  readily  carried  into  effect,  we  will  proceed 
to  describe  the  drawings  hereunto  annexed. 

"  Description  of  the  Drawings, 
"  Fig.  1,  represents  the  side  view  of  a  cab  having  parts  of  our  im- 
provements applied  thereto. 
**  Fig.  2,  a  back  view. 
'<  Fig.  3,  is  a  plan  partly  in  section. 

"  Fig.  4,  is  a  section  of  part  of  the  body  of  the  vehicle ;  and, 
"  Fig.  5,  shows  part  of  a  front  view. 

''  In  each  of  these  figures,  the  same  letters  of  reference  indicate  similar 
parts ;  a,  a,  being  an  ordinary  cranked  axle.     6,  b,  wheels,  which,  from 
the  arrangement  of  the  various  parts,  we  are  enabled  to  have  of  large 
dimensions,  as  is  shown,     c,  c,  the  two  side  springs  which  are  affixed  to 
the  axle  and  connected  to  the  iron  standards,  d,  which  are  affixed  to  the 
body  of  the  vehicle,  and  to  the  under  or  what  we  called  the  safety-frame, 
e,  it  offering  a  support  in  the  event  of  a  wheel  coming  off,  or  of  a  horse 
falling  or  rearing,  as  will  readily  be  understood  on  inspecting  the  draw- 
ing, such  framing  also  carries  the  shafts,  and  also  a  platform  for  the 
passengers  to  step  on  in  entering  the  vehicle,  and  it  will  be  seen  that 
this  safety-frame  is  (together  with  the  shafts  and  body  of  the  vehicle  and 
driver's  seat)  carried  by  the  springs.    /,  /,  are  two  doors,  which  we 
prefer  should  respectively  open  towards  the  wheels,  thus  offering  protec- 
tion to  the  passenger  in  the  act  of  entering,  and  prevent  the  dirt  or 
mud  on  the  wheels  being  touched  by  the  clothes  or  dress,  and  there 
should  be  suitable  straps  to  prevent  the  doors  opening  too  wide  as  is 
well  understood  by  carriage  builders,    g,  is  a  projecting  piece  of  timber 
or  framing  affixed  to  the  under  part  of  the  body  of  the  vehicle  to  which 
the  spring,  A,  is  affixed,  as  is  clearly  shown  in  the  drawing,     i,  is  a 
small  box  on  which  the  driver's  feet  are  placed  either  in  sitting  or  stand- 
ing, into  which  may  be  stowed  a  feed  of  corn  or  hay.    j,  is  the  driver's 
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form,  the  allegation  being  that  the  defiradant  did  ose  and 
pat  in  practice  one  of  the  said  description  of  rehicles 

•eat.  kf  kf  are  books  on  which  he  can  place  his  icms,  and,  (,  b  a  sap- 
port  at  the  front  for  the  reins.  And  it  should  be  stated  that  in  making 
or  constructing  snch  a  Tehicle,  care  should  be  obserred  thai  the  weight 


on  the  horse  should  be  as  little  as  possible,  and  for  diis  purpoae  that 
the  carriage  should  be,  as  nearly  as  poasible,  in  a  state  of  balance  on 
the  axle  when  the  driver  is  in  his  seat ;  hence,  when  passengers  are  in 
the  vehicle  they  sitting  directly  over  the  axle  will  not  materiaOy  alter 
the  balance  ;  hence,  the  horse  will  not  hare  to  bear  moch  weight  on  his 
back,  which  is  important  in  such  vehicles  as  cabs,  which  are  required  to 

So  at  considerable  speed,  e',  e^,  are  steps  for  the  driver  to  his  seat 
y  this  application  of  means  of  driving  from  behind,  the  front  of  the 
cab  is  left  open,  and  the  view  from  within  is  unintemipted,  in  addition 
to  which  passengers  may  enter  and  leave  the  cabs  with  greater  facility 
than  when  the  driver's  box  was  at  the  top,  and  the  feet  of  the  driver 
descending  in  front  of  the  passengers,  which  is  a  construction  of  car- 
riage now  in  general  use.  m,  is  an  opening  in  the  head  or  upper  part 
of  the  body  of  the  vehicles,  there  being  a  door  or  cover  by  which  means 
the  driver  can  conveniently  communicate  with  the  passengers,  or  the 
passengers  with  the  drivers.  We  would  remark  that  although  we  have 
shown  an  arrangement  of  axle,  wheels,  springs,  shafts,  and  a  body  of  a 
carriage,  and  such  an  one  as  we  consider  the  most  suitable  for  the  pur- 
poses of  a  cab,  at  the  same  time  we  do  not  confine  our  invention  to  the 
use  of  such  combination,  as  variations  may  be  made ;  neither  do  we 
claim  the  same  when  uncombined  with  parts  constituting  our  invention, 
fi,  Of  are  two  glazed  frames  or  windows,  the  upper  one,  ii,  moving  on 
suitable  axes  at  each  side  of  the  body  of  the  vehicle,  as  is  clearly  shown; 
on  one  end,  there  is  affixed  a  cranked  handle  by  which  the  driver  can, 
from  without,  give  motion  to  the  glazed  frames,  n,  o,  to  open  or  close  it. 
The  frames,  n,  o,  are  hinged  together,  as  is  shown  in  the  drawing,  they 
are  therefore  capable  of  folding  up.  p,  is  a  curved  inclined  plane,  one 
on  each  side  of  the  body  of  the  carriage  against  which  the  projection,  9, 
of  the  frame,  o,  rests  when  down,  and  in  the  operation  of  folding  the 
fhimes,  the  projections,  q,  slide  along  the  curved  inclined  planes,  till 
such  time  as  the  arms,  r,  which  are  affixed  to  the  frame,  o,  come  in 
contact  with  the  curved  surfaces,  «,  fixed  at  the  top  of  the  carriage,  but 
on  the  inside.  By  this  means  when  the  handle  is  moved  in  the  duection 
of  the  arrow,  the  frames,  n,  o,  will  fold  up  within  the  carriage,  and  will 
be  retained  in  such  position  by  the  stud,  /,  on  the  crank  being  held  by 
the  spring  catch,  t?,  or  by  any  other  suitable  catch,  and  the  passenger  will 
also  be  able  to  open  or  close  the  frames,  it,  o,  from  within,  as  the  catch, 
although  suitable  to  hold  the  crank  handle  from  moving,  will  readily 
give  way  when  the  hand  is  applied  to  the  frame,  o,  by  the  passenger 
within,  or  to  the  crank  handle  by  the  driver  from  without  In  com- 
bining the  safety-frame  and  mode  of  entrance  in  front  for  passengers, 
suspended  on  springs  in  combination  with  the  body  of  the  carriage, 
having  the  driver's  seat  on  the  top,  and  at  the  front  of  the  vehicle  in 
contradistinction  to  the  mode  of  applying  such  frame  to  the  axle  as 
now  employed,  and  only  suspending  the  body  of  the  carriage  of  springs 
with  the  driver's  seat  on  the  top  and  in  front  thereof;  it  willbe  desirable 
to  have  the  carriage  in  a  state  of  balance  on  its  axle  as  is  described, 
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called  Cabriolets,  with  the  said  improvements,  and  that 
the   Cabriolet    so   used    by   the   defendant    did    imitate 

when  the  driver  is  behind;  in  order  to  accomplish  this  object  the 
cranked  axle  is  to  be  so  formed,  that  the  springs  may  be  horizontal,  and 
the  cranked  axle  stand  off  at  an  angle,  as  is  shown  in  the  drawing ;  and 
in  whatever  way  the  axle  is  arranged,  whether  vertically,  as  when  driv- 
ing from  behina,  or  at  an  angle,  when  driving  from  a  teat  in  front,  and 
at  or  near  the  top  of  the  vehicle,  the  springs  are  to  be  so  arranged,  that  the 
side  springs  and  back  springs  are  above  the  passenger's  seat,  as  is  shown 
in  the  drawing,  by  which  ease  and  comfort  will  be  obtained  to  the  pas- 
sengers ;  and  such  mode  of  placing  the  three  springs  forms  one  feature 
of  novelty  in  cabs. 

"  We  will  now  describe  the  fifth  part  of  our  invention,  which,  as 
before  stated,  relates  to  a  mode  of  applying  an  instrument  to  cabs,  for 
measuring  the  distance  passed  over. 

"  Fig.  6,  shows  a  back  view  of  part  of  a  cab-axle,  and  the  nave  of  a 
wheel,  to  which  are  applied  part  of  the  apparatus  for  giving  motion  to  a 
series  or  train  of  wheels  on  the  movements  of  the  wheels  of  the  cab  along 
the  road. 

"  Fig.  7,  is  a  plan  of  fig.  6. 

**  Fig.  8,  is  a  section  of  the  axle  and  parts  of  the  apparatus. 

*'  Fig.  9,  is  a  section  of  the  seat,  on  which  passengers  sit ;  the  instru- 
ment for  measuring  distance  being  under  the  same. 

'*  Fig.  1 0,  is  a  section  of  the  passenger's  seat,  looking  from  behind. 

"  Fig.  11,  plan  of  the  instrument  for  measuring  its  position,  under 
the  seat  of  the  passenger,  is  more  clearly  seen  in  fig.  7. 

*^  Fig.  12,  shows  the  graduated  face  of  the  instrument,  on  which  is 
indicated  the  distance  gone.  The  whole  of  this  instrument  is  placed 
under  the  passenger's  seat,  and  is  to  be  inclosed,  that  the  driver  cannot 
interfere  with  the  apparatus.  This  apparatus  consists  of  a  train  of 
wheels,  as  is  well  unaerstood,  and  is  clearly  represented  in  the  drawing, 
and  forms  no  part  of  our  invention,  which  relates  only  to  the  mode  of 
actuating  the  same,  by  the  motion  or  travelling  of  the  cab,  notwithstand- 
ing the  varying  distances  at  which  the  body  of  the  vehicle,  and  conse- 
quently the  seat  of  the  passenger  may  be,  in  respect  to  the  axle  of  the 
wheels  of  cabs,  owing  to  the  play  on  the  springs. 

"  On  the  nave  of  one  of  the  wheels,  is  affixed  an  eccentric,  a,  which 
also  constitutes  one  of  the  hoops  of  that  nave,  b,  b,  are  brackets,  which 
are  affixed  to  the  axle  and  side  spring  of  the  vehicle,  c,  is  a  sliding 
bar,  which  is  bent  at  the  two  ends,  so  as  at  all  times  to  touch  and  be 
worked  by  the  eccentric,  a  ;  and  the  bar  is  further  bent,  in  order  to  be 
out  of  the  way  of  the  cranked  axle  of  the  vehicle.  It  will  readily  be 
seen  that  in  the  revolution  of  the  wheel  of  the  cab,  the  bar,  c,  will  be 
slided  to  and  fro ;  and  by  the  means  hereafler  described,  such  motion  is 
communicated  to  the  tram  of  wheels,  for  measuring  the  distance  gone 
by  the  cab.  d,  is  a  lever  moving  on  a  fulcrum,  at  d'  ;  this  lever  is 
forked  at  its  end  as  is  shewn  at  fig.  7,  and  embraces  the  curved  plate,  s, 
affixed  to  the  bar,  c,  such  plate  being  curved,  in  order  to  allow  for  the 
lengthening  of  the  spring  when  pressed  down,  f,  is  a  spring,  which 
at  all  times  presses  the  lever  d,  to  its  work. 

**  At  the  other  end  of  the  lever  is  attached,  by  a  pin-joint,  the  con- 
necting rod,  o,  which,  at  the  other  end,  is  attached  by  a  pin-joint,  to 
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u-.d    mcoible  the   said   improTcnient.     Tlie  pleas  were 
iba: — 

First,  ihxt  the  dtknd^nt  had  not  infringed. 


i^ni  :fi  ::i*>  uc:!.  or  ipcu.<.  ■.  BMvm^  b  smuMe  ftfnngi,     i,  u 
iiLr;ci*»r  ars,  i^xfid  :o  a«  tctz^sk.  ■  :  and  ca  die  end  of  sock  ann^  i, 
b  £.r=ieti  :he  pUse.  x.  vaifli  i;i  fiacmed  imo  an  indiiied  plane,  and  th« 
air  cY  1  dzrie    st  ttSc^.  meas^  cccwiihicaBdin^  the  "wmiymg  distances 
of  the  iT>.  asd  die  iBdCnae&:  iar  menfltrmg  the  partly  will  work  cor- 
wted's  .  vijch.  actiEjT  cnder  tae  cranked  end  of  the  d^Ter,  k.  moves 
the  ra:cr<c-vae«L  l.  of  sxtt  LKth.  one  looch  fat  each  lerolution  of  the 
vhe<i  ca  the  rcoid.  the  cab-vheeis  bein^  ttTe  feet  in  diameter.     On 
the  udi  of  vhich  raschet-vbeel  a  affixed  a  pinion  of  twentj  teeth, 
which  tak«  into  azxi  drfrcs  the  wheel,  m,  of  fiftr-six  teeth.     On  the 
axle  of  thi  wheeL  m .  U  affixed  the  screw,  x,  which  takes  into  and  drires 
the  wheel,  o.  of  ninety  teeth :  and  on  to  the  axis  of  the  wheel,  o,  is 
a£xed  the  hmd  of  the  dial,  or  gradoated  &ce,  which  is  graduated  to 
meascre  f^m-fiTe  irilei:  the  bearing  and  mode  of  fixing  the    tame 
bein^  cI's-aHj  shewn  in  the  drawing,  no  further  deacripticm  will  be 


**  Jn  case  it  be  desired  to  have  a  dial  to  be  seen  bj  the  pnsaenger,  we 
applj  the  following  additional  apparaxns.     On  the  axle  of  the  wheel,  m, 
u  affixrd  a  cam.  r,  which  in  its  revolution  actuates  the  lever,  o,  moving 
on  a  fulcnun  at  4  *  :  and  to  the  other  end  of  the  lever,  o,  is  attached,  by 
a  pin-joint,  the  connecting  rod,  a.  which  will  require  to  be  bent,  in  order 
to  lie  within  a  tube  at  the  back  of  the  carriage,  and  under  the  lining 
thereof ;  this  rod,  a,  at  the  other  end,  is  attached  to  the  axle  of  a  double 
lever-driver.  &.  by  means  of  an  arm,  which  is  affixed  to,  and  projects 
from,  such  axle  of  the  lever-driver,  the  axle  moving  in  suitable  bearings, 
as  is  clearly  shewn  in  the  drawing :  hence  the  up  and  down  movement, 
communicated  by  the  rod,  a,  will  cause  the  lever-driver,  s,  to  move  and 
alternately  act  on  the  teeth  of  the  wheel,  t,  which  b  on  the  axle,  v. 
And  w,  is  a  ratchet-wheel,  affixed  to  the  wheel,  r,  and  moves  therewith, 
there  being  clicks,  or  catches,  x,  will  prevent  the  ratchet-wheel  moving 
in  more  than  one  direction  :  these  clicks,  or  catches,  are  affixed  to  the 
axis,  V,  and  are  capable  of  moving  therewith  (such  motion  being  ob- 
tained by  the  friction  of  the  wheels,  x,  w,  against  the  wheel  carrying 
the  clicks;,  whilst  the  wheels,  t,  w,  can  move  independent  of  the  axle, 
thev  being  actuated  by  the  progress  of  the  vehicle,     y,  is  a  dial,  or  face, 
within  view  of  the  passenger,  but  to  be  inclosed  in  a  glazed  frame,  so 
as  not  to  be  touched.     The  dial,  or  face,  y,  is  affixed  to  the  axle,  v,  and 
can  be  moved  therewith ;  but  in  such  movement  the  wheels,  t  and  w, 
are  retained  by  the  lever-driver,  and  at  the  same  time,  the  face,  or  dial, 
T,  can  only  be  turned  back,  in  order  when  a  passenger  gets  in,  to  set 
the  pointer  at  zero ;  the  clicks,  or  catches,  and  the  lever-drivers,  pre- 
venting the  dial  being  turned  forward,  hence  the  passenger  cannot  be 
cheated  by  the  driver,  as  to  the  distance  gone,     z,  is  a  face,  or  dial, 
towards  the  driver,  there  being  a  handle  and  pointer  affixed  to  the  axle, 
V,  for  the  driver  to  set  the  dials  at  zero,  at  starting  with  a  passenger ; 
and  there  is  a  stop,  shewn  in  the  drawing,  to  prevent  the  driver  forcing 
the  dials  back  beyond  zero.     The  dials,  it  will  be  seen,  are  graduated 
for  ten  miles.     It  will  be  evident,  that  where  the  cab-wheels  are  of 
large  or  less  diameter,  allowance  must  be  made  in  the  train  of  wheels, 
to  measure  the  distance  gone  by  the  horse ;  and  we  would  remark,  that 
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Second,  that  the  invention  was  not  new;  and  third, 
that  the  plaintiffs  were  not  the  first  and  true  inventors. 
The  notice  of  objections  under  the  Statute  were  in  sub- 
stance the  same  as  the  pleas. 

Mr.  M,  />.  Hill  and  Mr.  Shee  were  for  the  plaintiffs, 
and  Mr.  Ball  appeared  for  the  defendant. 

Mr.  Shee  opened  the  pleadings. 

Mr.  Hill  proceeded  to  state  the  case  on  the  part  of  the 
plaintiffs  as  follows : — May  it  please  your  Lordship : 
Gentlemen  of  the  Jury,  I  have  the  honour  to  appear 
before  you  on  behalf  of  the  plaintiffs  in  this  cause, — Mr. 
William  Stedman  Gillett,  and  Mr.  John  Chapman.  Mr. 
Gillett  is  a  private  gentleman,  a  man  of  science,  who  has 
devoted  a  great  deal  of  attention  to  the  subject  of  this 
patent.  Mr.  Chapman  is  a  man,  not  only  of  science,  but 
of  practical  science,  and  has  constructed  these  cabs  and 
many  other  kinds ;  he,  in  conjunction  with  Mr.  Gillett, 
gave  great  attention  to  the  subject  of  improving  the  street 

variations  may  be  made  in  the  arrangements  of  the  parts,  without 
departing  from  our  invention,  which  relates  to  the  mode  of  combining 
the  parts  which  actuate  the  train  of  wheels,  correctly,  notwithstand- 
ing the  varying  distance  between  the  axle  and  the  position  in  which  the 
measuring  instrument  is  placed. 

"  Having  thus  described  the  nature  of  our  invention,  we  would  have 
it  understood,  that  we  do  not  claim  any  of  the  parts  separately,  nor  com- 
bined, other  than  is  herein  particularly  described  and  claimed  as  of  our 
invention.    And  we  do  claim, 

"  First,  the  application  of  a  driving  seat,  or  box  (or  such-like  con- 
venient support  for  the  driver),  to  the  back  of  such  description  of  two- 
wheeled  one-horse  vehicles  as  are  so  constructed  that  the  passengers 
enter  in  front ;  and  suitable  for  cabs  as  above  described. 

**  Secondly,  we  claim  the  mode  of  applying  and  working  of  a  window, 
or  blind,  to  cabs,  from  the  outside,  as  above  described. 

"  Thirdly,  the  applying  a  safety-frame  and  platform  (by  which  the 
passengers  enter  in  front)  on  springs,  when  the  driver's  seat  is  placed 
either  at  the  back,  or  on  the  top,  and  in  front,  as  above  describea ;  but 
we  do  not  claim  the  application  of  such  safety-frame  and  platform  when 
not  placed  together  witn  the  body  of  the  vehicle  on  springs ;  neither  do 
we  claim  the  application  of  the  platform,  by  which  the  passengers  enter 
in  front,  when  on  springs,  when  driven  from  a  seat  at  the  side,  as  has 
been  done  in  a  cab  before. 

''  Fourthly,  the  mode  of  applying  the  side  and  back  springs  of  cabs, 
whereby  the  passenger's  seat  is  below  the  position  of  the  springs,  as 
above  described. 

"  FiAhly,  the  mode  of  communicating  the  motion  of  the  wheel  of  a 
cab  to  a  suitable  train  of  wheelwork,  for  measuring  the  distance  gone, 
as  above  described. — In  witness  whereof,  &c. 

"  William  Stedman  Gillett. 
*'  John  Chapman." 

VOL,  II.  N   N 
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cabriolets,  and  tbey  united  their  talents  on  the  subject, 
and  brought  to  perfection  the  carriage  to  which  I  shall 
have  to  call  your  attention.  Gentlemen,  the  defendant, 
Mr.  Wilby,  is  a  proprietor  of  these  public  carriages,  and 
lets  them  out  to  drivers.  Gentlemen,  I  am  sure  you  must 
all  have  been  aware,  that  the  attention  of  carriage  builders 
has  been  very  much  drawn,  and  most  properly  so,  to  the 
improvement  of  that  humble,  but  most  useful  carriage, 
the  street  cabriolet,  or,  as  it  is  shortened  into,  cab.  The 
street  cab,  when  it  first  came  over  from  France,  was 
a  species  of  open  carriage;  there  was  a  head  to  it,  which 
was  generally  let  down,  and  the  driver  sat  beside  his 
passenger  (his  fare) ;  that  was  shortly  improved  into  a 
separation  between  the  driver  and  his  fare,  the  driver 
sitting  at  the  side  of  the  carriage.  However,  that  made 
no  improvement  in  what  was  a  most  material  defect  in 
that  carriage,  namely,  its  want  of  safety,  as  many, 
probably,  who  are  now  hearing  me,  could  say  experi- 
mentally, was  the  case  with  the  old  street  cabs.  Various 
improvements  were  made :  one  of  the  first,  if  I  recollect, 
was  the  giving  us  a  sort  of  carriage,  which  I  still  see 
sometimes  in  the  street, — a  sort  of  slice  off  an  omnibus, 
which  was  a  great  deal  more  safe,  in  some  respects,  than 
the  original  cab.  Some  time  after  that,  you  probably 
observed  a  cab  in  the  streets,  which  excited  very  consider- 
able attention,  and,  although  imperfect  in  its  execution, 
yet  certainly  showed  a  great  deal  of  science  and  mechan- 
ical ingenuity  in  its  design.  I  mean  the  cab  which  was 
called  *^  Hansom's  Cab,"  one  with  very  large  wheels,  and 
a  large  frame- work,  to  which  the  shafts  were  attached, 
and  where  the  passengers  sat  rather  low,  and  where,  from 
the  very  view  of  the  carriage,  you  might  see  clearly  that 
it  was  not  liable  to  be  turned  over ;  if  the  horse  fell  down, 
the  frame- work  of  the  carriage  came  quickly  to  the  ground, 
and  the  passengers  could  scarcely  be  injured.  That  cer- 
tainly was  a  very  safe  carriage,  it  was  called  the  "patent 
safety  carriage.'*  But,  Gentlemen,  it  was  exceedingly 
injurious  to  the  horse,  for  the  frame- work  was  not  upon 
springs ;  the  frame-work  was  on  the  same  principle  as 
the  pole  of  a  common  cart,  and  as  far  as  springs  are  valu- 
able, this  invention  only  had  the  benefit  of  the  springs 
for  what  was  strictly  the  carriage  part.  All  this  heavy 
frame-work  of  shaft  and  so  forth  being  not  on  springs, 
and  that  the  scientific  men  will  inform  you  is  a  very  great 
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defect  indeed,  the  horses  were  constantly  injured  by  the 
working  of  the  shaft,  for  the  want  of  these  springs.  Then, 
Gentlemen,  the  great  object  to  be  attained,  was,  safety  to 
the  passengers  in  the  first  place,  safety  to  the  driver  in  the 
second  place,  ease  to  the  horse  in  the  third  place,  which 
operated  thus  in  favour  of  the  passenger :  that  whatever 
made  the  carriage  easy  to  the  horse,  enabled  him  to  go 
with  the  greater  speed ;  thus,  the  horse  obtained  ease  and 
safety  also,  as  I  shall  show  you,  from  the  improvemeut 
that  was  made, — not  so  liable  to  be  thrown  down  by  any 
weight  suddenly  pressing  on  him ;  the  passenger,  I  shall 
show  you,  by  the  improvement,  is  in  a  situation  as 
safe  as  he  was  before;  the  driver,  I  shall  show  you,  who 
has  been  removed  from  the  front  of  the  carriage  to  the 
back, — his  safety  is  also  secured,  and  certainly  it  is  much 
better  to  have  an  uninterrupted  view  than  to  have  the  legs  of 
one  of  these  drivers  dangling  in  your  face,  while  you  are 
sitting  in  the  carriage.  Now,  Gentlemen,  to  accomplish 
all  these  objects  required  a  great  deal  of  study,  and  a 
great  deal  of  mechanical  ingenuity  ;  and  the  result  of  that 
study,  combined  with  the  ingenuity  which  has  been  exer- 
cised upon  the  subject,  has  been  the  production  of  what  is 
now  called  **  Gillett  and  Chapman's  safety-carriage,"  of 
which,  Gentlemen,  1  have  a  model  here,  which,  I  trust,  I 
shall  be  able  shortly  to  explain  to  you.  Gentlemen,  in  order 
that  the  passenger  should  sit  low,  and  that  the  centre  of 
gravity  should  be  low  in  the  carriage,  which,  of  course,  I 
need  not  say  contributes  to  its  safety,  and  to  prevent  it 
from  being  overthrown,  in  Hansom's  cab  the  axle  was 
not  a  thorough  axle, — there  was  no  thorough  axle  uniting 
the  two  wheels,  but  each  wheel  was  fastened  to  so  much 
of  the  frame*work  as  was  on  its  own  side  of  the  carriage ; 
there  was  inconvenience  in  that,  and  injuries  resulted  from 
its  use.  The  change  which  has  been  made  from  that, 
although  it  is  not  a  change  for  which  we  claim  a  patent, 
because  the  thing  itself  is  old,  is,  that,  instead  of  this 
divided  axle,  or  rather  two-sided  axle,  each  fastened  to 
its  own  side  of  the  frame,  we  have  what  is  called  the  crank 
axle.  And  while,  by  this  means,  we  get  rid  of  the  incon- 
venience of  Hansom's  divided  axle  or  no  axle,  we  also 
obtain  the  means,  by  being  cranked,  of  still  keeping  the 
passenger  low  in  the  vehicle.  If  you  will  observe.  Gentle- 
men, the  axle  crosses  the  carriage  just  under  the  seat  of 
the  passenger ;  the  passenger  sits  as  it  were  on  a  portion 
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of  the  axle  covered  with  the  seat,  so  that  he  is  a  little 
below  the  centre  of  the  wheel,  and  that  will  be  found  to 
be  practically  a  great  advantage.  But,  then.  Gentlemen, 
as  I  before  told  you,  the  frame-work  in  Hansom's  carriage, 
to  which  the  shafts  were  attached,  and  which  goes  under 
the  carriage  and  comes  up  to  the  shafts,  were,  in  Hansom's 
carriage,  not  on  springs,  and  the  consequence  was,  that 
the  horse  was  struck  whenever  the  carriage  was  going 
fast  and  came  to  an  obstacle :  the  horse  would  have  some- 
times the  weight  throwu  suddenly  on  his  back,  sometimes 
the  weight  thrown  suddenly  on  the  belly-band,  sometimes 
there  would  be  a  lateral  motion, — in  point  of  fact,  the  poor 
animal  was  so  beaten  upwards,  downwards,  and  sideways, 
that  he  was  very  quickly  worn  out.  Now,  Gentlemen^  the 
frame-work  in  the  plaintiffs'  patent  is  upon  springs,  that 
is  to  say,  it  is  suspended,  together  with  the  carriage^  by 
springs,  and  the  foundation  of  the  springs,  so  to  speak, 
the  side  springs,  which  are  of  the  maiu-spring  of  the  car- 
riage, these  rest  of  course  on  the  axle,  and  then  you  will 
find  that  the  frame  is  suspended  so  as  to  rest  on  these 
side  springs.  Gentlemen,  in  Hansom's  cab,  the  coachman 
sat  in  front ;  this,  in  the  first  place,  was  dangerous  for 
him,  but  in  the  next  place  it  put  his  weight  in  a  situation 
unfavourable  for  that  degree  of  lightness  and  balance, 
which  is  so  important  in  a  carriage.  He  is  now  put  be- 
hind, and  the  weight  is  so  calculated  that  when  he  is  up, 
although  the  carriage  is  empty,  it  about  balances  itself, 
and  this  balance  is  not  disturbed  when  the  passenger  gets 
into  the  cab,  because  he  sits  on  the  axle,  and  therefore  he 
has  very  little  to  do  with  the  equilibrium,  he  can  hardly 
disturb  it  do  what  he  will.  It  is  so  managed  that  the 
driver  has  no  necessity  to  get  down,  the  passenger  himself 
easily  opens  a  door  which  opens  against  the  wheel,  and 
therefore  protects  his  clothes  from  injury.  When  he  is  in, 
if  it  should  rain,  the  driver  without  getting  from  his  seat 
has  the  means  of  letting  down  a  German  shutter  by  ma- 
chinery, which  is  within  his  command ;  that  is  a  very 
great  convenience.  The  driver  may  have  a  communica- 
tion with  his  fare,  and  know  his  wish  as  to  whether  the 
shutter  should  be  up  or  down,  or  when  he  wishes  to  stop; 
there  is  a  little  door  on  the  top  which  is  open,  and  through 
which  the  driver  speaks.  Gentlemen,  I  think  that,  for 
the  purposes  of  this  case,  and  subject  to  any  further  ex- 
planation which  may  be  given  by  gentlemen  who  will  be 
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called  before  you,  and  who  are  much  more  able  to  speak 
to  matters  of  science  than  I  am,  that  I  have  sufficiently 
explained  to  you,  not  only  what  are  the  objects  to  hold  in 
view — which  are  quite  obvious  and  require  no  observa- 
tion, but  how  they  have  been  kept  in  view  and  accom- 
plished by  the  carriage,  which  has  been  produced  by  these 
gentlemen.  Now,  Gentlemen,  it  is  quite  true  that  almost 
everything  which  I  have  described  is,  in  its  separate  part, 
old ;  there  is  no  great  magic,  it  may  be  supposed,  in  putting 
the  seat  of  the  driver  behind  ;  the  driver's  seat  has  been 
behind,  but  then  how  ?  why,  the  driver's  seat  was  behind 
in  a  carriage  which  had  not  the  facility  of  admitting  the 
passengers  in  front,  but  which  admitted  them  behind. 
Therefore,  Gentlemen,  we  claim  the  carriage  in  which  the 
passengers  are  admitted  in  the  front,  and  the  driver's  seat 
at  the  back.  It  will  not  do  to  tell  us  there  have  been 
other  two-wheeled  carriages,  in  which  there  has  been  a 
little  seat  behind  the  carriage  for  the  servant ;  that  it  is 
not  a  driver's  seat, — the  seat  must  be  of  course  in  such  a 
position  as  that  the  reins  may  come  without  interfering 
with  the  passenger.  Then,  again,  springs  to  carriages  are 
old,  but  this  species  of  spring  which  unites  this  particular 
kind  of  frame-work  with  the  ease  which  is  produced  by 
having  all  that  rest  on  the  axis  on  springs ;  that,  again,  is 
new.  Then  the  part  about  the  shutter  is  new;  and  there 
is  another  part  which  I  have  not  hitherto  mentioned,  and 
that  is,  there  is  attached  to  this  carriage,  what  the  inventor 
calls  an  odometer,  by  which  the  proprietor,  when  it 
comes  back  into  his  coach-house  at  night,  may  know 
how  many  miles  it  has  run  in  the  day.  Then,  again, 
this  odometer  is  so  managed,  as  that  the  passenger  could, 
by  placing  the  dial  in  a  particular  way,  tell  how  far  he 
has  been  driven,  and,  consequently,  the  amount  of  the 
fare.  However,  I  do  not  think  that  this  will  very  much 
trouble  you  on  the  present  occasion,  because,  in  the  in- 
fringement on  which  I  am  going  to  speak,  they  have  left 
out  the  odometer,  and  they  have  left  out  the  moving 
shutter :  they  have  pirated  the  other  parts  of  our  inven- 
tion. But  before  I  leave  our  own  invention,  let  me  call 
your  attention  to  what  I  am  told  is  an  important  im- 
provement, and  that  is,  that  the  passenger  sits  below  all 
the  springs.  I  am  told  it  is  an  important  matter  in  car- 
riages to  have  the  springs  higher,  if  possible,  than  the 
scat,  or  where  the  principal  weight  is.     If  the  springs  are 


550  carpmael's  reports 

lower,  they  are  liable  to  that  lateral  motion  which  is  so 
troublesome.  Now,  Gentlemen,  so  much  then  for  cor 
invention,  and  for  what  we  claim;  and  I  must  now  call 
your  attention  very  shortly  to  what  has  been  the  conduct 
of  the  defendant  in  the  infringement  of  our  patent.  Mr. 
Wilby,  as  I  before  told  you,  is  a  proprietor  of  public  cabs. 
Now,  I  shall  show  you  that  he  had  manufactured  for  him, 
and  used, — and  his  Lordship  will  tell  you,  that  the  using 
is  a  piracy  as  well  as  the  manufacture, — ^that  either  is  a 
piracy ;  but  we  shall  show  that  Mr.  Wilby  used  a  car- 
riage which  is  an  infringement  on  our  patent.  Grentle- 
men,  I  shall  not  show  you  he  has  made  so  good  a  car- 
riage as  ours, — and  those  among  you  who  may  have  had 
experience  in  piracies  of  patents,  know  that  the  common 
mode  is  to  imitate,  but  to  attempt  to  avoid  imitating 
so  closely  as  to  draw  attention  to  the  infringement  and 
imitation.  The  consequence  is,  that  there  are  changes 
made,  but  those  changes  are  usual;  and  in  the  present 
case,  it  so  happens,  altogether  deteriorations.  The  pirate 
is  seldom  an  improver;  and  when  he  makes  changes  to 
hide  his  imitation,  nineteen  times  out  of  twenty  it  bap- 
pens  those  changes  are  for  the  worse  instead  of  for  the 
better;  not  that  it  is  material,  because  he  has  no  right 
to  use  the  invention,  even  to  improve  upon, — he  has  no 
right  to  do  that  until  the  patent  is  out.  Now,  Gentle- 
men, here  is  the  driver's  seat  behind  [referring  to  and 
describing  a  model  of  defendant's  cab],  here  are  the  pas- 
sengers admitted  in  front, — this  is  a  model  that  was  made 
from  drawings  which  were  taken  from  his  cab ;  and  the 
accuracy  of  the  model  will  be  spoken  to  by  witnesses : 
here  the  driver's  seat  is  behind,  while  the  passengers  are 
admitted  in  front ;  all  that  advantage  is  gained,  the  advan- 
tage of  safety  to  the  driver,  of  taking  him  out  of  view, 
from  intercepting  the  view  of  the  passenger,  putting  him 
behind,  when  the  carriage  gets  the  advantage  of  equi- 
librium; all  that,  you  see,  is  taken.  Then,  again,  the 
placing  the  carriage  on  a  frame- work,  which  frame-work 
is  united  to  the  spring-frame  of  that  carriage  precisely  in 
the  manner,  and  upon  the  principle  of  the  patent  car- 
riage,— that  is  taken ;  it  is  quite  true  the  frame  is  not  so 
long,  either  before  or  behind,  but  that  is  only  a  differ- 
ence in  degree,  and  no  difference  in  principle.  Gentle- 
men, I  have  shown  to  you  the  carriage  which  we  say  is 
an  imitation  of  ours,  and  an  infringement  upon  our  inven- 
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tion.  The  same  principle  is  observed  with  the  springs: 
they  are  not  placed  quite  so  well,  but  the  advantage  is 
gained,  inasmuch  as  it  prevents  the  weight  being  so  much 
above  the  spring  as  will  give  way  to  the  lateral  motion. 
I  do  not  know  whether  the  passenger  sits  exactly  below 
the  spring,  or  he  is  about  the  level ;  it  may  be  he  is  a 
little  above :  the  principle  is  to  bring  them  as  near  toge- 
ther as  you  can^  as  low  down  as  you  can,  in  order  to 
avoid  the  lateral  strain  and  vibration ;  and,  Gentlemen, 
all  who  have  studied  the  subject  will  say  this  is  a  clear 
infringement  of  the  patent.  Now,  Gentlemen,  the  ques- 
tion will  be  for  you,  first  of  all,  whether  this  is  an  in- 
fringement; and,  secondly,  what  damages  have  resulted 
to  the  plaintiffs  from  that  infringement.  Upon  the  ques- 
tion, whether  it  is  an  infringement  at  all  I  have  no  more 
to  say  to  you  at  present, — upon  the  question  of  damages 
I  have  something  to  say.  Now,  Gentlemen,  the  public 
have  marked  their  approbation  of  it  by  selecting  it  from 
the  stands ;  and  that  is  proved  in  rather  a  curious  way. 
The  old  plan  is,  to  a  considerable  extent,  persevered  in, 
of  letting  cabs  day  by  day ;  and  it  is  found,  that  while 
the  old  form  of  cab  only  obtains  from  'Js,  to  9*.  a-day, 
this  species  of  cab  will  obtain  from  the  driver  from  18^. 
to  20^.,  and  even  22s,  a-day.  Now,  that  marks  that  the 
driver  knows  which  cab  is  most  acceptable;  and  these 
sums  are  as  good  a  criterion  as  you  can  have  of  the  rela- 
tive merits.  We  calculate  they  have  run  a  million  and 
a  half  of  miles,  and  carried  about  600,000  persons,  and 
no  accident  worth  speaking  of  at  all  has  occurred.  Now, 
Gentlemen,  my  clients  do,  therefore,  claim  from  the  Jury 
to  be  protected  in  this  useful,  although  perhaps  humble, 
invention.  In  the  station  of  life  of  gentlemen  whom  I 
am  addressing,  it  is  perhaps  not  very  important  whether 
the  public  cabs  are  good  or  bad ;  they  have  their  own 
carriages,  and  they  have,  therefore,  more  commodious 
means  of  transporting  themselves  from  place  to  place; 
but  in  the  middle  ranks  of  society,  and  among  those 
whose  business  calls  them  suddenly  from  one  part  of  the 
town  to  the  other,  it  is  of  the  highest  and  deepest  im- 
portance that  there  should  be  the  very  best  vehicle  which 
art  and  science  can  produce.  When  this  has  been  done, 
surely  the  inventor  is  to  reap  his  reward;  and  certainly 
a  Jury  will  protect  him  against  those  who,  without  having 
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his  ingenuity,  his  labour^  or  the  expenditure  of  his  time 
and  capital,  wish  to  receive  that  reward  which  only  in 
justice  belongs  to  him. 

John  Harrison  produced  an  official  copy  of  the  plain- 
tiffs' specification ;  and 

Henry  Haynes  proved  that  the  cab  alleged  to  be  the 
infringement  of  the  patent  belonged  to  the  defendant. 

Henry  Dolby ^  sworn:  —  Examined  by  Mr.  HilL  —  I 
am  foreman  to  the  Patent  Safety-Cab  Company:  the  last 
witness  came  to  me  at  York-mews,  in  the  defendant's 
cab.  I  accompanied  him  to  Mr.  Duncan^  the  solicitor 
for  the  plaintiffs.  I  afterwards  went  to  Mr.  Carpmaers 
office,  in  Lincoln*s-inn,  and  remained  there  while  bis 
draftsman  made  a  drawing  of  the  cab.  I  obtained  the 
drawing,  and  made  a  copy  of  it,  from  which  I  made 
the  model  now  in  Court,  which  is  a  perfect  copy  of  the 
defendant's  cab.  The  name  on  the  cab  was  John  Wilby, 
495. 

Cross-examined  by  Mr,  BalL — There  was  a  cab  sent 
out  from  the  Company's  yard  in  1836,  with  a  seat  behind; 
it  was  only  out  once,  and  was  merely  for  experiment; 
we  endeavoured  to  find  out  what  effect  it  would  have  on 
the  horse. 

Mr.  Justice  Coltman. — Sent  out  once,  merely  as  an  ex- 
perimental cab  ? 

fFitness. — As  an  experimental  cab,  to  try  the  effect  it 
would  have  on  the  horse;  command  of  the  horse;  and 
so  forth.  It  was  about  twenty  minutes  out,  and  brought 
home  again.  It  might  be  in  the  September  previous  to 
the  patent  being  granted.  The  odometer  has  been  used 
in  one  or  two  cases;  we  do  not  use  it  generally;  it 
has  been  used,  and  successfully.  The  blind  is  used  to  all 
the  cabs. 

Re-examined  by  Mr.  HilL — There  are  fifty  cabs  made 
according  to  the  patent  now  in  use.  They  answer  ex- 
ceedingly well,  both  as  regards  their  safety  and  speed. 
There  is  less  wear  with  the  horse :  two  horses,  with  the 
present  cab,  will  do  as  much  work  as  three  would  with 
Hansom's  cabs.  There  has  not  been  a  single  case  of  a 
passenger  having  been  injured  by  the  plaintiffs'  cab.  I 
have  calculated  that  they  have  travelled  over  a  space 
of  a  million  and  a  half  miles,  and  have  carried  about 
600,000  passengers. 
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William  Brooks^  sworn: — Examined  by  Mr.  Shee. — 
I  am  a  draftsman,  in  Messrs.  Poole  and  Carpmael's 
office,  Lincoln's-inn.  I  remember  the  defendant's  cab 
being  brought  there;  it  was  in  October,  1838.  I  made 
a  sketch  of  it ;  the  model  is  made  accurately,  and  cor- 
responds with  the  drawing  which  I  prepared.  The  name 
of  John  Wilby,  495,  was  on  the  cab. 

William  Carpmaely  sworn : — Examined  by  Mr.  HilU — 
The  specification  of  the  plaintiffs'  patent  was  drawn  by 
me.  At  the  time  the  patent  was  taken  out,  I  had  never 
heard  of  any  cabs  upon  the  same  construction.  When 
the  defendant's  cab  was  brought  to  my  office,  I  carefully 
examined  it,  and  directed  a  drawing  to  be  made  of  it, — 
the  drawing  prepared  by  Mr.  Brooks  is  very  accurate. 
The  cab  is  precisely  on  the  same  principle  as  the  plain- 
tiffs* patent.  There  is  great  advantage  in  putting  the 
driving-seat  behind,  compared  with  others  which  have 
existed,  and  were,  in  fact,  the  cabs  used  formerly.  The 
principle  was  one  where  the  driver's  seat  was  on  the  side, 
and  the  others  where  the  driver  sat  with  his  feet  down- 
wards, before  the  face  of  the  passenger.  In  respect  of  the 
one  with  the  seat  at  the  side,  the  man  was  always  obliged 
to  leave  his  horse  to  get  down  to  assist  the  passengers 
out,  and  the  horse  very  often  started  off.  In  reference  to 
the  seat  in  the  front,  the  driver  was  in  a  very  dangerous 
position,  and  was  necessarily  very  often  thrown ;  but  it 
was  highly  disagreeable  to  passengers  with  the  seat  in 
front,  because  of  the  dirt  splashing  in  the  passenger's 
face.  There  is  great  convenience  in  the  man  sitting 
behind ;  he  has  always  the  reins  in  his  hands ;  he  never 
has  to  descend  either  to  take  in  or  let  out  his  fare ;  and 
he  can  see  on  all  sides  much  more  conveniently  than  the 
man  driving  from  the  side.  In  Adams'  patent,  the  driver^s 
seat  was  behind ;  but  the  passengers  had  to  enter  behind ; 
this  was  a  great  inconvenience,  and  it  soon  got  out  of  use. 
In  consequence  of  the  entrance  behind,  it  was  necessary 
to  have  a  differently  formed  axle  to  the  plaintiffs',  and 
he  could  not  use  the  spring-frame.  There  is  great  con- 
venience as  to  the  construction,  and  very  considerable 
skill  in  the  mechanical  arrangement  of  the  frame  and 
platform  in  the  plaintiffs'  cab.  Heretofore,  when  such 
a  body  as  this  was  used,  it  formed  part  of  the  framing  of 
the  axle  of  the  wheels,  and  was  not  supported  on  springs ; 
it  was  firmly  fixed  to  the  axle  and  shafts ;  so  that  when 


554  carpmael'b  reports 

any  blow  was  giiren  to  the  wheel, — any  blow  that  took 
place  by  the  wheel  sinking  or  rising  suddenly  against  an 
obstacle,  the  passenger  would  receive  the  shock  through 
the  spring,  and  the  effect  of  the  blow  would  operate  upon 
the  horse  in  various  ways,  sometimes  on  the  belly-band, 
sometimes  on  the  back,  and  sometimes  sideways.  By 
the  plaintiffs'  arrangement,  these  inconveniences  are  com- 
pletely overcome.  The  arrangement  of  the  passenger's 
seat  below  all  the  springs,  I  consider  very  important. 
The  passenger  sits  below  the  point  of  suspension  of  the 
springs,  by  which  the  greatest  possible  ease  is  obtained. 
I  have  examined  the  shutters,  and  they  are  a  very  good 
contrivance.  I  have  likewise  examined  the  odometer, 
the  object  of  which  is,  that  masters  who  send  out  cabs 
may  ascertain  the  exact  distance  their  drivers  have  tra* 
veiled  over;  it  also  enables  the  passengers  to  judge  how 
far  they  have  gone  from  the  point  of  starting,  conse- 
quently, they  cannot  be  charged  more  than  the  legal 
fare.  The  instrument  itself  is  not  new,  but  the  mode  of 
attaching  it  to  a  carriage-body  on  springs  is  new. 

Cross-examined  by  Mr.  Ball. — I  do  not  know  why  the 
odometer  is  not  used;  probably  it  is  that  the  master 
letting  the  cabs  out  at  so  much  per  day,  has  nothing  to 
do  with  passengers.  The  seat  behind  is  substantially  the 
same  as  the  seat  behind  a  mail-coach. 

Re-examined  by  Mr,  Hill, — The  mail  is  a  four-wheeled 
carriage ;  the  guard,  and  not  the  driver,  sits  in  the  seat 
behind. 

George  Cottam^  sworn: — Examined  by  Mr.  Shee. — 
i  am  an  engineer.  I  have  had  considerable  practice  in 
mechanical  inventions.  Until  the  plaintiffs'  patent  was 
granted,  I  never  saw  a  cab  opening  in  front,  with  the 
driver's  seat  behind.  I  consider  that  having  the  driver*s 
seat  behind,  and  the  entrance  in  front,  a  great  advantage ; 
the  advantage  is  this:  the  cab  is  in  a  state  of  equilibrium, 
the  passenger  getting  into  it  does  not  destroy  that  equi- 
librium, because  he  only  throws,  in  the  first  step  into 
the  cab,  a  little  weight  on  the  horse's  back,  and  a  small 
weight  is  always  an  advantage ;  the  moment  he  gets  into 
his  seat,  he  puts  it  again  into  a  state  of  equilibrium ;  he 
is  perfectly  safe,  because,  before  he  gets  in,  he  stands 
free  from  the  wheel,  the  moment  his  foot  is  on  it,  that 
platform  being  on  springs,  he  is  not  liable,  in  case  of  the 
horse  moving,  to  be  jerked  off.     The  driver  at  the  same 
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tinie,  is  always  in  a  situation  to  attend  to  his  horse;  that 
is  an  advantage  in  favour  of  getting  in  in  front.  The  next 
advantage  is  in  the  driving-seat  being  in  a  line  with  the 
centre  of  the  wheel.  I  consider  the  German  shutter  quite 
new ;  I  think  it  not  only  very  convenient,  but  a  very  in- 
geuious  piece  of  machinery,  from  its  simplicity.  The 
application  of  the  odometer  is  also  new;  I  have  made 
many  odometers,  and  been  applied  to,  to  make  odometers 
to  attach  to  carriages ;  I  never  could  attach  one,  I  was 
not  ingenious  enough.  I  think  it  a  very  beautiful  piece 
of  contrivance.  I  have  no  hesitation  in  saying,  that  the 
principle  of  construction  of  the  defendant's  cab  is  pre- 
cisely the  same  as  that  claimed  in  the  patent  of  the 
plaintiffs. 

John  Tilbury^  sworn  : — Examined  by  Mr.  Hill, — I  am 
a  carriage  maker.  I  have  seen  the  plaintiffs'  cab,  and  also 
a  model  of  the  defendant's ;  the  principle  in  both  is  the 
same.  I  consider  the  patent  cab  new,  and  a  great  im- 
provement on  all  the  public  cabs  I  have  seen.  (Several 
other  witnesses  connected  with  the  carriage  business  were 
called,  but  as  their  statements  were  in  no  way  materially 
different  from  Mr.  Tilbury's,  it  is  considered  unnecessary 
to  publish  their  evidence.) 

Hugh  Mallei t  was  called  to  prove  that  the  defendant 
was  the  owner  of  the  cab  495. 

Mr,  Hill. — This  is  my  case,  my  Lord. 

Mr,  Ball. —  May  it  please  your  Lordship:  Gentlemen 
of  the  Jury,  it  now  becomes  my  duty  to  address  you 
on  behalf  of  the  defendant.  I  presume  if  I  were  to 
apply  to  his  Lordship,  to  ask  whether  there  is  any 
evidence  before  you  with  respect  to  Wilby  being  the 
party  possessed  of  this  cab,  his  Lordship  would  probably 
answer  me  by  saying,  that  there  is  some  evidence,  but 
exceedingly  slight*  Now,  Gentlemen,  I  consider  there  is 
no  evidence  on  which  you  can  rely  that  this  was  Wilby's 
cab.  Now,  what  is  the  evidence  before  you ; — the  first 
witness  called  was  Mr.  Haynes.  He  said  that  on  the  5th 
of  October, — on  the  4th  of  October,  1838,  he  went  to 
Seymour-yard,  and  there  he  saw  a  cab  with  the  name  of 
John  Wilby  upon  it;  my  friend  asked  particularly  whe- 
ther he  knew  the  defendant,  John  Wilby,  and  he  said. 
No,  I  never  saw  Mr.  Wilby.  That  was  his  answer,  and 
upon  that  testimony  it  is  quite  clear  that  I  should  have 
been  entitled  to  a  nonsuit ;  but  my  Learned  Friend  feel* 
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ing  the  press  of  the  case  on  that  point,  put  into   the 
box  that  last  witness,   Hugh  Mallett, — you  naust  have 
observed,  that  the  testimony  of  that  witness  was  handed 
to  my  Learned  Friend,  Mr.  Shee^  across  the  table^  and 
that  it  was  not  in  his  brief ;  that  must  have  been  observed 
by  every  person  in  Court, — Hugh  Mallett  is  called  for  the 
purpose  of  propping  up  the  case  against  Wilby.     I  say 
that  there  is  not  any  evidence  against  Wilby,  and  it  is 
impossible  upon  the  evidence  of  Mallett,  that  you  can  say 
that  Wilby  is  guilty  of  the  infringement  of  this  patent. 
What  is  the  evidence  of  Mallett — Mallett  says  this, — At 
some  time  I  went  to  a  person  of  the  name  of  John  Wilby, 
and  told  him  that  some  persons  were  coming  to  look  at 
his  cab, — was  the  cab  there?     No! — Did  you  see  any 
name  on  the  cab  at  any  time  ?    I  did  not, — Upon  this  point 
you  must  have  the  most  satisfactory  testimony,  and  it  is 
for  the  plaintiffs  to  make  out  their  case  in  the  most  satis- 
factory manner.    Why  have  they  not  called  for  the  Stamp- 
office  papers, — why  have  they  not  called  for  the  books  at 
the  Stamp-office,  to  show  number  495  was  a  cab  belonging 
to  Wilby.     Gentlemen,  I  cannot  call  the  person  from  the 
Stamp-office, — it  was  not  until  to-day  that  it  came  before 
me,  that  495  was  the  number  they  fixed  on,  but  it  was 
easy  for  them  to  do  it,  and  if  upon  the  examination  at 
the  Stamp-office,  they  found  it  was  not  Wilby's  cab,  then 
it  is  quite  clear  that  you  cannot  find  a  verdict  of  guilty 
against  this  defendant     Gentlemen,  remember  that  this 
action   is  brought,  as  my  Learned  Friend,  Mr.  HiUy  has 
told  you,  for  using  a  cab ;  if  they  had  shown  that  Wilby 
was  the  driver,  that  indeed  would  have  been  some  evi- 
dence ;  but  they  have  not  shown  who  was  the  driver,  they 
have  not  shown  that  Wilby  was  the  proprietor  in  the 
way  they  ought  to  have  shown,  and  therefore  I  submit 
to  you,  and  submit  it  with  the  greatest  confidence,  that 
before  I  go  into  the  other  part  of  the  case,  you  will  agree 
with  me,  that  on  this  part  I  am  entitled  to  your  verdict. 
Gentlemen,  I  presume  from  your  silence  you  are  anxious 
the  case  should  proceed;  I  will,  therefore,  go  on  at  once, 
with  respect  to  the  question  of  the  patent.    Now,  Gentle- 
men, I  believe  that  thii<  is  the  first  time  that  any  attempt 
has  ever  been  made  in  a  Court  of  justice,  to  set  up  or 
support  a  patent  of  this  description.      This  is  a  most 
important  case  in  relation  to  patents,  because  if  you,  by 
your  verdict  to-day,  shall  support  this  patent^  then  indeed 
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we  shall  have  pateut  omnibuses^  patent  safety-vans, 
patent  carriages  of  all  descriptions.  It  is  not  within  my 
knowledge  that  ever  any  case  was  brought  into  a  Court 
of  justice  with  respect  to  a  patent  carriage ; — never.  Now, 
Gentlemen,  I  contend  before  you,  and  I  do  so  with  great 
confidence,  that  a  patent  of  this  kind  ought  not  to  be 
supported,  because  upon  the  words  of  the  Act  of  Parlia- 
ment it  would  be  generally  inconvenient.  Gentlemen, 
have  you  ever  heard  of  the  infringement  of  a  patent 
omnibus,  coach,  a  chariot,  or  carriage  of  any  descrip- 
tion, ever  being  brought  into  a  Court  of  justice.  Therefore 
I  submit  to  you  with  very  great  confidence,  that  this 
patent  ought  not  to  be  supported  in  a  Court  of  law. 
Gentlemen,  what  is  the  charge  made  by  my  friend  ? — ^and 
we  had  better  see  that  by  the  note  I  have  taken  of  my 
friend*8  speech,  for  that  gentleman  was  almost  as  in- 
genious as  the  patent  itself,  for  we  must  look  to  the 
terms  of  the  charge  made  against  Mr.  Wilby :  first,  they 
say,  ^'  that  he  did  on  the  7th  of  May,  in  the  year  of  our 
Lord  1838,  and  divers  other  days  between  that  day  and 
the  commencement  of  this  suit,  unlawfully  and  unjustly, 
without  the  leave  or  license  or  agreement,  and  against 
the  will,  of  the  plaintiffs,  or  either  of  them,  did  use  and 
put  in  practice  of  the  said  description  of  vehicles  called 
cabs,  with  certain  improvements  therein,  which  were  then 
intended  to  imitate  and  resemble,  and  did  imitate  and  re- 
semble the  said  improvements." 

Gentlemen,  let  us  see  what  the  improvements  are. 
They  do  not  set  out  in  the  declaration,  they  do  not  set 
out  in  the  patent,  what  they  are,  and  therefore,  we  are 
obliged  to  look  at  the  patent  and  the  specification. 
Well,  let  us  see  what  they  are.  These  are  the  words : 
**  And  we  do  claim,  first,  the  application  of  a  driving- 
seat,  or  box,  (or  such-like  convenient  support  for  the 
driver,)  to  the  back  of  such  description  of  two- wheeled 
one-horse  vehicles,  as  are  so  constructed  that  the  pas- 
sengers enter  in  front,  and  suitable  for  cabs,  as  above 
described.  Secondly,  we  claim  a  mode  of  applying  and 
working  of  a  window,  or  blind,  to  cabs  from  the  outside, 
as  above  described.  Thirdly,  the  applying  a  safety-frame 
and  platform,  (by  which  the  passengers  enter  in  front,) 
on  springs,  when  the  driver's  seat  is  placed  either  at  the 
back  or  on  the  top,  and  in  front,  as  above  described ;  but 
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we  do  not  claim  the  application  of  such  safety-frame  and 
platform,  when  not  placed,  together  with  the  body  of  the 
vehicle,  on  springs;  neither  do  we  claim  the  application 
of  the  platform  by  which  the  passengers  enter  in  front, 
when  on  springs,  when  driven  from  the  .seat  at  the  side, 
as  has  been  done  in  a  cab  before.  Fourthly,  the  mode 
of  applying  the  side  and  back  springs  of  cabs,  whereby 
the  passenger's  seat  is  below  the  position  of  the  springs, 
as  above  described.  Fifthly,  the  mode  of  communicating 
the  motion  of  the  wheel  of  a  cab,  to  a  suitable  train  of 
wheel-work,  for  measuring  the  distance  gone,  as  above 
described."  Now,  Gentlemen,  these  are  the  claims  con- 
tained in  the  specification ;  there  are  five  of  them,  and 
I  should  like  to  know  upon  them,  what  charge  they  make 
against  the  defendant  here.  They  say  that  he  has  imitated 
and  resembled  the  said  improvements;  not  any  particular 
part  of  the  said  improvements,  but  the  improvements 
altogether. 

Mr.  Justice  CoUmatu — The  allegation  is,  that  he  has 
imitated  some  of  them. 

Mr.  HilL — Yes;  that  he  imitated  and  resembled  the 
said  improvements. 

Mr,  Justice  Coltman. — It  is  divisible,  the  allegation  as 
supported, —  so  much  is  proved  as  is  requisite  to  maintain 
the  action. 

Mr,  Ball. — The  charge  made  against  us,  is,  that  it 
resembles  the  said  improvements ;  your  Lordship  will  be 
good  enough  to  take  a  note  of  it,  that  I  made  the  point. 
With  respect  to  the  resembling  the  said  improvements,  the 
imitation  is  with  respect  to  the  seat  behind,  and  to  the 
frame ;  or  else,  with  respect  to  its  being  an  infringement, 
there  is  no  charge  of  the  kind ;  the  charge  is  with  respect 
to  the  seat  behind,  and  the  frame.  Now,  Gentlemen,  the 
declaration  then  proceeds  with  the  other  charges, — what 
is  our  plea  ?  we  have  pleaded  this  was  not  a  new  inven- 
tion, and  my  friend  says  it  is  not  a  new  invention ;  he 
says  in  the  most  ingenious  way  that  ever  I  heard  put  to 
a  Jury,  he  says,  this  is  not  a  new  invention,  but  it  is  a 
new  combination.  If  it  is  new  in  its  combination,  I 
should  have  imagined  that  the  entire  combination  should 
have  imitated  the  patent ;  he  says  the  driving-box  is  not 
new,  that  the  other  things  are  not  new,  and  unless  every 
part  be  new,  my  Lord  will  tell  you  upon  these  pleadings, 
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this  patent  cannot  be  supported.  I  say,  unless  the  com- 
bination, unless  every  part  be  new,  it  is  impossible  that 
this  patent  can  be  supported;  in  order  to  support  it, 
every  part  must  be  new.  Now,  Gentlemen,  let  us  go  to 
the  other  point.  They  say  this  is  a  new  invention,  and 
they  say  it  was  a  new  invention  on  the  21st  of  December, 
1836.  Was  it  not  proved  to  you  by  the  cross-examina- 
tion of  the  plaintiffs'  own  witness,  namely,  the  gentle- 
man in  the  mechanical  department,  that  the  cab  was  in 
use  in  the  streets  of  London  before  the  21st  of  December, 
1836.  If  a  cab  of  that  kind  was  in  use  in  September, 
1836,  seen  by  all  persons,  or  might  have  been  seen  by  all 
persons,  in  the  city  of  London,  what  right  have  they  to 
say  that  any  person  had  not  a  perfect  right  at  that  time, 
or  any  time  before  his  patent  came  out,  to  imitate  the 
cabriolets  which  had  been  seen  in  the  previous  Septem- 
ber. Gentlemen,  just  see  what  a  miserable  action  this  is. 
They  bring  an  action  against  a  man  for  having  exhibited 
a  cabriolet  on  the  4th  and  5th  of  October,  1838,  brought 
out,  as  they  say,  upon  the  instigation  of  the  Safety  Com- 
pany themselves,  because  they  apply  to  have  the  cabriolets 
taken  out ;  there  was  then  an  objection  made,  but  after- 
wards the  cab  was  taken  out. 

Mr.  Hill, — You  must  not  represent  the  evidence  that 
way. 

Mr.  Ball. — I  am  speaking  advisedly  when  I  say  so. 
Haynes  was  called  as  a  witness  on  the  part  of  the  plain- 
tiffs, and  Haynes  certainly  said  that  he  went  to  the  yard 
and  saw  the  cab,  that  he  wished  to  hire  it,  and  it  was  re- 
fused him  because  the  plate  was  not  down.  It  was  upon 
the  instigation  of  the  Patent  Safety  Company,  who  are,  in 
fact,  the  plaintiffs  in  this  case;  I  say,  it  was  upon  their 
instigation  that  the  cabriolet  in  question  was  used  on  the 
4th  and  5th  of  October  last. 

Mr.  Justice  Coltman. — Not  upon  the  evidence;  there 
is  evidence  that  he  hired  it  only. 

Mr.  Ball. — Yes,  my  Lord ;  but  let  us  see  the  manner 
in  which  it  was  hired.  What  do  thev  do  with  it  ?  I  say 
there  is  no  evidence  of  this  being  Air.  Wilby's  cabriolet, 
for  just  see  what  was  done.  A  man  goes  and  follows  a 
cabriolet  to  Hyde  Park  Corner ;  he  there  gets  into  it,  and 
then  drives  to  the  Patent  Safety  Company's  Offices,  and 
it  is  permitted  there  for  the  length  and  breadth  of  the 
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cabriolet  to  be  taken,  and  that.  Gentlemen,  was  the  only 
time  that  the  cabriolet  was  ever  used ;  for  it  was  never 
used  but  upon  that  occasion.  Gentlemen,  why  have  not 
they  brought  actions  against  twenty  other  cabriolets ;  for 
you  find  no  less  than  twenty  different  sorts  of  cabriolets 
with  seats  behind  have  been  and  are  now  used ;  and  yet 
there  is  this  single  action  brought  against  this  poor  man, 
Mr.  Wilby,  for  the  use  of  the  cabriolet,  as  they  say,  on 
the  4th  and  5th  of  October,  1838;  and  there  is  not  one 
of  the  gentlemen  who  have  been  called  can  say  the 
cabriolet  was  ever  seen  after  that  period. 

Mr,  HilL — Haynes  says  to  the  contrary. 

Mr.  Ball. — Gentlemen,  upon  the  whole  of  the  case  I 
think  you  will  have  no  doubt  that  the  defendant  is  entitled 
to  a  verdict ;  first,  the  evidence  is  not  satisfactory  with 
respect  to  Wilby  being  the  person  who  is  the  proprietor 
of  the  cabriolet.  They  have  not  given  you  the  most  satis- 
factory evidence  of  the  point, — they  have  not  called  the 
officer  from  the  Stamp-office  to  prove  it,  who  could  have 
proved  in  a  moment,  if  such  were  the  fact.  I  presume 
they  went  to  the  Stamp-office,  and  found  he  was  not  the 
proprietor,  and  they  attempt  to  establish  their  case  by 
such  evidence  as  you  have  heard.  Gentlemen,  upon  the 
second  point  I  contend,  that  this  is  a  patent  which  ought 
not  to  be  supported  in  a  Court  of  law,  inasmuch  as  there 
was  a  cabriolet  of  this  description  taken  out  into  the 
streets  of  London  for  hire,  without  any  patent,  and  next 
that  there  was  a  patent  in  the  name  of  Hansom,  there 
being  only  ten  of  that  description ;  and  I  say  upon  the 
whole  of  the  case  that  I  am  entitled  to  your  verdict,  and 
I  am  quite  sure  with  respect  to  Mr.  Wilby,  you  will  find 
that  he  was  not  the  proprietor  of  the  cabriolet. 

Mr.  Justice  Coltman, — Gentlemen  of  the  Jury,  this  is  an 
action  brought  by  the  plaintiffs,  against  the  defendant, 
Mr.  Wilby,  for  infringing  their  patent  rights.  Gentlemen, 
the  defendant  has  pleaded  several  pleas  in  answer  to  that 
allegation.  The  first  plea  is,  that  he  is  not  guilty  of  the 
infringement,  that  is  to  say,  he  did  not  use  a  cabriolet 
made  on  the  principle  of  the  plaintiffs',  which  was  an 
infringement  of  the  patent  right  of  the  party ;  and  that 
involves  two  questions :  first,  whether  what  is  produced 
before  you  was  used  by  Mr.  Wilby,  and,  second,  whether 
it   is   an   infringement  of  the  rights  of  the   patentees  ? 
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He  secondly  alleges,  that  the  invention  was  not  new. 
And,  thirdly,  that  the  plaintiffs  are  not  the  first  and  true 
inventors. 

As  regards  the  first  point,  the  plaintiffs  put  in  the 
patent  and  specification  which  have  been  read  to  you, 
and  which  it  is  as  well  to  advert  to,  to  see  what 
they  claim  as  their  invention.  They  claim, — **  first,  the 
application  of  a  driving  seat  or  box  (or  such-like  con- 
venient support  for  the  driver),  to  the  back  of  such  de- 
scription of  two-wheeled  one-horse  vehicles,  as  are  so 
constructed  that  the  passengers  enter  in  front/'  They  do 
not  claim,  as  their  invention,  that  they  merely  put  the  driver 
behind,  but  they  put  him  behind,  whilst,  at  the  same  time, 
there  is  accommodation  and  convenience  for  the  passenger 
to  enter  the  cabriolet  in  front  and  not  behind.  The  second 
mode,  which  they  claim  as  new,  is  the  mode  of  ap- 
plying the  German-shutter  or  blind  to  the  outside. 
Now,  the  third  mode  they  claim  as  being  new,  is, 
**  the  applying  a  safety  frame  and  platform,  (by  which 
the  passengers  enter  in  front)  on  springs,  when  the  driver's 
seat  is  placed  either  at  the  back  or  on  the  top  and  in 
front,  as  above  described ;"  that  is  to  say,  the  applying  of 
a  sort  of  frame  or  platform,  by  which  the  passengers  enter 
in  front  and  not  behind, — that  they  claim  also  as  being  new 
in  its  combination.  Then,  Gentlemen,  they  proceed  to  ex- 
plain what  they  do  not  claim.  **  We  do  not  claim  the  appli- 
cation of  such  safety  frame  and  platform  when  not  placed, 
together  with  thebody  of  the  vehicle,  on  springs;"  therefore, 
they  say,  as  far  as  a  carriage  of  that  description  is  used,  the 
only  novelty  they  claim,  is,  that  the  frame  is  on  springs  ; 
and  then  they  say,  '^  neither  do  we  claim  the  application  of 
the  platform  by  which  the  passengers  enter  in  front,  when 
driven  from  the  seat  at  the  side."  Therefore,  in  their  ex- 
planation, they  exclude  two  other  descriptions  of  carriages, 
which  they  do  not  claim  as  part  of  their  patent,  as  a  novelty, 
except  applying  the  frame  upon  springs.  **  The  mode  of 
applying  the  side  and  back  springs  of  cabs,  whereby  the 
passengers'  seat  is  below  the  position  of  the  springs,  as 
above  described  ;*'  that  is  the  next  part,  and  that  is  the 
fourth  point  that  they  claim  ;  that,  they  say,  has  never  been 
done  before.  And  fifthly,  "the  mode  of  communicating 
the  motion  of  the  wheel  of  a  cab  to  a  suitable  train 
of  wheel-work  for  measuring  the  distance  gone."  Now 
these  are  what  they  claim  as  being  new ;  and  it  is  un- 
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doubtedly  true,  as  the  Coanael  has  jast  told  you,  that  each 
of  these  matters  which  they  daim  as  new,  must  be  made 
oot  to  yoor  mind  to  be  new,  and,  if  so,  the  defendant  is 
not  entitled  to  ose  them  at  all ;  and  if  you  should  be  of 
opinion  that  they  are  new,  and  some  of  them  oot  new,  it 
b  no  defence  if  be  takes  2Uiy  part  of  it,  for  he  is  liable ; 
becaase  if  the  patent  is  new,  the  party  is  entitled  to  the 
benefit  of  all  and  every  part  of  it;  therefore,  if  the  de- 
fendant has  taken  any  part  of  that  which  the  patentees  have 
a  title  to,  the  action  would  lie ;  hot  yon  mast  be  of  opinion 
that  each  of  the  five  articles  they  daim  are  new.  Now, 
Gentlemen,  as  to  the  last  point,  whether  in  point  of  fact 
the  defendant  has  made  use  of  the  cabriolet  in  question ; 
that  depends  upon  the  testimony  of  two  witnesses,  namely, 
Henry  Haynes  and  Hugh  Mallett. 

Mr.  Haynes's  evidence  is,  that  he  went  to  Seymour- 
yard,  Portman- street,  Bryanston-sqnare,  about  the  4th 
of  October  last ;  that  he  saw  a  cabriolet  come  oot  of  the 
yard,  which  is  the  same  as  the  model  before  yoo.  He  says 
^it  had  no  platform;  I  watched  it  to  New-street- mews, 
Dorset-street.  I  saw  it  leave  the  Mews  about  7  o'clock, 
and  it  went  back  to  Seymour  Yard.'*  He  says,  **  I  went 
the  next  morning  there.  I  saw  the  cabriolet  come  out. 
Wilby,  that  is  the  defendant,  has  a  stable  and  coach- 
houses in  Seymour-yard,  and  I  followed  it  to  Hyde-park- 
corner/'  and  he  there  got  into  the  cab;  and  then  he  gives 
us  a  detail  of  what  passed  in  the  course  of  the  day.  Now 
that  is  the  evidence  as  far  as  he  goes,  namely,  that  this 
cabriolet  came  out  of  Seymour-yard,  in  which  yard  the 
defendant  has  a  stable  and  coach-house^  and  that  the 
name  of  Wilby  was  on  the  cabriolet  in  question. 

Mr.  Ball. — Your  Lordship  will  remember  also  he  said 
that  he  did  not  know  the  defendant,  Wilby. 

Mr.  Justice  Coltman. — Yes,  he  did  not  state  that  he 
knew  who  he  was. 

Then  Hugh  Mallett  also  speaks  to  these  particulars, 
and  his  evidence  is  material  upon  this  point  of  the  case, 
because  he  is  acquainted  with  Wilby ;  and  he  informs  us 
that  Wilby  had  the  premises  spoken  of  by  last  witness. 
He  says,  "  I  live  in  Well -street-yard,  Seymour-place  ; 
the  defendant  has  premises  in  Seymour-yard  ;*'  he  says  he 
used  to  keep  a  cabriolet,  and  the  model  seems  like  it. 
Then  he  says,  "  The  model  which  seems  to  have  been 
taken  from  the  cabriolet  hired  on  the  5th  of  October,  is 
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very  like  Wilby's  cabriolet."  Then  he  says,  **  I  told  Wilby 
one  day  I  heard  them  say  in  York-mews,  that  they  were 
going  to  watch  him  out  on  that  day,  and  I  advised  him  to 
keep  it  in,  and  he  told  me  he  shoald  not  keep  it  in  for  any 
one.''  He  appears  to  have  been  a  person  keeping  several 
men  at  work,  and  occasionally  working  for  the  Patent 
Safety  Company.  Gentlemen,  that  is  the  whole  of  the 
evidence  applicable  to  this  point  of  the  case;  and  you 
must  be  satisfied  whether  this  cabriolet  was  used  by  Mr. 
Wilby,  or  by  his  authority.  It  is  not  necessary  for  the 
determining  of  that  question,  that  he  should  have  driven 
it  himself;  if  he  lets  it  out  it  comes  to  the  same  thing, — 
if  he  gets  the  profits  of  it.  Then  it  is  necessary  to 
identify  the  model  before  you  as  being  a  representation 
of  the  cabriolet  that  came  out  of  this  yard  on  the  morning 
in  questioo,  and  fi)r  that  purpose  Haynes  tells  you  that  on 
the  4th  of  October  he  endeavoured  to  hire  it,  but  could  not 
succeed,  but  on  the  5th  he  did,  and  took  it  first  to  Hyde- 
park-'Corner,  afterwards  to  Mr.  Duncan,  the  solicitor  in 
the  cause,  and  from  thence  it  is  traced  to  the  office  of  the 
Patent  Safety  Company ;  it  is  taken  by  him  to  the  place 
where  the  Patent  Office  is  held,  and  there  a  drawing  was 
taken  of  it,  and  twice  copied,  and  from  that  drawing  the 
model  before  you  is  taken,  as  being  the  model  of  the  de- 
fendant's cabriolet,  and  that  cabriolet  he  states  to  be  cor- 
rectly agreeing  with  the  drawing  taken.  Now  there  is 
nothing  else  in  his  evidence  that  is  very  material.  How- 
ever in  the  course  of  cross-examination,  he  was  asked, 
whether  there  were  not  cabriolets  driving  about  town, 
marked  "  Hansom's  Patent  Safety "  cabriolets,  with  a 
seat  behind,  and  that  appears  to  be  true  that  there  are, 
and  in  truth  it  appears  that  they  had  a  number  of  cabrio- 
lets prepared  to  be  launched  according  to  Hansom's  Patent 
Safety  cabriolets,  and  they  did  not  think  it  necessary, 
when  they  adapted  it  to  a  new  machinery,  to  strike  out 
the  name  of  Hansom's  Patent  Cabs.  He  also  proves, 
which  is  relied  upon  here  by  the  Gentleman  who  appears 
for  the  defendant,  there  was  another  cabriolet  which  was 
sent  out  in  the  year  1836.  That  is  proved  by  Haynes, 
I  think. 

Mr,  Ball, — No,  it  is  Dolby's  evidence. 

Mr,  Justice  Coltman, — Yes.  Before  the  time  when  the 
patent  issued, — in  December,  1836,  upon  one  occasion 
what  he  calls  an  experimental  cabriolet,  not  then  in  a  fit 
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state  to  go  out;  but  they  were  experimentalizing,  and 
probably  for  the  purpose  of  some  invention  of  this  nature; 
that  is,  before  the  time  when  the  patent  was  taken  out,  it 
was  sent  out  for  about  twenty  minutes.  Gentlemen,  it  is 
quite  trifling  to  suppose  that  that  can  at  all  diminish  the 
claim  of  the  party  who  had  sent  out  the  cabriolet  when 
the  invention  was  completed,  that  that  should  be  supposed 
not  to  be  new,  because  he  had  made  an  experiment  of  this 
sort ;  for  the  invention  could  not  be  perfected  without 
experiments,  and  that  does  not  at  all  detract  from  the 
claim  of  the  plaintiffs ;  and  in  truth  the  principal  point 
for  your  consideration  is  the  evidence  of  the  different 
engineers,  who  have  been  called  to  satisfy  your  minds 
that  this  cabriolet,  sent  out  by  the  defendant,  is  an  in- 
fringement of  the  original  invention  of  the  patent  cabri- 
olets, and  that  it  is  a  new  and  useful  invention.  Now 
upon  that  subject  Mr.  Carpmael  states, — he  is  a  civil 
engineer,  and  engaged  in  patents,  and  has  compared 
the  two  models :  he  never  had  heard  of  the  plaintiffs'  in- 
vention before  the  patent.  These  two  models,  he  says,  are 
made  very  well  indeed.  The  defendant's  model  is  on  the 
principle  of  the  patent.  Then  the  model  was  handed  up 
to  him,  and  he  explained  how  the  thing  stood.  He  says 
there  is  a  great  advantage  in  putting  the  driver's  seat 
behind,  as  compared  with  others  which  have  existed,  and 
which  were,  in  fact,  the  cabriolets  used  formerly ;  he  says 
there  is  an  advantage  in  putting  the  driver  on  the  seat 
behind,  instead  of  the  side  or  the  front  In  the  one  case 
with  the  seat  at  the  side,  the  driver  was  obliged  to  leave 
his  horse  to  go  down  to  assist  the  passenger  out,  and  the 
horse  has  very  often  started  off.  With  regard  to  the  seat 
in  front,  the  driver  was  in  a  very  dangerous  situation,  and 
it  was  highly  disagreeable  to  passengers,  because  of  the 
dirt  splashing  in  their  face.  Gentlemen,  what  you  have 
to  try  is,  whether  the  invention  is  new  upon  this  part  of 
the  case.  This  witness  says,  in  Adam's  patent  there  is 
a  seat  behind,  but  at  the  same  time  the  passenger  gets  in 
behind.  It  is  with  a  view  apparently  to  this  circumstance 
they  claim  the  application  of  the  driving  seat  or  box,  so 
constructed  that  the  passenger  enters  in  front,  because  if 
they  had  claimed  it  generally  with  respect  to  the  driving 
seat  behind,  Adam's  patent  had  that  before,  and  that  would 
not  have  been  new  ;  but  the  novelty,  as  witness  alleges, 
is  having  the  driving  seat  behind,  and  the  fare  gets  in  in 
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front.  He  says,  if  the  passenger  gets  in  behind,  you 
cannot  apply  the  spring  frame  so  conveniently  as  upon 
this  plan.  He  says,  heretofore,  when  such  a  frame  was 
used,  it  formed  part  of  the  framing  of  the  axle,  so  that  it 
all  formed  one  solid  frame.  That  is  with  a  view  to  the 
third  point  that  is  mentioned,  namely,  ''the  applying  a 
safety  frame  and  platform  (by  which  the  passengers  enter 
in  front),  upon  springs,  where  the  driver's  seat  is  placed 
either  at  the  back  or  on  the  top,  and  in  front,  as  above 
described."  It  is  not  new  having  a  safety  frame  like  this, 
but  the  novelty  is,  and  which  is  claimed  by  the  patent,  that 
instead  of  forming  one  solid  work,  it  is  placed  upon  springs, 
and  the  consequence,  he  says,  is,  there  would  be  a  direct  jar 
to  the  horse.  He  says,  the  making  of  safety>springs,  in 
conjunction  with  the  seat  behind,  is  the  essence  of  that 
part  of  the  invention ;  therefore  they  were  obliged  to  limit 
the  invention,  so  as  not  to  claim  that  invention  which  had 
formerly  existed,  of  having  the  safety  frame  on  springs, 
when  the  seat  was  by  the  side  of  the  driver.  That  was 
done  before,  and  if  they  had  claimed  it,  it  would  not  be  new, 
and  therefore  they  limit  the  claim  as  to  the  novelty,  by 
applying  it  to  springs,  when  the  driver's  seat  is  either  at 
the  top  or  behind.  He  says,  the  seat  of  the  passenger 
is  below  the  point  of  suspension,  by  which  greater  ease  is 
attained  ;  passengers  can  get  in  and  out  without  the  driver 
descending  ;  and  the  door  opens  conveniently  at  the  back, 
so  that  it  protects  the  passengers  getting  in.  He  says, 
the  mode  by  which  the  shutter  is  applied  is  a  new  and 
useful  contrivance;  so  is  the  odometer  useful;  it  shows 
how  fur  the  cab  has  gone.  He  says,  the  odometer  is 
not  new,  but  only  the  mode  of  applying  it  to  a  carriage 
body  on  springs  is  new ;  therefore,  it  would  not  have  done 
to  have  claimed  that  as  new,  therefore  what  is  claimed  is, 
*  the  mode  of  communicating  the  motion  of  the  wheel  of 
the  cabriolet  to  a  suitable  train  of  wheel-work  for  measur- 
ing the  distance  gone,  as  above  described.'  He  says, 
I  have  compared  Wilby's  cabriolet  with  the  patent  cab; 
he  says  it  is  an  infringement;  the  only  difference  is  the 
absence  of  the  odometer  and  the  blind ;  but  the  safety 
frame  is  wholly  on  the  principle  of  the  cabriolet,  but  is 
not  so  efficient  as  in  the  patent  cabriolet.  In  point  of 
fact,  the  point  of  infringement  according  to  their  witness's 
statement,  is  the  application  of  the  driving  seat  or  box  to 
the  back  of  the  cab,  and  the  safety  frame.     It  appears  to 
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be  the  case  id  both  carriages,  that  the  seat  is  behind,  and 
the  passenger  can  enter  them  in  front.  Secondly,  they 
apply  the  safety  frame  npon  springs,  when  the  driver's 
seat  is  placed  either  before  or  behind.  The  third  point 
of  infringement  is,  **  the  mode  of  applying  the  side  and 
back  springs  of  cabs,  whereby  the  passenger's  seat  is 
below  the  position  of  the  springs,  as  above  described." 
Now  he  says,  the  only  substantial  difference  is  the 
absence  of  the  odometer  and  the  blind :  the  frame  is  not 
so  good,  forward  it  is  the  same,  but  backwards,  it  does 
not  extend  so  far  back;  he  says,  the  seat  behind  is  the 
same  sort  of  seat  that  you  see  for  the  guard  of  a  mail 
coach  ;  that  is  not  a  driver's  seat,  and  it  requires  con- 
siderable mechanical  skill  to  construct  such  a  cabriolet  as 
has  been  done  in  this  case.  Then  Mr.  Cottam  is  called, 
and  his  evidence  in  substance  is  the  same ;  and  I  am  not 
aware  that  reading  it  will  assist  you  much.  Gentlemen, 
there  have  been  also  called  before  you  three  coach  makers ; 
namely,  Mr.  Tilbury,  Mr.  Haughton,  and  Mr.  Rackham, 
who  all  agree  they  have  seen  no  cabriolet  like  this,  with 
the  exception  of  Hansom's  Patent  Safety  cabriolet,  which 
they  consider  has  a  resemblance  to  this  cabriolet;  but  the 
engineers  say  it  differs  in  some  particulars,  namely,  it  is 
not  upon  springs  ;  and  it  was  also  different  in  this  respect, 
that  the  point  of  suspension  was  more  above  the  line  of 
attraction.  Now,  Gentlemen,  you  will  perhaps  like  to 
have  the  points  you  will  have  to  determine  before  you.  If 
you  wish  to  look  at  them,  there  are  five  different  points 
which  the  parties  claim  as  being  new;  and  if  you  are  of 
opinion  that  they  have  established  that  they  are  new,  then 
that  part  of  the  case  is  made  out,  and  the  verdict  ought 
to  be  for  the  plaintiffs.  Gentlemen,  as  to  the  plea  that 
they  were  not  the  first  inventors,  there  is  no  evidence 
produced  before  you  to  show  they  were  not,  and  they 
have  got  the  patent ;  and  the  remaining  point  for  your 
consideration  is,  whether  you  are  satisfied  that  Mr.Wilby 
used  a  cabriolet  of  this  description,  which  is  alleged  to  be 
an  infringement  of  the  patent  of  the  plaintiffs.  If  he  in- 
fringed any  part  of  that  which  the  party  claims  as  new, 
that  is  an  infringement,  though  he  does  not  take  the  whole 
of  it.     Gentlemen,  you  will  now  consider  your  verdict. 

Mr.  M.  Z).  Hill  applied  for  a  certificate  under  the  5  and 
6  W.  IV.  c.  83,  s.  3,  that  the  validity  of  the  patent  came  in 
question. 
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Mr.  Justice  Coltman, — I  think  you  are  entitled  to  the 
certificate. 

Mr.  Ball  objected  that  under  the  pleadings  he  was  not 
allowed  to  question  the  validity  of  the  patent. 

Mr,  Justice  Coltman. — I  think  the  validity  of  the  patent 
has  in  part  come  in  question  under  the  plea  that  the  in- 
vention was  not  new,  and  that  the  plaintiffs  are  not  the 
first  and  true  inventors.     But  I  will  look  into  it. 

The  certificate  was  afterwards  granted. 

The  Jury  having  consulted  for  a  few  moments^  returned 
a  verdict  for  the  plain tiflTs. 


GALLOWAY  AND  ANOTHER  v.  BLEADEN. 

In  the  Court  of  Common  Pleas,  before  the  Lord  Chief  Justice  (Sir  N, 
Tindal),  and  a  Special  Jury. — Nov,  29,  1839. 

This  was  an  action  brought  by  the  plaintififs  against  the 
defendant,  who  was  the  registered  ofiicer,  or  secretary  to  a 
Steara-boat  Company,  for  the  infringement  of  a  patent* 
granted  to  one  ot  the  plaintiffs,  Elijah  Galloway,  on  the 

*  The  specification  was  as  follows : — 

'^  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — Now  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  EUijah  Galloway,  do 
hereby  declare  the  nature  of  my  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  fully  described  and  ascertained 
in  and  by  the  following  description  thereof,  reference  being  had  to  the 
drawings  hereunto  annexed,  and  to  the  figures  and  letters  marked 
thereon,  (that  is  to  say) : — 

"  My  invention  relates  to  the  methods  of  affixing  the  floats  or  paddles 
of  paddle-wheels,  whereby  I  am  enabled  more  advantageously  to  apply 
the  power  of  the  engines,  and  at  the  same  time  in  a  great  measure  pre- 
vent concussions  from  the  floats  or  paddles  in  entering  and  avoiding 
lifting  so  much  water  on  leaving  it,  by  which  means  the  swell  heretofore 
so  prejudicial  is  in  a  great  degree  avoided.     But,  in  order  that  my  in- 
vention may  be  most  fully  described  and  readily  applied  to  the  varied 
circumstances  of  difierent  vessels,  I  will  first  explain  the  diagram,  fig.  1; 
having,  however,  first  stated  that  in  constructing  wheels  to  new  vessels, 
it  will  be  necessary  to  make  the  calculations  precisely  in  the  same  way 
as  if  ordinary  fixed  radial  floats  or  paddles  were  to  be  used,  in  order  to 
ascertain  the  quantity  of  surface  for  the  floats  or  paddles,  with  reference 
to  the  number  of  strokes  of  the  engines,  its  power,  and  the  desired 
velocity  to  be  obtained  to  the  vessel ;  biit  in  place  of  having  the  whole 
depth  of  the  float  of  one  unbroken  area,  the  floats  as  used  by  me,  are  in 
divided  portions,  and  it  is  the  method  of  arran^ng  such  divided  floats, 
according  to  the  principle  hereafter  described,  which  constitutes  the 
invention  secured  by  the  present  letters  patent 

''  Fig.  1 ,  represents  a  diagramW  two  circles,  a,  a,  and  6,  b.  The  circle, 
a,  a,  being  the  circle  or  course  of  the  outer  edges  of  the  floats,  and  the 
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18th  day  of  August,  1835.  The  declaration  stated  the 
grant  of  the  letters  patent,  and  the  assignment  of  one 

circle,  6,  b,  that  of  the  inner  edges  of  the  floats,  d,  e,  is  a  radial  line 
which,  according  to  the  most  general  method  of  affixing  floats,  would 
represent  one  of  the  floats  of  a  paddle-wheel.  Now,  when  a  paddle- 
wheel  is  propelling  a  vessel  at  any  given  velocity,  an  imaginarj'  circle 
may  be  drawn  (say  6,  6,)  the  circumference  of  which  multiplied  by  the 
number  of  revolutions  in  a  given  time  will  exactly  coincide,  in  measure- 
ment, with  the  distance  through  which  the  vessel  has  moved  in  the  same 
given  time,  and  I  prefer  that  such  line  should  coincide  with  the  circle 
which  the  inner  edges  of  the  floats  traverse.  This  circle,  6,  6,  may, 
therefore,  when  the  vessel  is  in  motion,  be  conceived  to  roll  along  the 
imaginary  horizontal  line,  c,  c.  Such  being  the  case  any  point  in  the 
whole  area  contained  within  the  circle,  a,  a,  will  describe  in  its  passage 
through  space  a  cycloidal  curve,  but  the  curve  described  by  the  point,  d, 
will  be  a  true  cycloid,  and  conceiving  the  line,  c,  c,  to  be  the  water  line 
at  which  the  vessel  floats,  and  the  point,  cf,  to  be  at  first  in  contact  with 
the  point,  /,  and  then  the  circle  or  disc,  6,  6,  to  be  rolled  along  c,  c,  till 
it  reaches  its  present  position,  the  segment  of  a  cycloid,  </,/,  would 
thereby  be  generated.  Now,  if  a  bar  or  curved  plate  were  aflixed  to  the 
circles,  a,  6,  of  the  form  of  the  curve,  d,  /,  such  body  or  curved  plate 
would,  in  causing  the  wheel,  a,  a,  and  6,  b,  to  revolve  in  the  direction 
of  the  arrow,  enter  the  water,  and  be  completely  immersed,  every  part 
passing  through  the  point, /,  on  the  line,  c,  or  surface  of  the  water. 

"Having  thus  explained  the  principle  of  generating  the  curve,  rf,/, 
I  will  now  proceed  to  describe  the  manner  of  affixing  the  float-boards 
according  to  my  invention. 

"  Fig.  2,  represents  a  side  elevation,  and  fig.  3,  a  perspective  view  of 
a  paddle-wheel,  having  my  invention  applied  thereto ;  ^,  ^,  g,  g^  g,  g, 
are  a  series  of  portions  of  floats  which  radiate  from  the  common  centre 
of  the  paddle-wheel.  These  portions  of  floats  are  set  on  a  curved  line 
approximating  to  the  line,  dj  /,  fig.  1  ;  but  the  drawing,  figs.  1  and  2, 
having  been  made  from  a  paddle-wheel  actually  constructed,  is  not 
exactly  of  the  same  curvature  as  </,  /,  but  will  sufficiently  explain  the 
principle  of  this  invention,  by  assuming  the  bars,  as  in  fig.  1,  to  be 
arranged  on  the  curve,  J,  /,  and  the  bars  constituting  a  float-board  to 
touch  the  curve,  c/,  /,  at  their  outer  edges  as  shown  at,  ^,  g,  g,  g,  g^  g, 
fig,  1  ;  these  portions  of  float-boards  are  securely  affixed  to  the  paddle- 
wheel  by  screw  bolls  and  nuts,  or  by  other  well-known  means.  Now,  it 
will  he  obvious  that  if  the  paddle-wheel  be  supposed  to  be  revolving  in 
the  direction  of  the  arrow,  fig.  2,  and  the  vessel  going  at  such  speed  as 
that  her  velocity  is  equal  to  the  inner  circle,  6,  6,  then  the  bars  consti- 
tuting one  paddle,  would  enter  the  water  at  the  point,  /,  or  nearly  so, 
and  displace  a  very  little  more  water  than  that  disturbed  by  the  lowest 
bar.  Thus  the  waste  of  power  attendant  on  the  entrance  of  a  common 
radial  float-hoard  is  obviated,  and  the  concussion  produced  thereby 
almost  entirely  avoided.  When  the  paddle  arrives  at  the  point  of  deepest 
immersion,  the  resistance  reaches  its  maximum,  thence  gradually  dimi- 
nishing until  it  quits  the  water  at  j,  and  the  water  falls  more  easily 
through  the  open  spaces  between  the  bars  than  from  the  common  paddle. 

"  1  wish  it  to  be  understood,  that,  although  only  the  true  cycloidal 
curve,  generated  as  I  have  shown  in  fig.  1 ,  is  best  adapted  to  cause  the 
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half-share  to  Routledge^  and  assigned  as  breaches,  that 
the  Company  made  paddle-wheels  for  propelling  vessels, 

series  of  bars  forming  a  paddle  to  enter  the  water  in  the  way  I  have 
described,  yet  there  is  a  limit  beyond  which  the  true  cycloidal  curve 
ceases  to  be  the  most  efficient  arrangement ;  this  is  when  the  retrograde 
motion  of  the  paddle  through  the  water  is  much  greater  than  I  have 
assumed  in  fig.  1.  For  it  is  obvious  that  if  the  circle  coinciding  with 
the  vessel's  velocity  were  only  half  the  diameter  of  a,  o,  fig.  1,  then  a 
cycloidal  curve  generated  under  such  circumstances,  passing  through,  d^ 
would  reach  at  its  outer  extremity  to  the  point,  /,  (fig.  1).  In  that  case, 
if  the  bars,  g,  g,  g,  g^  </,  g^  were  arranged  upon  such  curve,  they  would 
be  considerably  wider  apart  than  is  shown  in  figs.  2  and  3,  and  I  have 
ascertained  that  it  is  essential,  in  order  to  obtain  the  maximum  of  pro- 
pelling resistance  in  padilles  of  this  description,  that  the  space  between 
any  two  of  the  bars,  ^,  ^,  g,  g,  g^  g^  should  not  be  too  great,  and  thereby 
lose  the  property  of  acting  in  combination  or  conjunction,  thereby  entail- 
ing a  loss  of  propelling  resistance.  And  I  would  therefore  have  it 
understood,  that  when  the  cycloidal  curve  is  of  such  a  form  as  that  a 
straight  line  drawn  from  the  bisecting  point  in  the  arm  as  d^  to  the  bi- 
secting point  in  the  rim  as/,  forms  a  very  considerable  angle  to  the  radius, 
(/,  e,  (say  </,  /,)  then  I  do  not  confine  myself  to  the  cycloidal  curve,  but 
place  the  bars  in  such  positions  that  they  will  be  nearer  to  each  other 
than  if  placed  in  the  direction  from  d  to  /. 

"  I  do  not,  therefore,  confine  myself  to  the  necessity  of  the  cycloidal 
curve,  rf,/ (though  such  curve  under  the  precise  circumstances  therein 
set  forth  is  the  most  efficient  arrangement  of  the  bars),  for  I  am  aware 
that  if  the  bars,  ^,  ^,  g^  g,  g^  g^  were  placed  upon  a  curve  or  line  (forming 
even  a  straight  line)  at  a  less  angle  tnan  d^  /,  to  dy  e,  they  would  have 
a  superior  effect  to  the  common  paddle  ;  or,  supposing  the  cycloidal  curve 
to  extend  from  d  to  /,  then  if  ^,  g^  g^  g^  o,  ^,  were  placed  upon  any  line 
which  formed  a  less  angle  to  rf,  e,  than  a,  /,  such  an  arrangement  would 
be  within  the  limits  of  my  claim.  It  should  be  remarked  that  since  the 
sealing  of  my  said  letters  patent,  I  have  been  informed  that  Joshua 
Field,  Esquire,  Engineer,  of  Lambeth,  some  years  before  the  date  of  my 
said  patent,  made  an  experiment  of  a  padale-whecl  on  a  small  vessel 
belonging  to  him  or  his  partners,  called  the  **  Endeavour,"  the  floats  of 
which  were  divided  into  portions,  but  they  are  not  fixed  according  to  the 
principle,  the  application  of  which  constitutes  the  object  of  my  invention, 
and  which  experiment,  I  have  been  informed,  and  from  the  nature  of 
the  construction  of  the  wheel,  I  verily  believe,'  was  declared  by  him  to 
be  a  failure ;  and  I  have  only  thus  noticed  this  experiment  in  order  to 
state,  that  I  do  not  claim  the  exclusive  use  of  divided  floats  or  paddles, 
unless  they  be  applied  and  affixed  to  paddle-wheels  according  to  the 
principle  herein  described;  and  in  order  to  point  out  more  accurately 
the  difference  of  a  wheel  constructed  according  to  my  invention,  and 
that  experimented  on  by  the  said  Joshua  Field,  I  have  annexed  a  draw- 
ing of  a  portion  of  the  said  wheel  soused  in  the  "  Endeavour,"  sufficient 
to  show  the  principle  thereof,  but  on  inspecting  the  same  drawing,  fig. 
4,  it  will  be  evident  ihat  the  portions  of  the  floats  are  not  affixed  accord- 
ing to  the  method  described  and  claimed  by  me. 

"  I  would  in  conclusion,  wish  it  to  be  understood,  that  I  lay  no  claim 
to  the  various  parts  of  paddle-wheels  herein  described,  and  generally 
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according  to  the  said  inTcntion,  in  imitatiiHi  of  the  said 
ioTeotiony  to  which  the  defendant  pleaded — 

First,  not  goilty ; 

Second,  that  Galloway  was  not  the  first  and  tme  in- 
ventor; 

Third,  that  the  invention  was  not  particular! j  described. 

Fourth,  that  the  said  invention  was  not  amy  manner 
of  new  manufacture  within  the  realm,  but  had  been,  and 
was,  in  public  use  at  the  date  of  the  granting  such  letters 
patent ;  with  these  pleas,  the  defendant  filed  the  following 
objections : — That  Gralloway  was  not  the  first  and  true 
inventor ;  that  the  alleged  improvements  had  been,  and 
were,  invented  by  Messrs.  Maudslay  and  Field,  or  one  of 
them ;  that  this  use  of  divided  float-boards,  on  the  prin- 
ciple of  the  said  alleged  invention,  had  been  invented  and 
used  by  the  said  Messrs.  Maudslay  and  Field  before  the 
date  of  the  said  letters  patent ;  that  the  said  alleged  inven- 
tion was  not  the  invention  of  any  manner  of  new  manu- 
facture within  this  realm,  but  the  discovery  of  a  principle, 
and  that  the  said  letters  patent  tended  to  prevent  that 
principle  being  investigated  and  usefully  applied  by  others; 
that  the  specification  did  not  describe  and  ascertain  the 
nature  of  the  said  invention,  and  was  obscure  and  uncertain, 
and  did  not  give  or  suggest  any  means  of  determining 
the  supposed  point  called  /;  nor  did  the  specification 
state  or  show  at  what  angle  it  was  that  the  said  patentee 
places  the  bars  or  floats,  in  such  positions  that  they  will 
be  nearer  to  each  other  than  the  said  position,  d  to  /,  nor 
did  the  specification  show  at  what  angle  or  line,  whether 
curved  or  straight,  the  float-boards  were  to  be  placed,  nor 
did  it  show  when  the  space  between  them  would  be  too 
great ;  that  the  principle  of  the  patent,  and  the  application 
of  the  principle  had  been  discovered  and  made  by  Messrs. 
Maudslay  and  Field,  or  one  of  them,  before  the  date  of 
the  said  letters  patent ;  that  the  specification  was  too  large 
and  extensive,  and  the  claims  too  extensive,  inasmuch,  as 
it  included  a  certain  invention  of  a  similar  kind,  made, 
used,  and  put  in  practice  previously  to  the  date  and  grant 

well  known,  when  the  same  are  not  combined  according  to  the  method 
of  affixing  the  portions  of  floats  as  herein  explained.  And,  I  do  declare, 
that  my  invention  consists  in  affixing  the  portions  of  floats  or  paddles, 
9t  9y  9f  9*  according  to  the  arrangements  herein  described. — In  witness 
whereof,  &c. 

"  Elijah  Galloway.*' 


% 
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of  the  said  letters  patent,  by  the  said  Messrs.  Maudslay 
and  Field. 

Mr.  Attorney-General  (Campbell),  Mr.  V.  Richards, 
and  Mr.  M.  Smith  appeared  for  the  plaintiffs. 

Mr.  M.  D.  Hilly  and  Mr.  R.  Alexander  for  the  de- 
fendant. 

Mr.  Attorney 'General  addressed  the  Court  as  follows: 
— May  it  please  your  Lordship :  Gentlemen  of  the  Jury,  I 
have  the  honour  to  represent  before  you  one  of  the  most 
ingenious  and  meritorious  members  of  society,  I  mean 
Mr.  Elijah  Galloway ;  it  is  on  account  of  his  unwearied 
assiduity,  that  steam  navigation  has  reached  the  pitch  of 
perfection  which  we  now  witness.  Gentlemen,  you  are 
of  course  aware  that  great  inconvenience  has  been  felt 
from  the  common  paddle-wheels ;  and  must  have  been  a 
good  deal  annoyed  by  the  vibration  that  you  feel  on  board. 
What  is  the  cause  of  that?  It  is.  Gentlemen,  by  the 
sudden  immersion  in  the  water  of  the  paddle  ;  the  paddle 
being  a  continuation  of  the  radius  from  the  axis,  this  large 
body  being  at  once  immersed  in  the  water  there  is  a  great 
shock,  there  is  a  great  concussion,  and  a  great  loss  of 
power.  When  it  becomes  vertical  it  will  do  its  duty,  but 
as  soon  as  it  is  leaving  the  water  it  produces  the  greatest 
inconvenience  from  the  back  water  it  lifts  up ;  it  thereby 
causes  a  very  great  resistance,  and  retards  the  progress  of 
the  vessel.  Gentlemen,  there  have  been  various  contriv- 
ances resorted  to^  for  the  purpose  of  overcoming  these 
inconveniences,  and  Mr.  Galloway  invented  awheel  which 
is  now  called  Morgan's  wheel  (Mr.  Morgan  being  the 
licensee  of  the  patent),  which  has  been  the  subject  of  a 
trial  at  law,  and  the  merits  of  which  are  universally  ac- 
knowledged.* Now  the  principle  of  that  wheel  is  different 
entirely  from  the  one  you  are  going  to  sit  in  judgment  on; 
it  imitated  the  feathering  of  an  oar ;  the  paddle  was  still 
of  one  piece,  which  was  made  to  enter  the  water  at  the 
favourable  angle,  then  to  become  vertical  when  it  was  at  the 
lowest  point  of  immersion ;  and  then  it  was  so  contrived, 
that,  on  leaving  the  water,  it  should  assume  another  angle, 
and  merely  move  out  of  the  water,  without  the  resistance 
which  had  been  experienced  from  the  radial  wheel.  Gen- 
tlemen, this  was  found  most  successful,  and  the  only 
objection  was  the  fear  that  it  might  get  out  of  order,  and 
the  difficulty  there  would  be  of  repairing  it  when  the  vessel 

*  Morgan  v.  Seaward,  ante^  p.  1. 
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was  at  sea;  it  has  been  adopted  by  the  steam-Tessels  of 
the  Royal  Navy,  and  has  been  extremely  successfiiL  Now, 
Geritlemeny  to  obviate  this  iDconrenience,  Mr.  Galloway 
pursued  his  researches  and  followed  up  his  discoveries, 
and  the  great  object  which  he  now  had  in  view  was  to 
have  a  wheel  which  should  be  simple  and  solid,  with  only 
one  motion  from  the  axis  of  the  wheeL  In  the  present 
invention  the  float-boards  or  paddles  are  each  divided  into 
sections ;  there  had,  however,  been  attempts  made  by 
several  others  to  separate  the  paddle  into  sections,  and  to 
make  it  enter  the  water  at  different  points ;  but  these. 
Gentlemen,  had  utterly  failed  because  they  were  not  so 
contrived  as  to  make  the  difllerent  sections  of  the  paddle 
enter  by  their  edges  at  the  same  point  of  the  water,  and 
they  were  at  a  considerable  distance  from  each  other,  so 
that  these  different  sections  did  uot  operate  as  one  float. 
The  great  problem  was  to  have  the  sections  of  the  float  to 
come  nearly  to  enter  the  water  at  the  same  point,  and  uot 
distant  from  each  other,  so  that  they  might  operate  as 
one;  and  then.  Gentlemen,  that  it  should  revolve,  and 
leaving  the  water,  that  it  should  not  at  all  offer  the  resist- 
ance which  is  opposed  by  the  radial  paddle,  consisting  of 
one  continuous  mass.  Gentlemen,  after  many  experi- 
ments, and  a  great  deal  of  time  spent,  and  very  consider- 
able expense  incurred,  Mr.  Galloway  did  discover  the 
curve  upon  which  the  different  sections  of  this  paddle 
should  be  placed  to  gain  his  true  object:  viz.,  entering 
the  water  at  the  same  place,  and  their  not  being  so  far 
distant,  so  that  they  might  operate  as  one  single  float. 
Gentlemen,  in  the  latter  end  of  1834,  Mr.  Galloway,  had 
completed  his  experiments  and  wholly  accomplished  his 
object;  in  the  latter  end  of  that  year,  and  in  1835,  he 
communicated,  confidentially,  his  discovery  to  several 
persons,  and  on  the  18th  August,  1835,  he  took  out  his 
patent,  and  the  following  month  publicly  put  his  invention 
into  use.  He  was  then  a  good  deal  surprised  to  hear  that 
a  gentleman  of  the  name  of  Field  claimed  to  have  dis- 
covered this  wheel ;  but  Mr.  Field  made  no  such  wheels 
at  that  time,  nor  ever  made  such  wheels  until  the  year 
1837  or  1838.  But,  Gentlemen,  there  having  been  experi- 
ments made  by  Mr.  Field, — abortive  experiments  made  by 
Mr.  Field,  of  which  Galloway  had  notice  before  he  enrolled 
his  specification,  he  mentioned  in  that  document  those 
experiments,  and  clearly  and  satisfactorily  distinguished 
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his  invention,  from  that  of  which  it  was  said  Mr.  Field 
was  the  discoverer.  Gentlemen,  Mr.  Galloway's  paddle- 
wheel  had  the  most  brilliant  success.  Whatever  experi- 
ments Mr.  Field  had  made  were  abortive  ;  it  was  with  him 
a  total  failure.  But  if  he  had  made  this  discovery,  which 
my  client,  Mr.  Galloway,  had  made,  it  would  have  been 
just  as  successful  in  his  hands,  as  it  was  in  the  hands  of 
Mr.  Galloway.  Mr.  Field  is  a  gentleman  most  extensively 
employed  in  fitting  up  steam- vessels, — he  had  the  most 
ample  opportunity  of  putting  his  wheels  upon  any  vessels 
of  which  he  had  the  fitting  up,  but  he  adhered  to  the  old- 
fashioned,  entire,  continuous,  and  radial  paddle;  and  until 
the  year  1837,  he  did  not  at  all  think  of  making  them  in 
the  manner  by  which  the  floats  are  divided  into  sections, 
on  the  principle  of  the  wheel  of  Mr.  Galloway.  Gentle- 
men, the  success  of  my  client's  wheel,  I  say,  was  brilliant; 
as  soon  as  it  was  shown  to  the  public,  it  was  seen,  from  its 
simplicity,  from  its  solidity,  and  from  its  efficiency^  to  be 
superior  to  any  they  had  before  known.  It  was  adopted 
by  steam-packet  companies ;  it  was  adopted  by  some  of 
the  ships  in  Her  Majesty's  service,  and  by  many  private 
traders  proceeding  to  different  parts  of  the  world,  and, 
among  others.  Gentlemen,  it  was  adopted  by  the  Com- 
mercial Steam- Packet  Company,  who  are  the  defendants 
on  this  record,  and  are  sued  through  their  secretary,  Mr. 
Bleaden.  And  I  must  say,  that  they  come  with  a  very  ill 
grace  to  defend  this  action,  and  to  say  they  are  en- 
titled to  pirate  the  invention  of  Mr.  Galloway,  when  they 
themselves  again  and  again  purchased  from  him  his  patent 
wheels,  and  paid  him  for  a  license  to  allow  them  to  have 
another  and  another  pair  of  wheels  made  upon  his  prin- 
ciple. Now,  Gentlemen,  I  say,  that  having  got  our  wheels 
manufactured  by  us,  they  having  acknowledged  to  us  that 
this  was  a  valid  patent,  having  had  their  vessels  fitted  up 
with  this  patent,  I  do  think  it  is  not  quite  correct  for  them 
to  go  to  another  person  (who  makes  these  wheels,  perhaps 
a  little  cheaper, — he  pirating  our  invention),  and  then 
say  they  will  give  nothing  for  a  license,  because  they 
allege  that  the  patent  is  void.  Gentlemen,  Messrs.  Rout- 
ledge  and  Galloway  went  on  successfully  during  1836  and 
1837,  and  then  there  was  a  certain  degree  of  envy  at  the 
success  which  they  enjoyed,  and  others  claimed  to  make 
this  wheel  exactly  according  to  the  specification,  and  said 
that  they  would  set  Mr.  Galloway  at  defiance.     Amongst 
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others,  I  am  sorry  to  say,  we  must  enumerate  the  Com- 
mercial Steam-Packet  Company ;  this  action  is  brought 
against  them  rather  than  against  Mr.  Field, — we  might 
easily  have  brought  an  action  against  him,  because  it  is 
notorious  that  he,  upon  our  principle,  has  fitted  up  the 
Great  Western,  the  exploits  of  which  are  celebrated  all 
over  the  world,  but  it  was  thought  a  fairer  proceeding, 
that  this  action  should  be  brought  in  such  a  shape  as  to 
allow  Mr.  Field  himself  to  be  called  as  a  witness,  and,  I 
may  say,  a  witness  in  his  own  cause.  Well,  then,  what 
is  the  defence  ?  Gentlemen,  it  is  said,  I  think^  there  are 
two  defences  :  one  is  that  Mr.  Galloway  was  not  the 
inventor,  and  that  Mr.  Field  was  the  inventor  of  it 
previously;  and  secondly,  that  the  specification  is  not 
sufficient.  Gentlemen,  it  is  not  at  all  disputed  that  before 
any  experiments  were  made,  either  by  Mr.  Galloway  or 
Mr.  Field,  the  notion  had  been  entertained  of  dividing  the 
float-board  into  sections;  that  had  been  tried,  but  the 
mode  of  doing  it  efficiently  had  never  been  discovered, 
because  merely  to  divide  the  float-board  with  sections, — 
to  make  each  section,  as  it  were,  a  separate  float-board, 
will  retard  the  motion  of  the  vessel.  It  is  said,  that  in 
1833,  Mr.  Field  showed  a  wheel  to  the  Lords  of  the  Ad- 
miralty. Gentlemen,  it  will  not  be  very  material  to  con- 
sider what  that  wheel  was,  because  the  showing  of  it  to 
the  Lords  of  the  Admiralty  was  no  publication, — was  no 
general  practice  of  the  invention,  and  would  not  deprive  a 
person  who  subsequently  made  the  same  discovery  from 
taking  out  a  patent  for  it.  But,  Gentlemen,  I  very  much 
believe  at  that  time  that  Mr.  Field  knew  nothing  of  the 
principles  upon  which  Mr.  Galloway's  wheel  is  con- 
structed. In  that  year  Mr.  Field  fitted  up  a  steamer^ 
called  the  **  Endeavour,"  by  way  of  experiment,  the  paddle- 
wheels  of  which  had  the  float-boards  separated  into  sec- 
tions, but  those  sections  were  not  upon  the  curve  described 
by  Mr.  Galloway ;  that  the  curved  line  upon  which  the 
sections  were  fixed  was  not  a  cycloid  ;  that  the  dififerent 
sections  did  not  enter  the  water  at  the  same  place,  and 
that  they  were  at  such  a  distance  from  each  other  that 
they  did  not  operate  as  one  float,  and  the  best  proof  that 
the  trial  was  a  failure,  was  the  fact  that  Mr.  Field  had  the 
wheel  removed,  and  the  "  Endeavour"  was  again  navigated 
by  the  old-fashioned  radial  paddle-wheel,  and  it  is  this  wheel 
or  Mr.  Field  that  Mr.  Galloway  disclaims  in  his  specification. 


OF    PATENT   CASEB.  675 

Gentlemen,  if  the  invention  had  been  constructed  on  the 
principle  of  Mr.  Galloway's  wheel,  and  the  experiment 
had  been  successful,  Mr.  Field  would  immediately  have 
taken  a  patent,  he  would  have  secured  this  most  valuable 
invention,  but  instead  of  that  he  drops  it  entirely,  and 
from  that  time  until  the  year  1837,  he  never  fitted  up  a 
single  vessel  on  a  similar  principle.  Now,  Gentlemen,  I 
think  that,  in  all  these  cases,  Juries  may  adopt  this  as  a 
safe  test  and  criterion, — Who  brought  this  discovery  to 
perfection  ?  Who  made  it  efficient  for  the  public  service  ? 
Mr.  Field  failed,  and  if  Mr.  Galloway  had  not  taken  up 
the  subject, — if  he  had  not  made  his  experiments, — if  be 
had  not  prosecuted  his  inquiries,  the  wheel  that  is  now 
adopted  by  the  Great  Western,  the  British  Queen,  and 
other  steamers,  would  never  have  been  brought  into  use* 
Gentlemen,  the  second  objection  in  the  validity  of  the 
patent,  is  that  the  specification  is  not  sufficient  to  instruct 
a  workman  to  make  the  wheel ;  I  shall  show  that  any 
workman  of  competent  skill,  by  merely  having  the  speci* 
fication  laid  before  him,  and  who  is  in  the  habit  of  making 
paddle-wheels,  can  do  it  without  the  smallest  difficulty* 
Well,  then,  we  have  no  dispute  about  infringement,  and  the 
only  question  I  apprehend  will  be  whether  Mr.  Field  was 
the  inventor,  and  publicly  practised  the  invention  before 
the  18th  of  August,  1835.  Gentlemen,  with  this  observa- 
tion I  will  now  content  myself ;  I  will  call  my  witnesses, 
and  I  trust  that  this  patent  will  be  established,  and  that 
this  discovery  which  has  been  so  beneficial  to  the  public, 
may  likewise  be  beneficial  to  the  ingenious  gentleman  who 
is  the  author  of  it. 

William  Carpmael,  civil  engineer,  sworn,  examined  by 
Mr.  Attorney- General. — Has  known  Mr.  Galloway  ten 
or  twelve  years,  during  which  time  he  has  frequently 
consulted  me  upon  bis  inventions.  He  shewed  me  a 
model,  and  described  the  general  principle  upon  which 
he  proposed  to  construct  the  wheel  which  is  the  subject 
of  the  present  trial,  either  the  latter  end  of  1834  or  be- 
ginning of  1835 :  I  have  been  very  much  consulted  upon 
the  subject  of  paddles,  I  should  say  that  almost  every  ex- 
periment that  has  been  made  on  paddle-wheels  has  come 
before  me^  in  some  shape  or  other.  As  far  as  I  know  the 
principle  of  Mr.  Galloway's  invention,  it  was  new  at  the 
time  of  his  taking  out  his  patent.  There  has  always  been 
great  inconvenience  experienced  in  using  paddle-wheels 
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with  the  radial  floats  being  one  continuous  substance; 
each  float-board  gives  a  blovir  as  it  enters  the  water,  and 
causes  great  concussion  and  vibration,  and  the  power  that 
is  required  to  force  the  paddles  into  the  water  is  prejudicial 
to  the  engine.  The  object  of  all  modern  improvements 
has  been  to  get  rid  of  that  loss  of  power,  and  also  to  get 
rid  of  the  shocks.  There  is  a  loss  of  power  on  leaving 
the  water,  in  proportion  to  the  approach  of  the  float  to  the 
horizontal  position,  or  sharpness  of  the  angle  at  which  it 
comes  out,  according  to  the  circumstances  under  which 
the  ship  is  labouring.  In  my  opinion  Mr.  Galloway's 
wheel  is  calculated  to  obviate  these  difficulties;  the  prin- 
ciple upon  which  this  wheel  is  constructed  is  this, — sup- 
posing a  wheel  is  passing  along  a  level  surface,  a  point  in 
that  wheel  generates  a  certain  curve,  which  is  called  a 
cycloid,  and  the  patentee  claims  the  affixing  of  the  dif- 
ferent portions  of  which  a  float-board  consists  upon  a 
cycloid,  with  the  view  that  they  should  follow  in  that 
same  cycloid,  and  consequently  follow  each  other,  so  that 
the  outermost  one  ofthe  parts  of  a  float-board  having  entered 
the  water,  the  next  part  thereof  would  follow  in  the  same 
curve.  Notwithstanding  the  onward  motion  of  the  wheel 
and  the  space  between  each  of  the  parts,  owing  to  the 
space  between  them  being  small,  the  quantity  of  water 
that  could  by  possibility  slip  through  would  be  very 
trifling,  and  they  would  substantially  act  as  a  solid  float- 
board.  With  respect  to  the  wheel  of  the  "  Endeavour," 
supposing  it  to  have  been  upon  the  cycloidal  curve,  it 
would  not  be  within  the  boundary  line  pointed  out  by  Mr. 
Galloway.  The  former,  so  far  as  1  have  been  able  to 
torture  and  turn  it  about  in  every  shape  and  form,  appears 
to  me  to  be  upon  no  cycloidal  line  at  all.  The  parts  of  a 
float-board  on  the  wheel  of  the  ^  Endeavour,'*  would  not 
enter  the  water  at  the  same  place ;  there  would  be  a  very 
considerable  separation  between  them,  and  in  a  large 
wheel,  for  instance,  if  it  were  on  the  Great  Western,  I 
should  think  the  points  of  entering  the  water  of  the  sepa- 
rate parts  of  a  float-board  would  be  as  far  apart  as  two 
feet,  or  even  more;  the  effect  would  be  the  reverse  of  Mr. 
Galloway's  wheels,  in  which  the  edge  of  the  first  part  of  a 
float-board  would  break  up  the  water,  and  the  second 
part  would  follow  into  that  broken  water,  and  the  third 
into  that.  There  is  not,  nor  could  there  be  in  Mr.  Field's 
wheel,   at  any  one   time,  anything   like  a  perpendicular 
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position  of  all  the  parts  of  a  float-board ;  one  part  must 
have  proceeded  according  to  the  distance  of  one  from  the 
other^  which  is  very  considerable.  A  wheel  upon  this 
construction  would  not  get  rid  of  the  shock  sufficiently, 
and  I  think  it  would  work  worse  than  the  common  radial 
float  [The  witness  by  large  models  explained  the  work- 
ing of  the  plaintifl^s  wheels,  and  also  Mr.  Field's  wheel, 
showing  that  in  the  plaintiff's  the  several  parts  of  a  float- 
board  acted  as  a  single  one ;  whereas  in  that  of  Mr.  Field 
each  part  worked  independently,  and  as  a  float-board  in 
itself.]  The  wheels  of  the  Grand  Turk  and  the  Chieftain 
are  constructed  upon  the  principles  of  Mr.  Galloway's 
invention.  [The  witness  was  speaking  of  two  models  of 
the  defendant's  wheels,  on  the  vessels  of  the  Company 
called  the  Chieftain  and  the  Grand  Turk.]  The  specifi- 
cation is  so  drawn  that  no  person  could  fail  to  make 
wheels  according  to  the  patent. 

The  witness  was  cross-examined  by  Mr,  M.  D.  Hill^ 
chiefly  with  a  view  to  show  that  there  never  could  be 
an  instance  of  a  vessel  having  all  the  conditions  of  the 
specification,  which  assumes  that  the  inner  edge  of  the 
float-board  or  paddle  should  be  the  water-line,  and  that 
the  distance  run  should  be  that  described  in  space  by 
the  inner  edge  of  the  float-board  or  paddle,  and  that 
therefore  the  specification  tended  to  mislead,  and  a  party 
making  wheels  for  vessels  where  this  state  of  things  could 
not  be  had  would  be  misled.  The  witness  showed  that 
the  Great  Western  wheels  had  all  the  conditions  of  the 
patent,  and  they  were  made  by  Mr.  Field,  every  person 
making  wheels  according  to  the  patent  would  get  as 
near  to  the  perfect  state  as  the  circumstances  of  the  par- 
ticular vessel  would  admit  of,  and  could  not  fail  to  do  so 
if  the  specification  were  fairly  looked  into.  No  specifica- 
tion could  meet  every  variety  of  case,  but  the  speci- 
fication gave  the  invention  in  the  most  perfect  state. 
[Much  of  the  evidence  is  necessarily  left  out,  owing  to 
the  witness  speaking  of  various  models  and  diagrams  to 
illustrate  the  subject,  which  cannot  be  given,  and  would 
not  be  intelligible,  unless  the  reader  bad  the  models  and 
diagrams  before  him.] 

George  Coilatn,  Engineer,  examined  by  Mr.  jittomey- 
General — I  have  examined  the  construction  of  the  wheel 
that  is  the  subject  of  Mr.  Galloway^s  patent,  which  I  be- 
lieve was  quite  new  at  the  time  the  patent  was  taken  out. 
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It  differs  from  the  ordinary  radial  wheel  by  the  floats 
being  divided  and  arranged  in  a  cycloidal  cunre.  There 
are  great  advantages  resulting  from  the  use  of  such  a 
wheel,  the  violent  shocks  that  the  common  radial  paddle 
subjects  the  vessel  to,  are  greatly  reduced.  It  enables  a 
vessel  to  be  more  deeply  laden,  with  less  injury  to  her 
speed  than  with  common  radial  floats.  It  prevents  her 
from  having  so  much  loss  from  what  is  called  tail-water; 
the  pieces  erf  the  float-board  should  all  be  within  such  a 
space  apart,  that  they  shall  act  in  concert  with  each 
other;  all  to  be  nearly  vertical  when  at  the  greatest  pro- 
pelling point,  that  is,  when  vertical  or  a  little  beyond. 
If  they  are  so  far  apart  that  they  will  not  act  in  con- 
cert, there  is  no  saving  of  power.  A  wheel  constructed 
upon  the  principle  of  that  used  in  the  Endeavour  would 
not  be  any  improvement  upon  the  common  radial  wheel. 
I  have  carefully  examined  Mr.  Galloway's  specification, 
upon  reading  which  no  competent  workman  could  find 
the  slightest  difliculty  in  constructing  the  wheel.  [This 
witness  also  spoke  to  the  same  models  and  diagrams  as 
the  previous  witness.] 

Cross-examined  by  Mr.  Hill. — It  is  not  necessary  that 
the  floats  should  be  arranged  on  the  cycloidal  curve,  any 
curve  coinciding  as  nearly  as  possible  with  the  cycloid 
*  will  do ;  there  are  half  a  dozen  curves  that  would  do, 
there  is  the  involute,  the  evolute  of  a  circle,  and  the 
volute. 

Joseph  Gibbs  sworn. — Examined  by  Mr.  Richards. — 
I  am  Engineer  of  the  Croydon  railway ;  I  have  frequently 
been  on  board  vessels  that  have  used  Mr.  Galloway's 
paddles;  the  difference  between  those  and  boats  propelled 
by  the  ordinary  wheel  is  very  great.  The  motion  of  the 
vessel,  in  its  progress  through  the  water,  is  much  softer, 
in  the  one  cane  there  was  a  distinct  blow  of  the  paddle, 
and  in  the  other  case  it  was  more  equal  and  uniform. 
Mr.  Galloway  communicated  this  invention  to  me  in  the 
latter  part  of  1834.  He  showed  me  the  model,  and  also 
a  drawing  and  diagram  of  his  paddle-wheel,  and  he  gave 
me  the  reasons  for  adopting  it,  and  those  reasons  are  pre- 
cisely the  same  as  those  contained  in  the  specification  of 
the  patent. 

Mr.  Attorney-GeneraL — My  Lord,  this  is  the  plaintiff's 
case. 

Mr.  Hill — May  it  please  your  Lordship,  Gentlemen  of 
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the  Jury,  it  now  becomes  my  turn  to  address  to  you  some 
observations  upon  the  case  which  has  been  presented  to 
you  by  my  Learned  Friend,  the  Attorney-General,  and 
also  to  state  what,  on  my  part,  I  shall  find  it  necessary 
to  lay  before  you,  on  the  part  of  the  defendant.  My 
Learned  Friend  began  by  stating,  that  his  client  was 
a  gentleman  to  whom  steam-navigation  was  much  in- 
debted ;  he  described  to  you  the  invention  which  is  the 
subject  of  the  present  cause;  he  spoke  of  its  brilliant 
success ;  he  said,  that  no  sooner  had  this  invention  been 
made  known  than  it  was  adopted  by  steam-boat  com- 
panies, by  private  individuals,  and  I  thought  he  had  said 
also  by  the  Government;  therefore  I  thought  we  should 
have  had  an  array  of  witnesses,  because,  if  he  be  correct, 
none  could  be  wanting  to  show  to  you  the  wonderful 
success  which  had  accrued  to  the  proprietors  of  the 
steam-paddles  made  by  the  plaintiff.  We  have  heard 
something  of  the  Great  Western, — is  any  one  person 
brought  forward  connected  with  that  vessel  ?  What  you 
heard  from  Mr.  Carpmael,  yesterday,  was  mere  hearsay. 
Gentlemen,  I  shall  show  you,  on  the  part  of  my  client, 
who  has,  I  think,  been  attacked  very  unnecessarily  by 
my  Learned  Friend,  that  all  his  brilliant  anticipations 
hare  been  failures.  Gentlemen,  my  client  purchased  two 
pair  of  paddles  from  the  plaintiff;  but  as  a  proof  that 
they  did  not  succeed,  I  shall  show  you  that  they  have 
been  all  taken  away  and  replaced  by  other  paddles  of 
the  most  simple  construction ;  and  although  my  Friend's 
clients  have  had  models  made  for  the  purpose  of  show- 
ing, they  have  never  ventured  to  explain  them.  However, 
we  may  also  have  a  little  better  fortune  with  the  Chief- 
tain ;  and  I  think  we  shall  not  require  much  mathematics 
to  get  a  proper  idea  of  its  construction.  [The  Learned 
Counsel  then  explained  the  nature  of  the  wheels  repre- 
sented on  the  models  of  the  Grand  Turk  and  Chieftain, 
which  were  fully  described  by  the  witnesses  for  the 
plaintiff.]  Gentlemen,  my  clients  having  adopted  the  pad- 
dle-wheel which  I  have  described  in  preference  to  those 
of  the  plaintiff's,  were  much  surprised  to  find,  that  my 
Lenrned  Friend  had  been  instructed  to  make  charges 
against  them,  when  they  thought  that  they  were  the  in- 
jured parties.  But  it  seems  that  my  clients  are  not  the 
persons  against  whom  the  wrath  of  the  Attorney-General 
is  directed ;  but  it  is  Mr.  Field  who  is  trying  to  put  an 
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end  to  this  brilliant  saccess,  and  of  course  Mr.  Field  is 
the  object  of  attack.  But,  Gentlemen,  if  Mr.  Field  is  the 
object  of  attack,  I  do  not  very  well  understand  why  the 
action  was  not  brought  against  that  gentleman.  My 
Learned  Friend  says,  **  we  could  have  attacked  Mr.  Field 
for  fitting  up  the  Great  Western,  which  is  upon  our 
principle."  Now,  if  so,  is  it  not  very  extraordinary  that 
no  one  person  is  brought  here,  to  show  to  you  a  model 
of  the  Great  Westem*s  paddles  ?  But  there  is  another 
thing  that  astonishes  me,  and  that  is  this,  that  notwith- 
standing the  amazing  success  of  Mr.  Galloway's  wheel, 
my  Learned  Friend,  to  exemplify  this  success,  brings 
before  you  the  wheels  of  the  Great  Western.  One  would 
have  thought  that  my  Learned  Friend  would  have  chosen 
some  vessel  actually  fitted  by  Mr.  Galloway,  or  under 
Mr.  Galloway's  auspices.  But  no;  he  applies  to  some 
vessel  which  was  not  made  by  Mr.  Galloway,  and  which 
I  will  show  you  was  not  on  Mr.  Galloway's  principle* 
Gentlemen,  I  shall  call  Mr.  Field,  and  you  will  hear  from 
him  the  account  of  the  whole  transaction  as  far  as  he  is 
concerned.  Gentlemen,  you  have  heard  that  formerly 
there  were  no  split-paddles  in  use — that  you  heard  from 
Mr.  Carpmael — but  what  had  a  motion  distinct  from  the 
motion  of  the  wheel  itself.  Now  those  were  the  only  sort 
of  split-paddles  that  had  been  heard  of,  up  to  the  time 
I  am  about  to  mention,  and  those  paddles  Mr.  Carpmael 
said  were  arranged  on  the  radial  principles, — ^they  only 
differed  from  the  common  steam- boat  paddles  inasmuch 
as,  instead  of  the  one  float,  the  one  float  was  cut  up  into 
several  sections,  and  these  sections  had  each  an  inde- 
pendent motion,  but  they  were  on  no  line,  either  curve'd 
or  straight,  out  of  the  radius  of  the  wheel,  and  they  were 
none  of  them  fixed,  but  had  a  motion.  Gentlemen,  you 
were  told  by  the  first  witness  that  all  machinery  con- 
nected with  steam-paddles  must  be  of  the  simplest 
description,  it  is  so  very  liable  to  get  out  of  order.  That 
was  the  fault  of  Morgan's  patent,  which  you  will  remem- 
ber was  upon  the  principle  of  feathering  the  oar.  It  was 
very  important  to  approximate,  as  nearly  as  well  could 
foe,  to  this  principle,  where  the  parts  should  be  fixed,  as 
you  have  seen  by  models  which  have  been  shown  to  you. 
Now  it  occurred  to  Mr.  Field,  that  it  would  be  desirable 
to  bend  a  board  into  a  form  that  would  be  a  cycloidal 
curve;  but  although  this  form  entered  the  water  very 
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well,  it  was  found  that,  on  coming  out,  it  spooned  out 
the  water  with  it,  and  the  evil  of  the  resistance  more  than 
balanced  the  advantage  of  the  ease  with  which  it  slipped 
into  the  water.  Mr.  Field  then  divided  the  float  into 
sections,  and  placed  three  sections  at  such  a  distance 
from  each  other  that  the  water  would  run  through.  Mr. 
Field  tried  his  experiments  in  May,  1833,  and  sub- 
mitted his  plans  to  the  Lords  of  the  Admiralty.  But 
my  Learned  Friend  says,  ^^  Oh,  you  ought  to  have  taken 
out  a  patent!"  Gentlemen,  I  think  such  a  firm  as 
Maudsley,  Son,  and  Field,  are  better  employed  than 
taking  out  patents.  Gentlemen,  in  1833,  Mr.  Field  fitted 
up  the  Fndeavour  with  one  of  his  wheels  and  one  of  the 
old  ones,  and  run  publicly  for  six  weeks  from  London  to 
Richmond;  there  was  no  concealment  nor  anything  like 
it.  I  shall  call  before  you  Mr.  Berry,  who  went  on  board 
and  examined  the  parts,  and  made  himself  acquainted 
with  the  application  of  this  principle,  long  before  Mr. 
Galloway  took  out  his  patent  Mr.  Field  continued  his 
experiments,  and  kept  a  table  of  his  improvements; 
and  to  show  that  the  cycloid  was  not  new,  but  was  per- 
fectly known  by  him,  I  have  among  the  paddles  whose 
results  are  registered,  one  which  is  entitled  "  wheel  of 
nine  cycloidal  paddles.''  So  much  for  priority.  1  shall 
show  you  that  so  far  from  confining  this  even  to  his  own 
workmen,  Mr.  Field  actually  invited  gentlemen  from 
Woolwich  to  inspect  the  invention  ;  in  fact,  he  did  every- 
thing but  keep  this  matter  a  secret.  Why,  Gentlemen, 
even  the  number  of  persons  to  whom  this  was  shown, 
was  a  matter  of  great  importance,  but,  when  you  look  at 
their  quality,  it  becomes  much  more  important  than  their 
number.  It  would  be  much  less  a  publication,  to  take  a 
steam-packet  paddle  to  a  large  inland  town,  and  show  it 
there  in  the  market-place  to  thousands,  than  it  would  be 
to  show  it  to  a  dozen  of  the  principal  engineers  in  the 
metropolis,  who  are  interested  about  such  matters. 
Therefore,  Gentlemen,  I  shall  submit  to  his  Lordship, 
that  even  if  the  patent  were  good  in  other  respects,  and 
even  if  an  Infringement  had  been  proved,  there  was  a 
publication  of  this  invention  previous  to  the  time  when 
Mr.  Galloway's  patent  was  granted.  Now,  Gentlemen, 
let  me  ask  whether  the  patent  has  been  infringed.  Mr. 
Galloway,  in  his  specification,  says, — 1  do  not  claim  the 
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splitting  of  paddles  into  parts,  nor  do  I  claim  the  paddles 
when  tiiey  are  put  on  as  they  are  put  on  in  a  certain  draw- 
ing  which   he   gives,  which,  he  says,  was   the  drawing 
of  the  Endeavour.      Now,  Gentlemen,  it  is  quite  clear 
therefore,  that   the    patentee  knows   very  well   that  he 
cannot  support  his  patent,   for   two   of  the   inventions 
which   I   have   mentioned,   namely,    splitting    the   fixed 
paddle,  and  putting  the  paddles  upon  the  wheel,  in  some 
manner  different  from  putting  them  on  the  radial  arm  of 
the  wheel,  that  is  quite  clear.     Now  see  the  ingenuity  of 
Mr.  Galloway,  who,  with  the  assistance  of  Mr,  Carpmael, 
an  ingenious  inventor,  who  is  not  an  inventor  of  paddle- 
wheels,  but  an  ingenious  inventor  of  specifications,  there 
lies  Mr.  Carpmael's  talent:    it  is  his  profession,  and  a 
very  eminent  person  he  is  in  his  profession ;  the  specification 
in  this  case  is  his  invention,  and  not  the  paddle-wheels. 
We  will  see  whether  Mr.  Carpmael  has  succeeded ;  I  am 
afraid  in  this  instance,  notwithstanding  all  his  exertions, 
he  has  been  attempting  to  make  bricks  without  straw, 
aiid  he  has  failed.      Mr.  Galloway  finds  that  it   is  too 
absurd  to  claim  the  fixed  paddles ;  that  cannot  be  done. 
It  is  absurd  to  say  that  he  invented  the  plan  of  departing 
from  the  radial  arm,  and  putting  the  floats  on  some  other 
place.      But  he  says, — Let  us  get  a  little  mathematics 
together;   let  us  get  a  little  stock  of  hard  words,  and 
then  we  will  see  if  we  cannot  map  out  a  territory  and 
claim  that  territory,  and  that  shall  be  the  only  territory 
in  which  any  man  of  sense  will  vary  from  the  radial  line, 
and  then  we  shall  get,  by  hook  or  by  crook,  the  cycloidal 
curve,   that    which  we    cannot   get    in   a   straight   line. 
Although  Mr.  Galloway  has  actually  disclaimed  the  £n* 
deavour's  paddles,  I  will  show  you  that  he  does  claim  it. 
Mr.  Cottam  says,  he  claims  all  the  territory  in  which  it 
can  be.     If  it  is  not  in  that  it  is  nowhere ;  and  Mr.  Cot- 
tam says, — We   do    not   confine   ourselves   to   cycloidal 
curves,  we  may  use  involutes,  or  evolutes,  or  volutes ;  we 
may  do  anything  at  all  till  we  go  out  of  the  family  of 
curves,  and  come  into  the  family  of  straight  lines.    That 
is,   you  cannot   have   any  line  curvilinear  or  rectilinear 
where  the  magical  territory  cannot  operate.    (The  Learned 
Gentleman  proceeded  to  read  the  specification  of  Gal- 
loway's  patent,   commenting   on   many  of  the  parts  as 
being  ambiguous,  and  that  the  invention  was  so  described 
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as  would  be  utterly  impossible  for  the  most  competent 
workman  to  make  the  paddles  from  the  specification 
alone.  The  objections  raised  were,  however,  overruled  by 
the  Learned  Judge.)  Now,  Gentlemen,  the  plaintiff's 
witnesses  have  spoken  of  the  drawing  of  Mr.  Field's 
wheel.  I  apprehend  that  that  drawing  will  be  found  in- 
correct ;  but  whether  the  variations  from  correctness  are 
important,  will  be  seen  by  the  evidence  of  the  witnesses* 
Gentlemen,  I  have  but  one  word  more ;  yon  see,  Gentle- 
men, having  traced  the  invention  up  to  the  time  when 
the  two  vessels,  one  called  the  Chieftain,  and  the  other 
called  the  Grand  Turk,  are  made,  you  see  clearly  that  the 
reason  why  the  floats  take  the  form  they  do  in  those 
vessels  is  not  from  any  abstract  love  of  cycloids,  or  any- 
thing of  that  sort.  They  are  placed  back  and  front  there 
for  safety  and  security ;  for  it  is  found  that  although  it 
holds  true  as  an  abstract  truth  in  mathematics,  that  you 
may  generate  a  cycloidal  curve  so  that  the  floats  enter  the 
water  in  the  same  gash,  as  the  workmen  say,  and  thereby 
weaken  the  resistance,  yet  that  is  only  one  truth  among 
a  great  many  others ;  and  a  little  sacrifice  of  that,  or  a 
considerable  sacrifice  of  that,  if  it  is  necessary  for  the 
purpose  of  fastening  the  paddles  close  down,  and  you  will 
find  so  far  from  its  being  advisable  to  cut  up  the  float 
into  six  parts,  as  it  is  here,  that  three  is  the  maximum, 
and  that  it  is  believed  only  two  would  be  even  better  than 
three;  therefore  you  see,  Gentlemen,  that  this  float  is 
placed  there  for  the  purpose  of  being  fixed  in  a  simple 
and  strong  manner,  which  all  the  witnesses  say  is  the 
only  one  which  is  practically  useful,  and  not  from  any 
wish  or  any  knowledge  even  of  this  gentleman^s  inven- 
tion ;  not  but,  if  I  am  correct  in  what  I  have  already 
stated,  they  had  a  right  to  do  what  they  pleased  with  his 
supposed  invention;  but  I  am  now  saying,  suppose  his 
patent  to  be  good,  that  which  we  have  done  is  no  in* 
fringement  of  the  invention  claimed  in  the  specification 
of  his  patent.  Gentlemen,  you  will  have  men  uf  science 
and  men  of  practice  brought  before  you,  who  will  point 
out  many  matters  into  which  necessarily  I  have  not  ven- 
tured to  go,  because  they  explain  scientific  subjects  some- 
what more  clearly  than  I  can  pretend  to  do.  Thus, 
Gentlemen,  on  the  whole,  I  say  there  is  no  pretence  for 
saying  that  the  plaintiff  is  the  first  and  true  inventor; 
there  is  no  pretence  for  saying  he  has  made  a  just,  and 


584  carpmael's  reports 

Eroper,  and  full  discovery  of  the  beet  mode  of  carrying 
is  discovery  or  invention  into  execution.  And,  thirdly, 
I  say,  supposing  those  two  grounds  mere  fallacies,  which 
I  respectfully  contend  they  are  not,  that,  finally,  there 
has  been  no  infringement  of  this  patent. 

Joshua  Field  sworn. — I  am  an  Engineer.  In  1833  I 
made  an  improved  wheel,  a  model  of  which  I  took  to  the 
Admiralty ;  it  was  carefully  examined  by  the  Lords  of  the 
Admiralty,  and  fully  explained  by  me  and  my  partner; 
their  Lordships  determined  on  adopting  the  wheel,  and 
gave  orders  that  the  first  vessel  that  required  fitting  up 
should  have  my  paddle.  It  was  not  applied  to  the  first 
vessel,  in  consequence  of  the  machinery  having  been 
made  by  some  other  firm.  I  left  the  model  at  the  Ad- 
miralty about  a  week.  When  I  got  it  home  I  exhibited 
it  as  a  novelty  to  any  persons  who  wished  to  see  it. 
I  had  one  of  the  wheels  fitted  to  the  Endeavour :  it  had 
the  efiect  1  anticipated, — the  agitation  of  the  water  was 
quite  removed.  I  continued  the  experiments  some  weeks, 
during  which  time  the  vessel  was  running  between 
London  and  Richmond,  carrying  passengers.  In  1835  I 
made  a  great  many  experiments,  in  order  to  ascertain  the 
properties  of  various  kinds  of  wheels,  chiefly  to  compare 
the  cycloidal  wheel,  which  I  discovered  in  1833,  with 
Morgan's  and  the  common  wheel.  I  have  carefully  exa- 
mined the  plaintiff's  wheel,  and  the  specification  of  his 
patent;  the  invention  is  precisely  on  the  same  principle 
as  the  wheel  I  invented  in  1833.  I  had  the  same  object 
in  view,  that  of  arranging  the  paddles  on  a  cycloidal 
curve,  upon  a  curve  generated  by  the  rolling  of  the  wheel 
upon  a  rolling  axis — a  rolling  circle.  The  wheels  on  the 
Chieftain  and  Grand  Turk  are  on  the  principle  of  my 
wheel  of  1833. 

Cross-examined  by  Mr.  jittorney- General. — I  have 
taken  out  several  patents :  I  did  not  take  out  a  patent  for 
my  wheel,  but  the  idea  of  doing  so  crossed  my  mind.  I 
think  a  valid  patent  for  this  wheel  would  be  very  valuable. 
The  first  vessel  I  fitted  up  with  these  paddles  was  in  the 
spring  of  1836;  it  was  the  Dover  Castle.  Her  speed  was 
not  increased  by  adopting  my  wheels.  I  have  fitted  up 
five  or  six  vessels  with  these  wheels.  The  Great  Western 
is  one  of  them.  I  did  nothing  for  the  Admiralty  before 
August,  1835.  I  fitted  up  many  vessels  in  1833  and 
18&,  but  I  did  not  use  my  divided  paddle.     I  took  the 
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paddle  off  the  Endeavour  after  the  experiment,  and  put 
on  the  old  radial  wheel.  I  did  not  fit  up  any  other 
vessel  with  my  improved  wheel,  either  in  1833,  1834, 
or  1835 ;  the  first  I  fitted  up  was  the  Dover  Castle  in 
1836.  I  commenced  my  experiments  again  in  1835,  and 
continued  them  till  about  August  of  that  year.  I  have 
the  specification ;  the  Grand  Turk  is  made  according  to 
the  specification. .  The  Chieftain  paddle  has  not  so  many 
bars,  neither  are  they  fixed  in  the  same  manner,  but  it 
is  on  the  same  principle  of  divided  boards,  placed  on 
something  like  a  cycloid.  I  do  not  consider  it  is  of  so 
much  importance  that  the  float-boards  should  be  placed 
so  near  to  each  other  as  described  by  the  witnesses.  My 
object  was  to  have  the  same  quantity  of  float  as  the 
common  paddle,  and  that  the  parts  should  follow  one 
another  in  succession ;  it  was  no  part  of  my  object  they 
should  be  so  near  together  :  I  consider  it  immaterial,  so 
far  as  the  propelling  goes,  what  distance  the  floats  are 
apart.  I  consider  that  each  float  acts  independently,  I  do 
not  see  how  they  can  assist  each  other.  It  is  desirable 
to  have  the  greatest  resistance^  but  the  resistance  will  not 
be  increased,  till  the  parts  are  actually  in  contact.  My 
object  was  to  get  the  paddles  in  the  water  to  follow  eacn 
other  on  the  cycloidal  curve,  and  to  do  that  they  must  be 
near  each  other ;  but  I  did  not  mean  to  place  them  so 
near,  with  a  view  to  increase  the  resistance. 

James  Jarvis  sworn. — Examined  by  Mr,  Alexander. ^^ 
I  was  Captain  of  the  Endeavour  in  1839;  the  model  of 
the  wheel  used  on  that  vessel  is  quite  correct.  We  tried 
it  a  month  or  six  weeks.  I  thought  it  went  a  little  faster 
than  by  the  old  paddle,  and  made  less  sea.  A  great  many 
persons  looked  at  the  wheel  during  that  time. 

James  Sheriff  sworn. — Examined  by  Mr.  Hill. — I  am 
one  of  Messrs.  Maudsley  and  Co.'s  foremen ;  I  superin- 
tended the  fitting  up  of  the  Endeavour  with  a  paddle  of 
the  same  construction  as  the  model  which  has  been  shown 
me.  She  continued  her  journey  to  and  from  Richmond 
with  this  paddle  about  a  month  or  six  weeks. 

Peter  Barlow  sworn. — Examined  by  Mr.  Hill. — I  am 
Resident  Engineer  on  the  South-Eastern  Railway ;  I  was 
engaged  by  Mr.  Field  to  arrange  the  results  of  his  experi- 
ments, in  order  to  compare  them  with  other  paddles. 
Strangers  were  admitted  to  see  these  experiments.    I  saw 


Hks  nuiiE*  t£  im  nuidit  wtuet  Mr.  FxU  cxliibited  to  the 

wnrrxfe  if  iBf  Anzucmtar :  jc  "vxe  sue  «■  At  cjdokUl 
xmirnu^  iiiS   i^  jbsz^mk^  he  isir  w^nciiile  which  the 


l»  Jf  •-  Jtryuf'mr^'  GemermL — I  hare  not 
i^UkSTsc  IT  lEacnc  yiiriirv  tei  I  had  great  oppor- 


•ZTniKi*^  vault  hrm^  vniL  ieh-  K&er  m  Waolvich,  of  seeing 
A  STTsc  iMsnyr  wiaes^.  in.  iet  louLiiiE  if  t^  Ant-boards  of 
-ne  n'^ortc  voiss.  ac?  'vsrr  aose.  ibrr  viH  act  as  one 
SKOiie-  am.  wiL  luc  uluw  me  jntLcr  lo  *H^pr_  The  pro- 
ypJimr  luiv'S'  nf  i.  naodif  k  iK  jcast  vhen  it  is  Tertica], 
mil  c  ^  zr^nasr  wixim.  x  ^:sc  cscen  the  vater.  It  ma j 
ae  rmKinfrrx  i.  jenuac  iqtixdaBL  ua  if  bit  arork  is  con- 
sunf!L  j:  t^II  nt  insmc  nun  I  am  ooerect.  I  think  no 
Mc^stnuss  rami*  rssuk  inm:  kee^to^  the  sections  d  the 
£iaa:t~ii;.ur£  itfur  xe^khst.  25  asr  are  very  near  together 
^if^  V IL  i*ii4L  ^e  v:iasr  msrc;.  faoi  if  at  a  few  inches 
loa^r:.  le  hi  j  ntrCintrg  \i  aJtrw  ihe  wazer  to  escape,  it  is 
iC  ii:  riiZ2s«*%(iuezA:^  wner'mr  ibey  are  laade  at  anj  great 

JitLL  ikl'/^jriA  FwiCTL — Exuained  hr  Jilr,  Aieramder. 
— i  ut  i^iTiEmiiffniii-ic  ir  itrua-Teaaei*  at  Her  Majesty's 
A^i^-T-i^i  1^  ^^«  xcLVT^c^  I  rT^Beaaher  the  crdcHchJ  «  heel 
^iiii:  yLz.  FftSikL  isai  zi  ]?83 :  i:  dses  aot  difler  asiich  from 
7Z*t  v^e&2»  IC  ike  Grxui  Tn:  xfid  the  Chieftain;  the 
mJ-T  £:5;r!sicg  ^  i^u  Ukfr  Liie  not  eot  the  crcloidal 
cujTTf  fc  xLiiTX.  Ti«£:n&  2«&re  brea  sereni  wheels  supplied 
fr.izL  uif  dick-yiri  rx  ZM  saiBe  pnncple,  with  only  the 

C-r.-^i-exiamiiftl  •y  Jlf%  jt^rermty-GfrnermL — There  is 
le«$  trri.^«ie  :i  zx^^jr  -zp  the  paddSe  with  two  floats  than 
whl  ^iiL.     Tztt  ±ns.  ircTssLmciii  Tessd  that  was  with  the 

J^ma  SifKS^:*%  swocil — Elximic-ed  hv  Mr,  Aicxamier. 
— I  am  e^ipaeer  to  the  Cheisea  Water  Works.  1  was 
pcesei^t  ix  soae  experiments  with  the  cycloidal  wheels  at 
JJeSiS^rs.  Masd^iey^s  in  IS35 :  the  principle  of  cycloidal 
whee<£  used  in  ihe  Er.-deivotir,  and  those  of  the  Grand 
Turk  and  Chiefijilzk  I  consider  identicaL 

G€orge  BLxrlu^d  sirom. — Examined  by  J/r.  Aler- 
mmtUr. — I  am  ec|iiieer  to  the  Commercial  Steam-Packet 
Company.  I  entered  their  senrice  in  1837  =  they  had  at 
that  time  the  Kent  and  City  of  Glasgow  fitted  with  Gal- 
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loway's  paddles.  We  had  frequent  complaints  of  the 
rivets  getting  loose.  I  found  the  wheels  in  such  a  dilapi- 
dated state,  and  so  much  trouble  and  expense  in  keeping 
them  in  repair,  that  we  took  them  oflF  and  put  on  wider 
floats,  divided  into  three  parts.  These  repairs  were  made 
by  Messrs.  Maudsleys.  I  had  three  boards  and  raised 
the  first  paddles  by  means  of  a  block,  four  inches  wide, 
fixed  on  the  radial  arm. 

The  Lord  Chief  Justice. —  What  is  this  evidence 
directed  to  ? 

Mr.  Hill, — It  shows,  my  Lord,  how  he  altered  the 
vessels  that  were  fitted  up  by  the  plaintiff. 

The  Lord  Chief  Justice. — What  is  the  object  ?  There 
is  no  plea  on  record  that  it  is  not  useful;  I  suppose 
it  is  directed  to  its  not  being  useful.  There  is  no  such 
plea. 

Miles  Berry  sworn. — Examined  by  Mr.  HUL — I  am 
a  patent  agent  and  civil  engineer.  I  saw  Mr.  Field's 
cycloidal  wheel  when  it  was  fitted  to  the  Endeavour,  I 
think  in  1833.  The  floats  were  divided  into  two  or  three 
portions ;  they  were  placed  and  arranged  as  steps,  which, 
to  me,  was  then  a  novelty  in  the  application  of  floats  to 
paddle-wheels :  one  was  on  a  radial  arm,  another  in  the 
advance  of  it,  and  the  third,  I  think,  on  the  outer  arm  of 
the  wheel :  but  how  they  were  exactly  fixed  in  that  posi- 
tion, I  do  not  recollect,  although,  I  believe,  the  model  is 
a  very  correct  representation.  I  consider  that  the  por- 
tions of  the  floats  on  the  Endeavour  are  arranged  on  what 
Mr.  Galloway  in  his  specification  calls  a  cycloidal  curve ; 
that  is,  a  kind  of  curve  generated  by  the  rolling  circle.  I 
do  not  call  the  position  of  the  Chieftain  or  the  Grand 
Turk  placed  as  a  cycloid :  they  may  pass  through  any 
given  point,  which  you  may  say  is  on  a  given  point  on  a 
rolling  surface.  They  are  placed  in  a  straight  line ;  and 
in  order  to  get  the  one  a  little  advanced,  the  man  puts  a 
block  of  wood  to  push  it  a  little  further. 

Cro^s-examined  by  Mr,  Attomey-GcneraL — When  I 
was  on  board  the  Endeavour,  I  examined  the  paddles,  but 
not  to  ascertain  at  what  curve  it  was  at  which  the  floats 
were  fixed.  I  think  it  material,  that  the  floats  should  not 
be  too  wide  apart,  or  divided  into  too  many  parts.  It  is 
material  the  floats  should  be  so  near  to  each  other  as  to 
prevent  the  water  escaping  between  the  interstices,  and 
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that  they  should  act  as  neariy  as  possible  as  one  float- 
board  ;  and  when  they  are  leaTing  the  water  tbey  should 
allow  the  water  to  escape  as  from  a  siere. 

The  Attorney- General — May  it  please  your  Lordship, 
Gentlemen  of  the  Jury,  my  Learned  Friend  in  his  address 
to  you,  has  relied  on  three  defences,  and  with  regard 
to  each  and  erery  one  of  those  he  was  equally  confident. 
Now  what  were'  the  three  defences  ?  First,  he  says  there 
was  no  infringement.  The  second  is  that  the  specifica- 
tion is  defective,  it  does  not  disclose  to  the  world  the 
information  to  which  the  public  are  entided,  and  that  a 
workman  of  ordinary  skill  could  not  make  a  wheel  of  the 
construction  claimed  from  the  specification,  and  therefore 
the  patent  is  Toid.  Then  the  third  is,  that  this  was  pub- 
licly known  before  the  date  of  the  patent,  and  that  Mr. 
Field  not  only  had  made  experiments,  but  that  he  had 
brought  these  experiments  to  a  successful  conclusion,  and 
that  this  is  Mr.  Field's  wheel,  which  was  publicly  known 
before  the  date  of  Mr.  Galloway's  patent. 

Now,  Gentlemen,  before  I  proceed  to  consider  each  of 
these  defences  in  its  order,  let  me  remind  you  of  the 
primd  facie  case  I  have  made,  that  is,  my  friend  does 
not  at  all  dispute  that  I  have  made  a  case  by  evidence 
that  entitles  me  to  your  verdict,  unless  an  answer  has  been 
given  to  it  by  evidence.  If  I  had  not,  of  course,  he 
would  have  called  on  my  Lord  to  nonsuit  the  plaintiff; 
but  he  does  no  such  thing,  he  makes  a  very  long  and 
jocular  speech.  I  must  say  it  is  very  delightful  in  a  case 
of  this  sort,  to  have  a  little  interspersion  of  jests,  although, 
perhaps,  they  are  not  exactly  best  placed ;  and  if  my 
Learned  Friend  had  had  solid  ai^uments  to  rely  on,  he 
would  have  dismissed  his  jests,  and  he  would  have  relied 
on  his  arguments.  But  my  Learned  Friend,  in  his  long 
and  elaborate  and  droll  discourse,  I  think,  did  not  at  all 
venture  to  say  that  we  had  not  made  a  case  entitling  us  to 
a  verdict,  unless  an  answer  were  given  to  it  by  evidence; 
and  how  could  he  deny  that  proposition  ?  Gentlemen, 
we  called  two  witnesses,  and  more  intelligent,  more  can- 
did, more  temperate  witnesses  I  never  wish  to  see  in  the 
witness-box,  I  mean  Mr.  Carpmael  and  Mr.  Cottam,  men 
of  great  science,  of  great  intelligence,  wholly  disin- 
terested, who  told  you  that  until  this  patent  had  been 
taken  out,  although  they  were  most  femiliarly  conver- 
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sant  with  paddle-wheels^  they  knew  of  no  paddle-wheel 
of  this  construction^  that  it  was  new,  that  it  was  highly 
useful,  and  a  very  great  improvement.  And  they  told 
you  that  according  to  the  specification  which  Mr. 
Galloway  enrolled,  that  any  ordinary  workman  would 
find  uo  difficulty  whatsoever  in  constructing  such  a 
wheel. 

Then,  Gentlemen,  my  Learned  Friend  says,  **  Well,  but 
you  have  not  called  witnesses  to  show  how  it  was  gene- 
rally introduced,  and  how  successful  it  has  been  ?"  Gentle- 
men, I  must  say  on  the  part  of  the  company  who  instruct 
my  Learned  Friend  to  make  use  of  such  an  argument 
that  it  is  most  uncandid  and  most  disingenuous,  for  upon 
the  record,  as  my  Lord  has  already  intimated,  the  useful- 
ness of  this  invention  is  admitted.  They  do  not,  on  our 
declaration,  alleging  that  it  was  useful  and  a  great  im- 
provement on  paddle-wheels,  they  do  not  venture  to  deny, 
they  do  not  say  by  their  plea,  that  it  is  not  useful.  If 
they  had,  what  would  have  been  the  consequence  ?  Why, 
Gentlemen,  we  would  have  called  witness  after  witness, 
and  would  have  occupied  twenty-four  hours,  in  showing 
the  utility  of  it,  in  showing — the  expression  I  repeat — the 
brilliant  success  which  this  discovery  enjoyed.  But  they 
admit  the  utility  of  it;  thus  leading  us  to  believe  that 
that  would  be  no  question  whatsoever  in  this  cause,  and 
now  they  would  taunt  us  for  not  having  called  evidence 
which  would  have  been  irrelevant  and  impertinent  to 
prove  that  which  they  themselves  on  the  record  have 
solemnly  admitted. 

Well,  Gentlemen,  we  having  made  out  such  a  case  upon 
such  evidence,  how  was  it  met  by  my  Learned  Friend  ? 
You  see  I  am  not  bound  to  prove  the  utility  of  it,  that  is 
admitted,  and  it  cannot  admit  of  any  doubt.  Gentlemen, 
they  are  obliged  to  admit  it,  and  it  gives  me  the  most  sin- 
cere pleasure  to  find  that  several  of  you  gentlemen  are 
very  familiar  with  the  subject,  and  know  a  great  deal 
more  of  it  than  the  counsel  on  either  side.  But  I  will 
venture  to  say  that  every  one  of  the  twelve  gentlemen  I 
have  the  honour  to  address,  without  one  single  exception, 
sees  at  once  the  great  utility  and  improvement  of  this 
invention.  It  is  allowed  on  all  hands,  aye,  by  Mr.  Berry, 
who  was  extremely  desirous,  voluntarily,  to  show  the 
model  which  he  himself  in  his  zeal  had  made.     Mr.  Berry 
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allows  that  it  is  a  great  improrement,  and  that  it  takes 
off*  from  the  shock  of  the  vessel ;  and  if  it  takes  off*  from 
the  shock  of  the  vessel,  it  must  necessarily  accelerate  her 
speed  both  in  the  rivers  and  on  the  ocean. 

We  are  now.  Gentlemen,  apon  the  question  whether 
there  has  been  an  infringement.  Let  os  see  whether 
there  has  been  an  infringement  or  not,  and  when  I  have 
considered  whether  there  has  been  an  infringement,  I  am 
entitled  to  suppose  that  in  other  respects  the  patent  is  free 
from  all  objection.  There  is  a  conclusive  admission  that 
it  is  useful,  that  it  is  a  very  great  improvement;  the 
manner  in  which  it  has  been  introduced  into  the  Great 
Western,  the  British  Queen,  the  African,  and  the  various 
companies  which  have  approved  and  adopted  it,  these 
are  abundant  proofs  of  its  utility.  But,  Gentlemen,  I 
admit,  that,  however  useful  it  may  be,  however  successful 
it  may  have  been,  that  unless  we  prove  that  it  has  been 
infringed  on  the  part  of  this  company,  on  that  issue  your 
verdict  will  be  against  me.  Now,  Gentlemen,  at  an  early 
stage  pf  this  cause  you  were  desirous  to  do  what  is  exceed- 
ing important,  and  which  cannot  be  done  too  speedily ; 
you  were  desirous  of  making  a  comparison  between  the 
two  models.  I  entreat  you,  if  you  have  the  smallest 
doubt  on  this  subject,  either  in  the  box,  or  when  you  leave 
the  box  to  consider  your  verdict,  to  take  these  models 
with  you,  compare  the  models  together,  see  if  there  can 
be  the  smallest  doubt  in  the  mind  of  any  one  of  you 
that  the  Chieftain  and  Grand  Turk  are  a  complete  slavish 
imitation  of  the  wheel,  which  is  made  under  this  specifi- 
cation. Nay,  Gentlemen,  I  do  say  most  unfeignedly,  that 
I  am  utterly  surprised  and  astonished  that  my  Learned 
Friend,  Mr.  Hill,  should  make  such  an  objection,  and  should 
rely  upon  such  a  defence,  because  only  observe  the  rea- 
soning to  which  he  himself  resorts;  he  says,  are  not  the 
Chieftain  and  the  Grand  Turk  the  same  as  the  wheel  con- 
structed by  Mr.  Field  ?  then  he  says,  Mr.  Field's  is  the 
same  as  ours :  therefore.  Gentlemen,  things  which  are 
like  a  third  will  be  like  each  other;  why  that  is  demon- 
stration you  see,  because,  according  to  his  own  showing, 
he  says,  that  the  Grand  Turk  and  Chieftain  are  the  same 
as  Mr.  Field's,  then  he  says,  if  they  are  the  same  as  Mr. 
Field's,  they  are  the  same  as  ours ;  so  much  for  the 
infringement.     You  see  my  Friend's  own  case  makes  out 
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the  infringement,  because  he  says  these  are  the  same  as 
Mr.  Field's,  and  he  says  Mr.  Field's  is  the  same  as 
ours ;  therefore  these  would  be  an  infringement  of  Mr. 
Field's  if  he  had  taken  out  a  patent,  and  if  they  would  have 
been  an  infringement  of  Mr.  Field's  if  he  had  taken  out 
a  patent,  they  are  equally  an  infringement  of  Mr.  Gal- 
loway's. 

Now  I  have  disposed,  in  a  very  few  sentences,  of  the 
first  defence  relied  on  by  my  Learned  Friend,  we  now  come 
to  one  of  which  he  was  equally  confident  with  the  other 
two.  Now,  Gentlemen,  we  come  to  the  second,  and  that 
is,  that  the  specification  is  not  sufficient,  upon  which  sub- 
ject I  think  that  he  has  not  examined  any  witnesses 
except  himself.  The  whole  of  my  Friend's  case  on  this 
point  was  a  question  put  to  Mr.  Field,  when  my  Learned 
Friend,  Mr,  Alexander^  had  sat  down,  and  he  thought 
by  way  of  suggestion  that  it  might  be  worth  while 
just  to  ask  him  respecting  the  specification.  Now  what 
does  that  witness  say,  bearing  in  mind  that  we  have 
proved  by  Mr.  Carpmael  and  Mr.  Cottam,  that  any  work- 
man of  ordinary  skill,  by  reading  the  specification,  might 
have  made  the  wheel;  well,  how  was  that  evidence  to  be 
met?  It  ought  to  have  been  met  by  calling  a  number 
of  workmen  of  competent  skill,  who  might  have  said 
that  they  had  tried  to  make  the  wheel,  but  they  had  tried 
in  vain,  that  it  did  not  contain  sufficient  information  for 
discovering  the  curve  either  on  one  side  or  the  other; 
but  no  such  evidence  is  given.  It  is  most  strange  they 
did  not  venture  to  put  a  question  to  Mr.  Berry,  or  to  any 
one  of  the  witnesses,  scientific  or  non-scientific,  who 
would  not  have  been  at  all  reluctant  to  give  an  answer  in 
favour  of  the  defendants,  but  they  confine  themselves  to 
putting  the  question  singly  to  Mr.  Field,  who  is  in  fact 
the  defendant  in  the  cause.  Well  then,  Gentlemen,  what 
becomes  of  this  objection  which  my  Learned  Friend 
makes  to  the  specification  for  which  there  was  no  founda- 
tion in  probability,  none  in  reason  which  is  removed  by 
my  evidence,  and  which  his  own  evidence  corroborates 
that  which  I  laid  before  you. 

Therefore,  Gentlemen,  we  come  to  the  single  question 
upon  which  my  Learned  Friend  can  at  all  pretend  to  ask 
for  your  verdict,  on  any  of  the  issues  he  laid  before  you, 
and  that  is  this, — Was  this  wheel  published  to  the  world 
before  the  patent  was  taken  out  by  Mr.  Galloway,  a  good 
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test  being,  had  Mr.  Field  himself  done  anything  which 
would  have  prevented  him  from  afterwards  taking  out  a 
patent,  and  that  patent  being  a  valid  patent?  If  Mr. 
Field  had  not  disentitled  himself  by  publishing  this  to  the 
worlds  to  take  out  a  patent  himself;  then.  Gentlemen, 
the  patent  of  Mr.  Galloway  cannot  possibly  be  assailed. 
There  is  no  pretence  here  for  saying  that  Mr.  Galloway 
took  his  wheel  from  Mr.  Field ;  if  they  were  concorrent 
discoverers,  which  I  think  they  were  not,  but  if  thej  were 
not  it  is  not  pretended  to  be  said  that  Mr.  Galloway  took 
his  discovery  from  Mr.  Field.  Who  is  Mr.  Galloway  ? — Al- 
lowed on  all  hands  to  be  one  of  the  most  ingenious  men  in 
mechanical  science  that  has  ever  appeared  in  this  country, 
allowed  to  be  the  inventor  of  Morgan's  wheel,  the  merits 
of  which  it  is  impossible  to  over  estimate, — the  ingenuity 
of  which  it  is  impossible  to  over  estimate,  and  the  only 
objection  to  which  is,  that  it  is  rather  complex,  that  it  is 
expensive,  that  it  may  be  deranged,  and  it  may  not  easily 
be  repaired.  To  be  sure,  it  is  the  opinion  of  Mr.  Barlow, 
that  most  singular  philosopher  examined  here  to-day, 
that'll  may  be  said  that  Morgan's  wheel  is  no  improve- 
ment ;  he  says  there  is  no  disadvantage  at  all  in  the  com- 
mon float  entering  the  water  obliquely,  and  in  giving  a 
great  shock,  and  he  says,  that  the  greatest  propelling 
power  is  at  the  very  moment  when  the  float-board  first 
touches  the  water.  Why,  Gentlemen,  it  is  very  true  that 
if  that  philosophy  was  sound,  it  might  be  said  that  Mr. 
Galloway's  wheel,  called  Morgan's  wheel,  was  not  an 
improvement,  because  the  object  of  that  is  to  prevent  it 
entering  so  obliquely,  and  to  make  it  enter  like  the  oar  in 
rowing.  But^  Gentlemen,  Mr.  Barlow  stands  quite  alone^ 
he  is  the  founder  of  a  new  school  on  this  subject,  and  he 
will  get  no  one  else  to  agree  with  him.  Well,  is  it  very 
unlikely  that  Mr.  Galloway,  who  had  made  one  great  dis- 
covery, but  which  was  subject  to  these  objections,  that 
it  was  expensive  and  easily  deranged,  and  it  appears  that 
he  had  been  devoting  himself  to  find  out  some  other  im- 

f>rovement  not  liable  to  these  objections;  is  it  at  all  un- 
ikely  that  he  should  make  this  discovery  ?  Why,  Gentle- 
men, it  is  not  only  not  unlikely,  but  I  have  proved  it  to  be 
the  fact,  for  by  two  witnesses  I  have  shown  it  to  you,  one 
was  Mr.  Gibbs,  who  swears  positively  that  in  November 
before  Mr.  Galloway's  patent  was  granted  that  Mr.  Gal- 
loway communicated  to  him  the  whole  principle  of  this 
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new  wheel,  exactly  such  as  it  now  appears  on  the  speci* 
fication ; — now  when  was  the  November  before  the  patent 
was  granted  ?  Why,  Gentlemen,  that  was  November,  1834, 
and  then  you  have  it  in  evidence,  and  that  is  confirmed  by 
the  testimony  of  Mr.  Carpmael,  who  says  that  Mr.  Gal- 
loway applied  to  him  at  the  end  of  1834,  or  1835,  but  Mr. 
Gibbs  swears  positively  it  was  in  November,  1834,  that 
Mr.  Galloway  applied  to  him,  and  explained  to  him  this 
new  wheel  he  had  discovered  exactly  on  the  principle  upon 
which  it  now  rests;  well,  then,  you  must  therefore  take  it 
as  a  fact  in  the  cause,  that  Mr.  Galloway,  pursuing  his 
researches  and  continuing  his  experiments,  has  found  out 
thid  new  contrivance  to  obviate  the  difficulties  that  had 
been  before  experienced,  and  that  he  had  brought  this  to 
perfection  in  November,  1834. 

Well,  then,  Mr.  Galloway  being  the  discoverer  of  this 
wheel,  and  having  brought  it  to  perfection  in  November, 
1834,  he  takes  out  a  patent  for  it  in  August,  1835,  and  he 
specifies  it  in  February,  1836.  Now,  Gentlemen,  the 
question  is  this: — Is  there  any  evidence  before  you  to 
show  that,  anterior  to  August,  1835,  the  wheel  had  been 
published  to  the  world?  Gentlemen,  it  is  quite  unneces- 
sary for  me  to  enter  into  any  minute  discussion  respect- 
ing the  principle  which  is  to  be  found  in  the  model 
which  Mr.  Field  constructed,  and  the  wheel  specified  by 
Mr.  Galloway.  I  think  if  it  were  material  it  would  not 
be  difficult  to  point  out  some  important  dififerences  in 
principle.  You  might  suppose  that  there  was  an  im- 
portant difference  when  Mr.  Field  began  by  thinking  that 
he  had  made  a  great  discovery  by  a  scoop  by  which,  in- 
stead of  the  tail  water  being  diminished,  it  was  to  be 
greatly  increased,  and  there  was  to  be  a  scoop  by  which 
it  was  to  be  lifted  from  the  sea ;  and  another  reason  why 
I  think  you  might  expect  that  Mr.  Field  might  not  arrive 
exactly  at  the  same  perfection  with  Mr.  Galloway  is  this, 
that  he,  after  a  great  deal  of  cross-examifjation  on  my  part, 
came  to  this  conclusion,  and  gave  me  at  last  this  definite 
answer,  that,  in  his  opinion,  it  was  quite  immaterial  at 
what  distance  the  floats  were  from  each  other.  You 
remember,  Gentlemen,  I  had  great  difficulty  with  him,  but 
at  last  he  gave  me  a  distinct  and  definite  answer  to  that 
question  ;  and  he  said  that,  in  his  judgment,  it  was  wholly 
immaterial  at  what  distance  the  floats  were  from  each  other, 
in    which  he  is  not  corroborated  by  any  other  witness 
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who  is  called  on  the  part  of  the  defendants,  and  parti- 
cularly by  Mr.  Berry,  because  he  tells  you  that  the  pro- 
pelling power  must  be  much  greater  if  the  different  pieces 
of  the  paddle-wheel  come  so  close  to  each  other  as  to  pre- 
rent  the  water  running  between  the  interstices,  so  that  they 
might  act  like  one  single  continuous  float.  But  Mr. 
Field  said,  that  was  what  never  entered  his  imagination ; 
all  he  thought  of  was  to  make  the  different  pieces  of  the 
float-board  enter  the  water  at  the  same  point,  he  being 
utterly  regardless  of  the  distance  at  which  they  were 
from  each  other.  And  thence,  Gentlemen,  arises  the 
failure  of  Mr.  Field  ;  because  you  will  observe,  Gentlemen, 
the  model  I  laid  before  you  of  the  Endeavour's  wheel : 
and  that  model  shows  the  different  pieces  of  the  float  to 
be  at  such  a  distance,  as  that  they  could  not  act  in  concert, 
they  come  into  the  perpendicular  at  difierent  times;  they 
would  rather  oppose  instead  of  assist  each  other,  and 
that,  amongst  other  reasons,  accounts  for  the  failure  of 
the  experiments  with  the  Endeavour. 

But,  Gentlemen,  again  I  say,  it  is  not  at  all  necessary 
that  I  should  enter  into  any  minute  discussion  as  to 
whether  the  principle  be  the  same  or  different.  I  think,  if 
you  will  just  look  at  the  model,  you  yourselves,  with  the 
glance  of  an  eye,  will  see  that  it  is  materially  different 
where  the  parts  overlap  each  other,  and  that  it  is  not  on 
the  same  principle,  and  1  believe  that  you  will  find  that 
all  these  would  be  beyond  the  limits  described  in  the 
specification  of  Mr.  Galloway.  But  then  the  Endeavour, 
it  is  said,  is  on  the  same  model  and  according  to  the 
same  principle  with  the  other  wheels  that  were  constructed 
for  a  long  time  by  Mr.  Field.  Well,  therefore,  if  that 
was  the  case,  they  would  all  be  on  a  contrary  principle, 
not  one  of  them  would  be  within  the  limits  Mr.  Galloway 
has  specified.  Now,  Gentlemen,  again  I  say  that  it  is 
not  essential  to  my  case  to  enter  into  any  minute  analysis 
of  that  principle:  for  I  have  shewn,  to  your  entire  satfs- 
faction,  that  if  they  were  identically  the  same,  which  I 
deny, — if  they  were  identically  the  same,  there  has  been 
no  publication  that  would  have  prevented  Mr.  Field  him- 
self taking  out  a  patent,  if  Mr.  Galloway  had  not  inter- 
posed, or  which  would  prevent  Mr.  Galloway  taking  out  a 
patent,  there  being  no  opposition  on  the  part  of  Mr.  Field. 

Now,  Gentlemen,  I  say,  with  some  confidence,  because 
on  that  snbject  I  have  the  authority  of  his  Lordship,  that 
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while  the  showing  of  the  discovery  rests  merely  in  ex- 
periment^ that  that  is  no  publication  which  will  prevent 
the  person  who  makes  these  experiments  from  afterwards 
taking  out  a  patent  himself^  and  will  not  prevent  a  co- 
temporaneous  discoverer  from  taking  out  a  patent  upon 
the  ground  that  there  has  been  a  publication  to  the 
world.  And,  Gentlemen,  I  say  that  the  doctrine  which 
is  now  contended  for  would  be  fatal  to  genius,  because 
it  would  prevent  genius  from  reaping  the  reward  to  which 
genius  is  so  well  entitled, — it  would  render  it  necessary 
that  every  man  making  his  experiments  should  retire 
into  a  cave,  and  that  he  should  have  some  iron  gate  by 
which  all  the  world  should  be  excluded,  and  that  no 
human  eye  should  see  his  discovery,  until  he  had  enrolled 
his  specification. 

Gentlemen,  I  take  it,  speaking  always  with  the  most 
sincere  respect  as  to  the  direction  in  point  of  law  you  may 
receive  from  Lord  Chief  Justice  Tindal;  I  take  it,  that 
while  experiments  are  going  on,  there  is  no  publication 
to  the  world  that  would  prevent  a  patent  being  taken  out; 
and  you  have  exactly  the  question  to  put  to  yourselves,  if 
Mr.  Galloway  had  not  interposed  in  the  year  1836,  and 
Mr.  Field  had  brought  his  wheel  to  perfection,  and  had 
happily  taken  out  a  patent  for  it,  could  that  patent  have 
been  rendered  null  and  void  by  showing  what  was  done 
in  the  year  1833  by  the  communication  of  it  to  the  Ad- 
miralty, by  the  experiments  made  in  the  ship  Endeavour, 
by  the  model  that  was  constructed,  or  by  the  experiments 
that  were  renewed  in  the  year  1835  ?  Now,  Gentlemen, 
I  take  it  that  the  law  on  this  subject  has  been  well  settled; 
since  Dollond^s  case*  it  has  been  acted  on  again  and  again, 
and  it  was  carried  still  further  in  the  case  of  Jones  v. 
PearcCy^  respecting  the  suspension-wheels,  where,  before 
the  date  of  the  patent,  there  had  been  wheels  on  a  similar 
construction  made  at  Belper,  near  Dudley,  which  had  run 
upon  the  streets,  but  which  were  used  substantially  only 
as  an  experiment,  and  which  had  been  abandoned  before 
this  patent  for  the  suspension-wheels  was  taken  out, — they 
had  run  two  years.  But,  Gentlemen,  I  will  content  my- 
self with  reading  a  very  short  passage  of  the  doctrine  on 
this  subject  as  it  is  laid  down  in  the  case  of  Cornish  v. 
KeenSyX  which  I  had  the  honour  to  argue  before  his  Lord- 
ship in  this  honourable  Court     That  was  a  case,  as  his 
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Lonbbip  wiD  ircoHcd,  respccuig;  tW  ■BBsfiKtme  of 
tbreails  firoB  lodb-mbbrr,  wlwre  tbere  wrre  ihawiiff  of 
eottoo  or  vool  that  were  sopcriadaccd  «poo  pieces  of 
caootcbooc  or  Iodi»-robbery  ud  tbere  w«i  tkeic  a  bodj 
of  erideoce,  bj  which  I  vas  aotw  hat  appalird  at 
showing  the  Tarioos  experiments  that  ^d  beca 
and  the  rariou*  attempts  that  had  been  repeated  for  the 
porpose  of  making  a  similar  mann^Ktnre  ;  hot  the  jary 
haul  the»e  questions  propounded  to  them : — ^Was  It  brooght 
to  perfection  ?  Did  it  rest  only  in  experiment,  or  was  it 
poblt&hed  to  the  world  r  Or  w9M  it  adopted  bj  the  world 
as  a  perfected  discovery  ?  The  jary  on  that  occasion 
found  a  rerdict  snpportiog  the  patent;  and  there  the  ver* 
diet  was  established  by  the  nnanimoos  judgment  of  the 
Court  of  Common  Pleas.  On  that  cnrcaision,  L/rrd  Ckirf 
Justice  Timdfil  said, — ^The  first  who  cx^mes  and  takes  a 
patent,  it  not  being  generally  known  to  the  public  before 
that  time,  that  indiridnal  has  a  right  Ui  clothe  himself 
with  the  protection  of  letters  patent,  and  that,  it  being 
afterwards  proved  that  experiments  had  been  made  in 
▼ariouK  quarters  upon  the  same  subjecrt  prerioo^ly,  would 
be  no  answer  to  an  infringement  of  such  patent.  WelU 
docK  this  evidence  not  class  itself  under  the  description  of 
experiment  ?  Why,  Gentlemen,  can  there  be  any  question 
about  it  ?  My  Learned  Friend,  Mr.  Hill,  was  a  little  at  a 
loss  to  account  for  this  circumstance ;  if  Mr.  Field  had 
consummated  his  discovery  and  brought  his  experiments 
to  a  successful  termination,  why  did  he  not  take  out  a 

fatcnt  for  it?  Now,  Gentlemen,  it  is  allowed  by  Mr. 
Icid  himself  that  this  is  a  most  valuable  discovery,  and 
that  the  patent  for  it  would  now  be  of  great  value  to  the 
patentee ;  that  evidence  I  had  from  Mr.  Field's  own 
mouth.  Why  did  not  Mr.  Field  take  out  a  patent  for 
it  ?  Oh  !  as  I  understood  my  Learned  Friend  to  say,  or 
as  you  understood  him  to  say,  Mr.  Field  was  above  think- 
ing of  the  paltry  proBts  of  monopoly.  Instead  of  taking 
out  patents,  he  is  much  better  employed  in  pursuing 
hiH  discoveries  and  serving  his  customers  ;  and  if  he  had 
made  a  discovery,  such  as  was  made  by  Watt,  in  the 
steam-engine,  whereby  a  fortune  might  be  secured  to  him ; 
why  he  would  hare  disdained  to  ask  for  a  patent  from 
the  Crown.  But  how  does  that  turn  out,  Gentlemen  ? 
Whv,  Mr.  Field  has  a  very  sharp  appetite  for  patents. 
He  has  taken  out  no  less  than  three  in  his  time,  some 
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before  Mr.  Galloway's  patent,  and  one  since  Mr.  Gal- 
loway's patent.  Well,  then,  I  ask  you,  as  sensible  men, 
if  Mr.  Field  had  brought  this  discovery  to  perfection,  and 
had  thought  that  it  was  valuable,  what  would  he  have 
done  ?  Why,  Gentlemen,  he  would  have  taken  out  his 
patent  for  it.  But  he  says  that  he  did  think  of  taking  out  a 
patent  for  it;  and  more  than  that^  Gentlemen,  Mr. Field  says 
he  entered  a  caveat,  so  that  no  other  person  might  take  out 
a  patent  for  the  same  object.  Well,  Gentlemen,  accord- 
ing to  the  well-known  practice,  if  he  had  entered  a  caveat, 
he  would  have  had  notice  that  Mr.  Galloway's  patent 
was  under  solicitation,  and  that  Mr.  Galloway  claimed  it. 
But  how  was  thai  ?  Mr.  Carpmael  tells  you  there  was 
no  opposition.  My  L#earned  Friend  has  alluded  to  what 
is  well  known  to  be  the  practice,  that  it  is  the  duty  of  the 
Attorney  or  Solicitor  General  to  hear  all  parties ;  the 
decision  of  the  law-officer  of  the  Crown  is  by  no  means 
conclusive,  but  it  is  his  duty  to  refuse  a  patent,  if  it  be 
shewn  by  any  person  that  there  has  been  a  patent  before 
granted  for  the  same  object,  or  that  it  is  known  to  any 
other  individual.  1  may  say^  I  suppose  without  harm, 
that  I  myself  have  repeatedly,  since  I  had  the  honour  of 
serving  the  Crown  as  Attorney-General,  refused  patents 
where  it  was  proved  before  me,  that  the  reputed  discovery 
was  known  before.  No  longer  ago  than  within  the  last 
forty-eight  hours,  I  have  exercised  my  judgment  in  that 
way ;  and  if  Mr.  Galloway  had  solicited  this  patent,  and 
Mr.  Field  had  thought  fit  to  come  and  show  before  the 
Attorney-General,  that  he  knew  this  discovery  before- 
hand, and  that  he  was  the  discoverer  just  as  much  as 
Mr.  Galloway  was;  there  can  be  no  doubt  that  the  patent 
would  have  been  refused.  But  instead  of  that,  after  the 
caveat  had  been  entered  by  Mr.  Field,  Mr.  Field  allows 
Mr.  Galloway  to  get  his  patent. 

Now,  Gentlemen,  do  you  believe  that  that  was  so  ?  It 
is  quite  clear  that  at  that  time  Mr.  Field  thought  his 
patent  was  of  no  value.  He  gave  it  up,  because  he 
thought  it  was  of  no  value,  and  he  tells  you  now  that 
in  smooth  water  it  will  do  very  little  for  accelerating  a 
vessel.  Now,  he  differs  from  every  other  witness  who 
has  been  examined  on  the  other  side  in  this  cause.  Mr. 
Field  wishes  to  depreciate  the  value  of  the  discovery. 
This  was  to  reconcile  what  was  done  with  respect  to  the 
Dover  Castle ;  he  says  the  only  use  of  it  is  when  there  is 
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a  great  sea.  Why  now,  all  the  other  witnesses  who  hare 
been  examined  on  both  sides,  tell  you  that  it  is  a  great 
improvement  in  smooth  water  as  well  as  in  rough  water. 
But  it  is  quite  clear  that  Mr.  Field  had  been  of  a  differ- 
ent opinion,  he  thought  it  was  of  no  value,  he  renounced 
it,  he  abandoned  it,  he  had  no  objection  to  Mr.  Galloway's 
taking  out  a  patent  for  it ;  and  it  was  not  until  Mr.  Gallo- 
way had  taken  out  a  patent,  and  had  made  it  public,  that 
Mr.  Galloway  was  likely  to  derive  both  fortune  and  fame, 
it  was  then,  and  then  only,  that  Mr.  Field  thought  fit  to 
interpose. 

Now,  Gentlemen,  let  us  see  what  publication  was  there 
to  the  Lords  of  the  Admiralty  ?     It  would  have  been  ex- 
ceedingly  material  to   have   seen  the   letter  which  was 
written  by  Mr.  Field  to  the  Lords    of  the   Admiralty. 
Then  why  is  it  not  produced  ?     If  this  letter  would  have 
served  the  purpose  of  Mr.  Field,  it  would  have  been  forth- 
coming.    Why,  what  are  you  to  conjecture  from   that 
letter  not  forthcoming  ?     That  it  would  be  prejudicial  to 
Mr.  Field's  claim,  and  that  what  he  there  described  was 
essentially  different  from  that  which  Mr.  Galloway  has 
patented.    Well,  then,  he  says  in  the  month  of  May,  1833, 
he  went  to  the  Lords  of  the  Admiralty,  and  they  said  they 
wished  an  experiment  to  be  made  by  Mr.  Field  himself. 
Now,  Gentlemen,  if  the  test  be,  Does  it  rest  in  experiment  ? 
have  you  not  the  very  language  used  by  Mr.  Field  him- 
self, because  he  says,  I  went  to  the  Lords  of  the  Adoii- 
ralty,  and  I  wished  an  experiment  to  be  made,  and  they 
told  me  that  the  first  ship  that  came  in  to  be  repaired 
should  be  submitted  to  me,  and  upon  that  ship  I  should 
make  the  experiment :  well,  but  the  Lords  of  the  Admi- 
ralty never  did  so ;  the  experiment  never  was  made  upon 
any  ship  belonging  to  the  Government;  and  nothing  was 
done  respecting  the  Government  steamers  that  could  in 
the  slightest  degree  be  considered  a  publication  to  the 
world.     In  May,  1833,  he  applies,  he  has  a  promise,   but 
nothing  is  done  in  1833,  1834,  and  1835.     But  was  there 
not  plenty  of  other  ships  he  might  have  fitted  up  with 
this  wheel  ?    If  he  had  any  confidence  in  this  wheel,  why 
did  he  not  say  to  some  of  his  customers,  ^*  I  have  made* 
this  discovery,  I  can  now  give  you  a  wheel  much  better 
than    Morgan's — much  more  simple,   much  more   solid, 
much  more  economical ;  do  let  me  fit  you  up  a  vessel  ?  *' 
Why,  he  had  twelve  ships  to  fit  up  in  one  year,  and  upon 
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not  one  of  ihein  did  he  venture  to  make  the  experiment  or 
propose  this  wheel  to  any  one  of  his  customers ;  so  he 
goes  on  during  the  year  1833.  But  then  he  says  that  he 
put  one  wheel  upon  the  Endeavour^  and  that  was,  I  think, 
in  May  or  June,  1833.  Was  not  that  experiment? 
Ay,  Gentlemen,  was  not  that  an  experiment  which  was 
supposed  to  have  failed,  although  Mr.  Field  will  not  ac- 
knowledge that  he  made  use  of  the  expression,  that  it  was 
an  entire  failure  ?  Does  not  his  case  show  that  that  is 
the  conclusion  to  which  he  came?  But  looking  at  the 
account  given  of  this  experiment  by  the  engineer,  by  the 
captain,  by  Mr.  Berry;  what  was  it  but  an  experiment  ? 
They  take  off  only  one  wheel  for  the  purpose  of  a  trial, 
and  we  are  told  it  ran  about  a  month  or  six  weeks.  It 
required  more  steam,  showing  that  it  was  a  very  active 
conductor,  and  that  there  was  a  great  loss  of  power ;  that 
was  one  reason  why  it  was  given  up.  What  was  done  at 
the  end  of  six  weeks  ?  Do  they  put  on  another  wheel 
according  to  the  newly-invented  cycloidal  wheel?  No; 
on  the  contrary,  they  take  off  that  which  was  supposed 
to  be  the  cycloidal  wheel,  and  they  put  on  the  old  radial 
wheel;  and  so  the  Endeavour  ran  from  that  day  to  the 
present  hour  with  her  old-fashioned  wheels.  Is  not  this 
an  experiment  ?  Why  it  was.  If  Mr.  Field  had  found 
that  that  experiment  had  succeeded,  he  would  have  put 
a  pair  of  wheels  on  the  Endeavour.  But  instead  of 
doing  that,  he  does  nothing  from  the  summer  of  1833  to 
the  spring  of  1835.  Now,  Gentlemen,  you  will  be  good 
enough  to  bear  in  mind,  before  the  spring  of  1835,  Mr. 
Galloway  had  prosecuted  and  completed  his  invention,  for 
it  is  in  evidence  before  you,  that  in  November,  1834,  he 
had  completed  his  wheel.  Well,  then,  what  takes  place  in 
the  year  1835  on  the  part  of  Mr.  Field  ?  Why,  Gentlemen, 
he  says  that  he  renewed  the  experiment,  he  had  no 
confidence  at  all  in  the  operation  of  this  wheel,  but 
l)e  made  experiments  on  this  wheel  along  with  others;  he 
had  a  piece  of  water  with  a  little  island  in  the  middle  'of 
it,  and  he  made  experiments  with  this  wheel  among 
others ;  and  there  was  a  table  which  shows  the  result 
of  those  experiments.  These  experiments  were  after  Mr. 
Galloway  had  brought  his  wheel  to  perfection,  and  even 
now  they  are  only  experiments;  and  these  experiments 
were  abandoned  in  July,  1835. 

Now,  I  have  shewn  you — I  have  exhibited  to  your  faith- 
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ful  eyes,  a  model  of  what  was  the  wheel  of  the  EndeaToar. 
I  have  shewn  that  that  must  necessarily  fail.  The  wheels 
of  the  Dover  Castle,  which  Mr.  Field  fitted  up  in  1836, 
were  constructed  on  the  same  principle ;  they  likewise 
failed.  So  that,  as  late  as  1836,  Mr.  Field  hiaiself  does 
not  know  the  principle  on  which  these  wheels  are  to  be 
constructed,  so  as  to  gain  the  object  that  was  in  riew. 
Then,  Gentlemen,  you  will  consider,  that  now  the  wheels 
of  Mr.  Galloway  are  coming  into  play,  they  are  adopted 
by  the  defendants  in  this  action,  one  after  another,  and 
there  was  ample  time  for  them  to  judge  how  the  wheels 
had  answered,  and  whether  they  would  produce  the 
desired  effect.  A  year  after  that,  they  had  to  pay  us  40/. 
for  a  license,  to  construct  wheels  according  to  our  specifi- 
cation. I  think  that  was  pretty  good  evidence  that  the 
specification  was  sufficient,  because  it  was  401.  to  use  that 
specification,  and  to  put  the  patent  in  force,  without  their 
being  subject  to  an  action.  Well,  then,  under  those  cir- 
cumstances, you  see  that  even  in  the  year  1836,  Mr. 
Field  has  not  acquired  suflScient  skill,  whereby  he  can 
construct  wheels,  which  will  gain  the  object  in  view.  But 
then,  Gentlemen,  as  Mr.  Galloway's  wheels  come  into  use, 
his  skill  improves. 

Well  now.  Gentlemen,  you  see  the  Dover  Castle  still 
fails,  and  it  is  not  until  the  year  1837  that  Mr.  Field  fits 
up  the  African ;  ay,  but  now  he  is  in  full  possession  of 
the  secret,  because  in  the  year  1838  he  fits  up  the  Great 
Western,  allowed  to  be  on  the  same  principle.  Will  it  be 
said,  that  the  Great  Western  has  derived  no  benefit  from 
this  wheel  ?  Is  it  not  matter  of  notoriety,  and  can  it  be  at 
all  disputed,  that  the  wonderful  achievements  of  that 
vessel  are  very  much  to  be  ascribed  to  the  construction 
of  her  wheels,  whereby  it  would  appear,  that  she  can  even 
go  at  a  velocity  that  could  hardly  have  been  anticipated  ? 
Well,  now,  this  is  not  a  failure;  the  Endeavour  was  a 
failure ;  the  Dover  Castle  was  a  failure ;  how  the  African 
succeeded  we  know  not,  but  the  Great  Western,  which  in 
the  year  1838,  is  fitted  up  by  Mr.  Field,  that  is  the  most 
successful  exploit. 

Now,  Gentlemen,  has  Mr.  Field  any  reason  to  complain  ? 
He,  Gentlemen,  set  no  store  by  the  discovery ;  he  says 
that  he  knew  it  in  1833;  he  renounced  it;  he  allows  Mr. 
Galloway  to  take  out  the  patent;  Mr.  Galloway  takes  it 
out ;  Mr.  Galloway  has  the  success  I  have  mentioned  to 
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you  ;  Mr.  Galloway  sells  his  wheel  to  the  Commercial 
CoQipaiiy,  and  other  companies  that  employ  him,  and  it  is 
not  until  the  year  1837,  or  two  years  afterwards^  that 
Mr.  Field^  in  respect  of  his  abortive  experiments,  comes  to 
try  to  set  aside  the  patent  of  Mr.  Galloway.  Gentlemen^ 
1  say  this  is  not  handsoaie  treatment  of  Mr.  Galloway  by 
Mr.  Field.  If  Mr.  Field  wished,  to  avail  himself  of  his 
supposed  discovery,  he  ought  to  have  taken  out  a  patent 
himself.  He  would  have  taken  out  a  patent  for  himself^ 
as  he  did  for  his  boiler,  and  other  things,  which  he  thought 
entitled  him,  as  an  inventor,  to  a  patent.  He  ought  to 
have  opposed  the  patent  of  Mr.  Galloway  ;  but  he  is  not 
to  lie  by,  and  when  Mr.  Galloway's  patent  has  succeeded, 
then  to  rake  up  these  abortive  and  forgotten  experiments^ 
and  in  respect  of  them  to  say  that  Mr.  Galloway's  patent 
is  to  be  voided.  Mr.  Field  will  have  no  reason  to  com- 
plain, when  you  have  given  your  verdict  in  favour  of 
Mr.  Galloway,  because  he  himself  has  pronounced  an 
opinion  upon  his  own  discovery:  he  takes  no  measures 
upon  it  for  years  and  years,  as  they  roll  on,  but  he  allows 
Mr.  Galloway,  as  an  ingenious  man,  who  had  discqvered 
the  wheel,  he  allows  him  to  take  out  the  patent,  and  then, 
when  Mr.  Galloway  has  succeeded,  and  thinks  he  is  about 
to  receive  a  remuneration  for  all  his  labours,  then  he  says, 
I  had  discovered  this  wheel  before,  and  I  will  show  that 
this  patent  is  wholly  invalid.  That  would  be  very  un- 
handsome, and  very  iniquitable  now,  and  I  am  glad  to 
think,  that  it  is  what  the  law  of  England  will  by  no  means 
sanction. 

I  think  I  have  now  disposed  of  all  the  defences  set  up 
by  my  Learned  Friends.  There  was  the  infringement ;  the 
defect  in  the  specification  ;  there  was  the  publication  to  the 
world  before  the  patent  of  Mr.  Galloway ;  upon  all  these 
my  Learned  Friend  relies,  and  I  think  upon  none  of  them 
will  your  verdict  be  pronounced  against  my  client,  Mr* 
Galloway.  I  think  you  will  see  that  this  was  a  most  use- 
ful invention :  that  is  not  disputed ;  you  will  find  that  it 
has  been  infringed ;  you  will  &nd  that  the  specification  was 
suflScient,  you  will  be  of  opinion  that  all  Mr.  Field  has 
done  tested  merely  in  the  way  of  experiment,  and  that  be 
himself  had  done  nothing  to  bring  those  experiments  to  a 
successful  issue ;  that  Mr.  Galloway,  before  those  experi- 
ments had  been  brought  to  a  successful  issue,  had  taken 
out  a  patent ;  he  is  the  grantee  of  the  Crown ;  and  I  hope, 
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Grentlemen,  by  your  verdict,  he  will  have  bis  right  estab* 
lished,  and  that  he  may  long  enjoy  it. 

The  Lord  Chief  Justice. — Gentlemen,  thia  is  an  action 
brought  by  the  plaintiff,  Mr.  Galloway,  against  Mr. 
Bleaden,  the  secretary  to  the  Comoiercistl  Steam  Packet 
Company,  to  recover  nominal  damages,  but  to  recover  a 
verdict,  on  the  ground  that  the  defendants,  the  Commercial 
Steam  Packet  Company,  have  infringed  a  certain  patent 
which  he  had  taken  out,  namely,  a  patent  that  was 
granted  to  him  on  the  18th  of  August,  18d5,  for  certain 
improvements  in  paddle-wheels  for  propelling  vessels. 
In  answer  to  this  action  the  defendants  set  up  three 
grounds  of  excuse :  first,  they  say  they  are  not  guilty, — 
that  is,  in  other  words,  that  the  paddle-wheels  they 
have  employed  in  the  Chieftain,  and  the  other  ship,  called 
the  Grand  Turk,  are  not  an  infringement  of  the  patent ; 
then  a  second  ground  of  answer  that  they  set  up  is  this, 
—-that  the  nature  of  the  invention,  and  the  manner  of  its 
performance  have  not  been  truly  described  in  the  specifi- 
cation. Now  that  is  a  good  answer  in  point  of  law  ;  it  is 
a  condition  on  which  the  party  to  whom  the  patent  is 
granted  obtained  it,  and  it  being  a  condition,  it  must  be 
performed  strictly, — that  is,  he  must  conmuiiicate  by  his 
specification  to  the  world,  a  sufiicient  mode  of  making 
this  improvement,  of  which  he  has  the  exclusi%*e  privilege 
for  the  fourteen  years,  in  order  that  when  the  patent  has 
expired  the  public  may  have  the  full  benefit  of  it  on  refer- 
ence to  that  specification;  then  the  third  ground,  the  re- 
maining ground,  of  the  defence  is,  that  the  supposed  in- 
vention was  not  a  new  invention,  but  was  used  in  England 
before  the  grant  of  the  patent ;  that  again  is  a  sufficient 
answer  to  the  validity  of  the  patent.  If  the  Crown  was 
deceived,  intending  only  to  grant  a  patent  to  the  original 
inventor  of  a  commodity  or  thing  that  was  not  generally 
known  or  used  in  England  before,  that,  in  point  of  fact, 
instead  of  being,  as  the  Crown  thought  it,  a  new  invention 
unknown  to  the  public  before,  it  was  not  a  new  invention, 
but  used  in  England.  Therefore  you  will  have  to  say  on  the 
evidence  you  have  heard  on  these  three  different  points, 
whether  you  find  your  verdict  on  all  or  any  of  them  for 
the  plaintiff  or  defendants. 

Now,  with  respect  to  the  first,  that  the  wheel  is  not  an 
infringement, — that  the  paddle-wheel  used  by  the  de- 
fendants is  no  infringement  of  the  patent  granted  to  Mr. 
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Galloway,  the  evidence  lies  in  a  very  narrow  compass. 
There  have  been  two  witnesses  called  on  the  part  of  the 
plaintiff,  namely,  Mr.  Carpmael  and  Mr.  Cottam ;  and 
they  were  asked,  looking  at  the  wheel  of  the  Grand  Turk, 
and  the  other  vessel,  the  Chieftain  ;  they  have  been  asked, 
having  read  the  specification  and  seen  the  model  which 
was  produced  before  them,  whether  these  two  wheels  are 
not  an  infringement,  a  copy  made  after  and  agreeing  with 
the  principle  laid  down  in  the  patent ;  and  they  unequivo- 
cally say  they  think  it  is.  We  have  had  no  witnesses 
called  on  the  other  side  to  whom  that  question  has  been 
distinctly  put,  who  have  been  asked  whether  they  believe 
it  to  be  an  infringement  or  not,  but  every  witness  was 
asked  this  question,  whether  it  agreed  with  a  certain 
wheel  that  had  been  supposed  to  be  invented  or  discovered 
by  Mr.  Fields  in  1833,  and  put  on  board  the  Endeavour. 
That  was  the  way  in  which  every  question  was  put ;  not  a 
distinct  question  so  as  to  bring  forth  a  distinct  answer  on 
the  subject  of  the  infringement,  but  putting  it  in  that 
collateral  way,  meaning  upon  the  ground,  as  the  defendants 
contend,  the  plaintiff's  invention  is  borrowed  from  thje  one 
which  was  known  before ;  that,  therefore,  virtually,  they 
wish  to  show  the  two  inventions  were  in  fact  the  same: 
but  it  certainly  seems  to  me,  that  as  they  did  not  put  the 
question  distinctly  and  directly,  whether  in  the  opinion 
and  judgment  of  the  defendants'  witnesses,  such  infringe- 
ment had  taken  place  or  not,  that  they  rather  fortified  the 
plaintiff's  case  than  weakened  it,  by  drawing  out  from 
their  witnesses  that  it  was  made  on  the  same  principle  as 
the  wheel  that  was  put  on  board  the  Endeavour,  the  main 
part  of  their  case  being,  as  they  pretend,  that  this  was  a 
dihcovery  which  the  plaintiff  himself  has  since  adopted 
and  got  a  patent  for,  because  if  it  is  made  on  that  principle, 
and  is,  in  effect,  an  infringement  of  the  wheel  of  the 
Endeavour,  it  seems  to  follow,  by  no  very  weak  inference 
or  conclusion,  that  it  is  virtually  also  an  infringement  of 
the  patent ;  however,  on  that,  judge  for  yourselves. 

The  next  answer  that  is  put  in  on  the  record  is,  that  the 
plaintiff,  when  he  enrolled  the  specification  of  this  bis 
patent,  did  not  so  describe  the  matter  in  the  speci- 
fication as  by  law  he  was  required ;  that  he  had  not,  in 
the  language  the  plea  uses,  ^^ truly  described  bis  invention;" 
and  if  there  is  a  want  of  clearness,  so  that  the  public 
cannot  afterwards  avail  themselves  of  it^  much  more  if 
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there  is  any  studied  ambiguity  in  it,  so  as  to  conceal  from 
the  public  that  which  the  patentee  for  a  term  is  enjoying 
the  exclusive  benefit  of,  no  doubt  the  patent  itself  would 
be  completely  void.  This  is  also  a  question  to  be  de- 
termined on  the  evidence  brought  before  you.  If  it  had 
appeared  on  the  face  of  this  specification  that  it  was  so 
manifestly  ambiguous  in  the  terms  that  it  used,  or  on 
reading  it,  no  person  of  ordinary  sense  and  judgment 
could  make  of  it  that  which  the  party  professed  to  disclose, 
and  which  he  was  bound  to  disclose,  that  the  specification 
was  not  a  compliance  with  the  patent,  then  no  doubt  it 
would  have  been  void  ;  but  it  does  not  appear  to  me  at  all, 
upon  looking  at  it,  that  there  is  such  doubt  and  difficulty 
on  the  construction  of  the  specification  itself.  There  has 
been  a  great  deal  of  stress  laid  on  what  we  heard  so  often, 
the  coincidence  of  the  rolling  cylinder  which  is  to  represent 
the  rate  of  going  of  the  vessel,  and  the  wheel  which  forms 
the  circle  or  boundary  of  the  lower  part  of  the  floats,  and 
a  great  many  observations  have  been  made,  that  certain 
acts  that  may  occur  are  not  provided  for  in  the  specifica- 
tion, for  in  this  specification  it  does  not,  I  confess,  appear 
to  me  on  the  face  of  the  patent  that  such  i^  the  necessary 
conclusion,  because  you  are  to  take  the  patent,  not  by 
itself,  but  with  reference  to  the  figures ;  and  when  you  look 
at  that  figure  which  is  called  fig.  1,  and  compare  it  with 
the  statement  made  in  the  specification,  I  confess  I  am 
unable  to  say  on  merely  perusing  it,  which  is  all  I  am 
bound  to  say,  that  there  is  that  degree  of  difficulty,  or,  in 
fact,  that  I  feel  any  great  difficulty  on  the  subject.  But 
the  main  question  on  this  point  is  for  you.  Gentlemen,  and 
that  is,  whether  it  is  such  a  fair  and  clear  statement,  that 
a  person,  with  a  competent  degree  of  knowledge  upon  the 
subject-matter  to  which  the  patent  relates,  would  be  able 
to  make  that  which  the  patentee,  the  plaintiff,  now  enjoys 
the  exclusive  privilege  of.  He  has  called  one  or  two 
persons, — both  the  two  first  witnesses,  and,  I  think,  the 
third  also,  certainly  the  two  first, — who  state  that,  in  their 
judgment,  a  perusal  of  this  by  a  workman,  who  was 
employed  in  manufactures  of  this  nature  and  description, 
would  qualify  him  to  make  a  wheel  of  the  nature  of  those, 
and  in  the  same  manner,  with  the  same  properties  as  those 
which  the  plaintiff  at  present  enjoys  under  the  patent. 
I  do  not  find  that  even  that  is  broken  in  upon  by  the  other 
side,  for  there  is  no  witness  called  to  whom  that  question 
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is  put,  except  Mr.  Field,  and  Mr.  Field's  answer  to  one 
part  of  it,  where  the  question  is  put  to  hini^  is  this, — he 
says,  *^l  have  read  the  specification,  and  looking  at  the 
specification,  (which  was  the  main  point  that  was  put  to 
hiui  about  the  rolling  circle ;)  I  think  the  rolling  circle 
and  the  inner  circle  of  the  floats,  are  intended  to  be  the 
same  circle.'*  He  says  it  is  not  expressed  in  the  specifi- 
cation whether  c/,  belonged  to  the  rolling  circle  or  to  the 
circle  of  the  edges  of  the  floats.  If  it  belonged  to  the 
rolling  circle,  all  he  says  is  this, — '*  I  do  not  think  a  work- 
man would  know  whether  the  point,  little  </,  was  the  point 
belonging  to  the  inner  circle  or  the  rolling  circle.'*  That 
is  his  judgment.  If  you  have  had  an  opportunity  of 
looking  at  the  figures  as  connected  with  the  specification, 
I  confess  in  my  mind  it  does  not  appear  a  subject-matter 
of  doubt  that  that  little  i/,  is  the  point  that  is  formed  by 
the  surface  of  the  common  radial  float  with  that  inner 
circle ;  and  this  only  gives  you  the  point  upon  which 
to  set  ofl*,  on  such  occasion,  to  form  your  cycloid  for  the 
new  form  of  floats,  provided  that  may  or  may  not  be  the 
case. 

Now,  Gentlemen,  the  third  and  last  is  the  main  point  in 
tliis  c»se,  whether  this  was  an  invention  new  at  the  time, 
or  whether,  in  the  language  of  the  issue  that  is  raised  for 
your  consideration,  this  improvement  was  new  as  to  the 
public  use  and  exercise  thereof  in  England. 

Now  the  date  that  I  have  to  call  your  attention  to  is  the 
date  of  the  patent,  namely,  the  18th  of  August,  1835; 
what  you  have  to  ask  yourselves  is,  whether,  on  the  evi- 
dence, that  which  Mr.  Galloway  has  described  in  his 
specification  was  new  at  that  time,  or  whether  it  was  known 
and.  practised  before  in  the  realm  of  England. — Un- 
doubtedly if  it  was,  there  is  an  end  of  the  patent;  upon 
that  point  the  law  is  undoubtedly  now  understood  to  be 
this, — a  mere  experiment,  or  a  mere  course  of  experiments, 
for  the  purpose  of  producing  a  result,  which  is  not 
brought  to  it8  completion,  but  begins  and  ends  in  uncertain 
experiments, — that  it  is  not  such  an  invention  as  should 
prevent  another  person,  who  is  more  successful,  or  pursues 
with  greater  industry  the  chain  in  the  line  that  has  been 
laid  out  for  him  by  the  preceding  inventor  from  availing 
himself  of  it,  and  having  the  benefit  of  it;  therefore  the 
main  point  in  this  case  in,  whether  all  that  is  allowed  to 
have  been  done  by  Mr.  Field  rested  in  experiments,  and 
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unaueetmtal  experioMSit  doC  eoodocted  to  ha  fidi  molt, 
or  whether  it  was  a  oomplete  diieaf  et  y  of  that  which  now 
{Dftnt  the  labject-oiattcr  of  the  patent. 

Now,  Gentlefneii,  oo  that  the  evidence  of  Mr.  Carpmael 
and  Mr.  Cottam  it,  as  joo  will  lappoae,  onlj  general, 
becaase  they  are  called  to  n^pitive  that  this  was  known 
before.  Therefore  all  they  can  say  is,  that  they  are  persons 
who  are  conrersant  with  snfagects  of  this  description,  and 
pass  their  time  and  part  of  their  lires  in  understanding 
the  nature  of  patents,  and  in  following  np  and  discovering 
what  aire  the  inventions  that  are  going  on  from  week  to 
week,  and  all  they  say  is,  that  they  had  not  before  heard 
that. there  had  been  such  a  discovery  previously  to  the 
issuing  of  the  patent  in  August,  1839.  Therefore,  that 
is  enough  to  call  on  the  other  side,  to  show  aiflirmatively, 
that  it  was  not  new,  that  it  was  an  old  matter,  and  used, 
and  exercised  before,  within  the  realm  of  Ei^land,  and  you 
most  Kay,  whether  the  evidence  which  they  have  brought 
before  you,  in  the  way  in  which  it  seems  to  me  it  ought  to 
be  understood,  has  brought  your  minds  to  that  conclusion 
or  not.  That  is  a  mere  question  of  fact,  which  you  must 
decide  for  yourselves. 

Now,  upon  that,  Mr.  Field  is  6rst  called,  and  gives  an 
account  of  all  that  he  had  done,  in  the  way  of  invention, 
and  carrying  that  invention  to  the  purposes  of  practice, 
and  the  account  he  gives  is  this : — he  says,  ^  In  the  year 
l&'Bd  1  made  an  improved  wheel,  a  model  of  which  I  took 
to  the  Admiralty.**  Then  he  gives  you  the  original  model, 
that  he  made  at  that  time.  He  says,  ^  This  is  the  one  I 
made  it  from,  and  1  conceived  the  Idea  of  dividing  the 
board  into  a  curve,  which  curve  I  obtained  by  holding  my 
pencil  at  the  edge  of  the  supposed  water  line ;  I  then 
placed  the  same  quantity  of  surface  of  paddle  in  four  barss 
that  ij»,  a  cycloidal  curve.**  Then  he  says,  '*  This  model 
shows  it  better,  that  is  the  new  model  that  I  made ;  at 
that  period  we  were  employed  by  the  Admiralty,  and  had 
juht  completed  six  large  steam-engines.  I  wrote  to  the 
Admiralty."  Then  he  says  in  consequence  of  that,  he 
afterwards  went  and  attended  there.  He  says,  "The 
model  waa  produced,  and  explained  by  myself  and  partner 
to  the  Admiralty;  they  were  much  pleased,  and  they  de- 
termined to  adopt  it;  they  said  the  next  vessel  that 
arrived  should  have  the  improvement."  A  vessel  did 
arrive ;  however,  he  had  not  at  that  time  the  vessel,  be- 
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cause  it  did  not  happen  to  be  of  their  own  make,  but  some 
other  person's.     And  then  he  says,  ^'  The  model  remained 
about  a  week  in  the  Admiralty  ;  we  kept  it  in  the  drawing-^ 
office  of  our  manufactory ;  we  showed  it  to  any  one  that 
came,  who  wished  to  see  it,  and  to  any  persons  concerned 
in  steam-vessels/'    Then  he  goes  on  to  say,  '^  I  made  an 
experiment  myself  in  a  small  vessel  of  our  own."     The 
question  you  are  to  determine  is,  whether  in  the  evidence 
the  thing  itself  was  complete,  so  as  to  be  used,  or  whether 
only  a  series  of  experiments  were  going  on  ?     Up  to  this 
time   the   model   had   been   shewn,   but  not  any  actual 
paddle-wheel  made ;  much  less  up  to  the  time  we  are  now 
discussing,  had  any  one  been  applied  to  any  real  practical 
use.  Now  comes  iti,  what  he  calls  himself,  an  experiment. 
^  In  a  small  vessel  of  our  own,  the  Endeavour, — which  is 
a  steamer  from  London  to  Richmond ;  we  put  a  paddle 
upon  it ;  this  paddle  is  suited  for  the  sea  and  not  for  fresh 
water;    we  put  one  fresh  paddle  on  the   wheel  of   the 
Endeavour  ;  the  result  was,  the  agitation  of  the  water  was 
quite  removed,  or  scarcely  perceptible ;  we  continued  the 
experiment  (as  he   called  it)  for  some  weeks ;  we  then 
restored  the  former  wheel."      It  is  afterwards  explained, 
that  the  reason  why  this  wheel  was  taken  away,  and  the 
old  one  restored,  according  to  the  captain's  account,  was 
because  the  boiler  was  not  large  enough  to  make  steam 
sufficiently   fast   for   this,   which   had  a   quicker   rotary 
motion.     Then  he  goes  on  to  say,  that  in  1835  a  great 
many  experiments  were  made.  ^'  I  got  this  original  know- 
ledge in  the  year  1833.'*     And  when  we  are  discussing 
whether  he  had  brought  that  to  any  degree  of  perfection 
at  that  time,  so  as  to  be  a  matter  that  was  known,  and 
capable  of  being  applied  to  vessels  at  all ;  it  is  odd  and 
singular  enough  (but  that  will  be  for  your  consideration) 
that  he  should  go  on  in  1835  making  a  great  many  more 
experiments.     He  says,  ^*  In  1835  we  made  a  great  many 
experiments,  of  which  the  general  character  was  to  ascer- 
tain   the   various  qualities   of   wheels,    chiefly  cycloidal 
wheels,  and  comparing  these  wheels  with  Morgan's  wheel. 
I   had  a  very  extensive  apparatus  constructed,  for  the 
purpose  of  these  experiments ;  it  stood  in  a  very  public 
part  of  the  premises ;  no  person  was  excluded ;  a  great 
many  saw  it;  it  vvas  in  the  thoroughfare  of  the  manufac- 
tory.    We  had  between  400  and  500  employed  at  that 
time  in  our  manufactory."    He  says  how  the  apparatus 
was  constructed  (which  I  think  was  not  very  material) ; 
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but  that  apparatus  they  constructed  merely  for  the  purpose 
of  deciding  upon  these  experiments.  Then  be  says, 
**  These  experiments  were  made  between  the  16th  of 
April  and  tlie  12th  of  June,  18S5.  We  had  a  person 
solely  employed  in  these  experiments;  no  secrecy  what- 
ever was  observed;  on  the  contrary,  we  invited  people 
to  come  and  see  them.  I  first  heard  of  the  patent  taken 
out  by  Mr.  Galloway  on  the  8th  of  September,  1835.  I 
remember  a  model  put  up  by  him  in  the  Adelaide  Gallery.^ 
It  appears,  therefore,  from  the  month  of  September,  1835j 
Mr.  Field  was  fully  conscious  that  there  had  been  this 
patent  granted  to  Mr.  Galloway,  and  we  do  not  hear  of 
any  opposition  to  it  for  a  very  considerable  period  after^ 
wards.  Indeed,  on  the  part  of  these  defendants,  a  year  after- 
wards, so  little  are  they  informed,  or  so  little  do  tbey 
know,  that  there  had  been  a  doubt  as  to  the  validity,  that 
they  pay  for  the  use  of  these  floats ;  for  a  vessel  of  theirs, 
called  the  Calpe,  40/.,  having  previously,  in  the  years  1835 
and  1836,  just  after  the  granting  of  the  patent,  had  the 
same  patent  improvement  applied,  at  a  much  larger  sum, 
to  other  vessels.  Then  he  says,  ^^I  have  carefully  exatnined 
the  specification  of  Mr.  Galloway ;  I  have  seen  the  models 
produced  ;  the  principle  laid  down  in  that  specification  is 
precisely  the  same  as  mine ;  I  had  the  same  object  in  view, 
that  of  arranging  the  floats  in  a  cycloidal  curve ;  I  have 
not  been  able  to  find  in  Mr.  Galloway's  specification  any- 
thing whatever  different  to  what  I  had  in  view,  except  what 
I  had  before;  the  advantages  mentioned  in  his  specifica- 
tion are  the  very  same  advantages  that  1  contemplated  and 
proposed."  Gentlemen,  then  he  is  cross-examined  as  to 
this  point,  and  he  says,  '^  I  have  taken  out  patents  myself, 
altogether  three  ;  one  of  them  a  little  time  ago ;  the  idea 
crossed  my  mind  for  taking  out  a  patent  for  this  discoi  ery. 
I  entered  a  caveat  for  my  discovery  in  1833.  I  never  did 
anything  upon  it;  it  is  now  a  very  valuable  wheel;  it  is 
now  in  general  use  ;  a  valid  patent  for  such  awheel  would 
be  very  valuable  to  the  patentees;  it  would  be  valuable  to 
me;  I  never  did  it.  I  continued  making  experiments  till 
July,  1835.^'  Certainly,  it  is  not  an  improper  observation, 
one  that  you  should  bring  before  your  own  minds  on  this 
question,  that  is,  whether  it  was  the  invention  of  Mr. 
Field  before  Mr.  Galloway,  and  an  invention  carried  so 
far  to  perfection,  that  the  matter  might  be  known  and 
used  in  England  ?  It  is  not  an  improper  observation  that, 
as  he  had  entered  a  caveat  at  the  oflBce  of  the  lawofiBcers 
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of  the  Crown,  he  must  have  had  notice  of  this,  the  patent 
would  not  have  passed,  without  some  notice  being  given  to 
him  that  such  patent  was  being  taken  out,  and  yet  you  see, 
though  he  had  put  in  his  caveat  in  the  year  1835,  and  made 
experiments  from  April  to  June,  and  goes  on  making  ex- 
periments every  preceding  month  to  1835,  he  does  not  at 
all  interpose,  or  set  up  his  claim,  at  that  time,  to  take  out 
a  patent.  I  do  not  mean  to  say  he  was  bound  to  do  it,  or 
that  his  not  doing  it  will  decide  this  question  at  all,  but, 
when  we  are  considering  the  course  that  men  ordinarily 
pursue  in  looking  after  their  own  interest,  the  question 
Is,  whether  he  is  perfectly  to  be  depended  on,  as  to  the 
exact  identity  of  this  discovery,  that  this,  which  is  now 
the  subject  of  a  patent,  way^the  very  discovery,  which  he 
himself  had  made  ?  That  is  for  you,  and  not  for  me,  to 
determine.  Then  he  goes  on  to  say,  '^  I  continued  making 
experiments  till  July,  1835.  I  never  fitted  up  a  vessel  for 
a  customer,  till  the  Dover  Castle,  that  was  the  name  of  it ; 
the  wheels  were  afterwards  altered,  from  three  boards  to 
two,  and  so  they  continued.  That  vessel  did  not  go  faster 
nor  slower  than  before,  but  the  vessel  was  better  for  the 
sea;  she  was  always  a  slow  vessel.  The  next  vessel  we 
fitted  up  with  split  boards  was  the  African,  that  was  in 
the  summer  of  1836."  That  is,  after  the  period  when  this 
patent  was  granted;  therefore,  anything  that  is  done  after 
that,  if  it  is  a  wheel  of  the  nature  and  description  of  that 
for  which  the  patent  is  granted, — that  is  not  to  be  brought 
in  evidence  against  the  plaintiff  as  a  prior  discovery, 
except  so  far  as  that  the  party  who  gives  the  evidence 
says  that  it  was  upon  his  own  principle,  and  not  upon  the 

f>rinciple  of  the  patent.  The  mere  fact  of  applying  it  so 
ate  as  the  year  1836,  the  year  after  the  patent  was 
granted,  would  not  of  itself,  of  course,  show  that  the 
subject-matter  had  been  known,  and  used  in  England,  a 
year  before.  Then  he  says,  "  I  am  not  quite  positive 
that  I  fitted  up  any  but  the  Dover  Castle  with  wheels  on 
this  construction.  I  fitted  up  the  Great  Western  with 
wheels  of  this  construction,  in  the  year  1838:  the  wheel  is 
now  in  great  repute.  I  had  no  knowledge  of  the  floats 
being  divided  in  this  way,  before  I  did  so  myself.  I  did 
nothing  for  the  Admiralty  before  August,  1835."  Then 
in  fact,  he  says,  ''I  did  not  do  it  till  the  summer  of  1836. 
I  did  take  off  the  new  wheel,  after  having  satisfied  myself 
with  the  experiment,  and  I  put  on  the  old  boards  again." 

VOL.  II.  R    R 


610  caspiiakl's  retoets 

He  says,  **  We  did  nothing  in  1833,  1834^  and  1835 ;  in 
1835  we  commenced  our  experiments,  and  we  still  con- 
tinued to  make  comparative  experiments.'*  Then  he  goes 
on  to  say  something  more  as  to  the  specification,  which 
is  not  material.  [His  Lordship,  after  reauiing  the  evidence 
of  the  other  witnesses,  proceeded  as  follows  :] — 

Now  the  next  point,  as  it  seems  to  me,  for  yoar 
consideration,  b,  whether  you  are  satisfied  or  not,  that  at 
the  time  when  this  patent  was  taken  out,  the  invention 
for  which  the  patent  was  obtained,  was  a  new  invention, 
and  not  used  publicly  in  England,  which  are  the  words  of 
the  plea  ?  That  there  had  been  many  experiments  made 
upon  the  same  line,  and  almost  tending,  if  not  entirely,  to 
the  same  result  is  clear,  from  the  testimony  yon  have 
heard,  and  that  there  were  experiments  known  to  various 
persons;  but  if  they  rested  in  experiment  only,  and  had 
not  attained  the  object  for  which  the  patent  was  taken 
out,  mere  experiment,  afterwards  supposed  by  the  parties 
to  be  fruitless,  and  abandoned  because  they  had  not 
brought  it  to  a  complete  result,  will  not  prevent  a  more 
successful  competitor  who  may  avail  himself,  as  far  as 
his  predecessors  have  gone,  of  their  discoveries,  and  add 
the  last  link  of  improvements,  in  bringing  it  to  perfection. 
If  that  is  the  case,  the  plaintiff  is  entitled  to  your  verdict. 
If  it  was  then  known,  at  the  time  when  he  took  it  up,  and 
was  publicly  known  and  used  in  England,  then,  in  that 
case,  the  patent  is  invalid,  and,  in  that  case,  you  would 
find  your  verdict  for  the  defendant.  If  you  find  it  for  the 
plaintifll^  it  will  be  only  nominal  damages ;  the  question  is 
not  here  for  any  profits,  but  simply  to  decide  the  rights 
between  the  parties. 

SThe  jury,  without  retiring  from  the  box,  turned  round 
1  consulted  together.] 

The  Foreman, — We  have  agreed  upon  our  verdict,  my 
Lord;  our  verdict  is — for  the  plaintiffs. 

The  Attomey-GeneraL — Will  your  Lordship  please  to 
certify  about  the  special  jury  ? 

The  Lord  Chief  Justice.— Ye^. 

The  Attorney-General — Perhaps  your  Lordship  will 
likewise  have  the  goodness  to  certify  under  the  Act,  as  to 
the  merits  of  the  invention  ?  it  is  under  sect.  6. 

Mr,  Richards. — ^Has  your  Lordship  this  Act  before  you? 

The  Lord  Chief  Justice, — I  need  not  certify  at  Court, 
it  can  be  done  at  chambers. 
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CRANE  V.  PRICE  AND  OTHERS. 

In  the  Court  of  Common  Pleas  before  Lord  Chief  Justice  (Sir  N,  Tindal) 

and  a  Special  Jury, — Feb,  11,  1840. 

This  was  an  action  for  the  infringetnent  of  a  patent  granted 
to  the  plaintiff  on  the  28th  day  of  April,  1836^  for  "  An 
improvement  in  the  manufacture  of  iron." 

Sir  Frederick  Pollock^  Mr.  IL  V.  Richards,  and  Mr. 
Montague  Smithy  appeared  for  the  plaintiff;  and  Mr. 
Solicitor- GeneraJ  {fFilde),  Mr.  Sergeant  Bompasy  and 
Mr.  Rotchj  for  the  defendants. 

The  declaration  was  in  the  usual  form,  to  which  the 
defendants  pleaded — 1.  Not  guilty.  2.  That  the  plaintiff 
was  not  the  true  and  first  inventor.  3.  Setting  out  the 
specification,  and  averring  that  the  said  improvement  was 
not  a  new  manufacture,  invented  by  the  plaintiff,  within 
the  intent  and  meaning  of  the  statute,  as  to  the  public  use 
and  exercise  thereof.  4.  That  the  nature  of  the  said 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, were  not  particularly  described  by  the  said  speci- 
fication. 5.  After  setting  forth  the  specification  by  refer- 
ence to  the  third  plea,  and  the  proviso  in  the  plaintiffs 
letters  patent  against  their  interfering  with  any  previous 
grant,  the  plea  stated  the  grant  of  letters  patent  to  J.  B. 
Neilson,  and  averred  that  the  hot  blast  was,  before  the 
plaintiff's  patent,  in  public  use  with  Neilson's  license  in 
the  smelting  of  iron,  and  was  the  hot-air  blast  in  the  spe- 
cification mentioned  and  referred  to.  The  plea  then 
averred  that  Neilson's  patent  was  in  full  force,  and  that 
the  plaintiff  could  not  use  the  said  hot-air  blast  without 
Neilson^s  license,  and  that  he  obtained  such  license  before 
the  grant  of  his  patent;  and  averred  further,  that  the 
using  by  the  plaintiff  of  the  said  hot-air  blast,  as  in  the 
specification  mentioned,  was  a  using  and  imitating  of 
Neilson*s  invention,  whereby  plaintiff's  patent  was  void. 

The  plaintiff  in  his  replication  took  issue  on  the  first, 
second,  third,  and  fourth  pleas;  and  to  the  fifth  plea 
replied,  setting  forth  Neilson's  specification,  and  averring 
that  the  said  invention,  as  described  and  ascertained  in 
the  said  specification  of  the  said  Neilson,  was  not  and  is 
not  the  same  as  the  said  hot-air  blast,  and  the  machinery 
and  apparatus  adapted  for  the  application  thereof,  men- 
tioned and  referred  to  in  the  plaintiff's  said  specification^ 
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as  then  being  well  understood  and  extensively  applied  in, 
&c. ;  nor  was  nor  is  the  using  by  the  plaintiff  of  the  said 
invention,  as  described  in  his  said  specification,  a  using  or 
imitating  of  the  invention  of  the  said  Neilson,  as  described 
in  his  said  specification,  contrary  to  the  form  and  effect  of 
the  said  proviso ;  which  averment  was  traversed  by  the 
defendants  in  their  rejoinder. 

The  following  notice  of  objections  was  delivered  with 
the  pleas: — 1.  That  the  alleged  invention  mentioned  in 
the  declaration  which  the  plaintiff  in  his  specification 
claims,  and  allies  to  consist  in  the  application  of  anthra- 
cite or  stone  coal  and  culm,  combined  with  the  using  of 
hot-air  blast  in  the  smelting  and  manufacture  of  iron 
from  iron  stone,  mine,  or  ore,  is  not  a  new  manufacture 
within  the  meaning  of  the  statute  of  21  James  I^  c.  3,  s.  6, 
for  which  a  patent  can  be  granted,  but  only  using  at  the 
same  time  a  well-known  article — namely,  anthracite,  or 
itone  coal  or  culm — and  of  the  hot-air  blast  (the  latter 
admitted  in  the  plaintiflf's  specification  to  be  then  well 
known),  each  separately  in  use  for  smelting  and  manufac- 
turing iron  before  the  date  of  the  said  letters    patent. 

2.  That  anthracite,  or  stone  coal  or  culm,  had  been  pub- 
licly used  as  the  only  fuel  in  the  smelting  and  manufac- 
ture of  iron  by  Mr.  Thomas  Harper,  at  his  furnace  at 
Abercrave,  in  the  county  of  Brecon,  and  had  been  so  used, 
mixed  with  other  fuel,  by  the  British  Iron  Company,  at 
their  works  at  Abercrave  aforesaid,  and  at  the  Yniscedwyn 
Iron  Works,  the  Landore  Iron  Works,  the  Millbrook  Iron 
Works,  and  the  Neath  Abbey  Iron  Works,  in  the  county 
of  Glamorgan,  before  the  date  of  the  said  letters  patent; 
and  the  alleged  invention  of  the  plaintiff  is  only  the  use  of 
anthracite,   or   stone   coal   or  culm,  with   hot-air  blast. 

3.  That  the  using  of  hot-air  blast  in  the  smelting  or  ma- 
nufacture of  iron  was  not  the  invention  of  the  plaintifll^ 
but  was  well  known  and  in  use  before  the  grant  of  the 
said  letters  patent  to  the  said  plaintiff,  as  admitted  in  the 
specification  thereof;  and  the  alleged  invention  of  the 
plaintiff  is  only  the  use  of  the  said  hot-air  blast  with  the 
well-known  anthracite,  stone  coal,  or  culm ;  and  that  the 
hot-air  blast  was  used  in  the  smelting  and  manufacture  of 
iron  prior  to  the  said  letters  patent,  at  the  works  of  the 
said  plaintiff,  called  the  Yniscedwyn  Iron  Works,  at  the, 
&c  (specifying  a  great  number  of  other  works  and  places), 
and  also  at  a  great  many  iron  works  in  the  kingdom. 


OF   PATENT   CASES.  613 

too  numerous  to  be  individually  specified.  4.  That  the 
alleged  invention  of  the  plaintiff  necessarily  involves  the 
use  of  another  invention,  which  was  patented  before  the 
date  of  the  plaintiff's  letters  patent — namely,  the  hot-air 
blast  of  J.  B.  Neilson  ;  and  that  the  application  thereof  to 
anthracite  or  stone  coal,  which  was  a  well-known  fuel,  was 
an  application  all  persons  were  and  are  at  liberty  to  make, 
who  had  permission  to  use  the  said  invention  of  the  said 
J.  B.  Neilson.  5.  That  the  exclusive  use  of  the  hot-air 
blast  having  been  previously  granted  to  J.  B.  Neilson  by 
letters  patent,  the  subsequent  patent  granted  to  the  plain- 
tiff* for  the  same  invention  is  void.  6.  The  anthracite,  or 
stone  coal  or  culm,  having  been  well  known  and  in  use  as 
a  fuel  prior  to  the  said  plaintiff's  patent,  the  application 
of  such  fuel  to  the  smelting  or  manufacture  of  iron  by 
well-known  methods,  is  not  a  new  manufacture  within  the 
meaning  of  the  statute.  7»  That  the  use  of  the  hot-air 
blast,  described  in  the  said  specification,  produces  sub- 
stantially only  the  same  effect  when  the  anthracite,  or 
stone  coal  of  culm  is  used  as  fuel  in  the  smelting  and 
manufacture  of  iron,  as  when  any  other  kind  of  coal  or 
coke  is  used  for  the  same  purposes.  8.  That  the  specifi- 
cation is  defective,  inasmuch  as  it  does  not  describe  the 
kind  of  furnace  to  which  the  alleged  invention  is  appli- 
cable, and  it  is  not  applicable  to  all  kinds  of  furnaces. 
9.  That  the  said  specification  does  not  clearly  state 
whether  or  not  it  is  intended  to  apply  to  the  use  of 
anthracite,  or  stone  coal  and  culm,  as  the  only  fuel,  or 
whether  it  is  intended  to  include  the  use  of  anthracite,  or 
stone  coal  and  culm,  together  with  other  fuel. 

Sir  Frederick  Pollock. — May  it  please  your  Lordship. 
Gentlemen  of  the  Jury,  1  have  to  state  to  you  the  circum- 
stances under  which  the  present  action  is  brought  before 
you,  the  foundation  of  the  plaintiff's  claim,  and  generally, 
the  evidence  by  which  that  claim  is  to  be  supported. 
Gentlemen,  before  I  call  your  attention,  and  my  Lord's, 
to  the  issues  which  arc  joined  in  the  present  case,  which, 
presently,  I  mean  to  do  with  some  particularity,  especially 
that  issue  which  I  observe  has  already  caught  my  Lord's 
attention  (I  mean  the  issue  arising  out  of  the  fifth  plea), 
it  will  be  necessary  for  me  to  give  you  some  general  out- 
line of  the  character  and  the  nature  of  the  plaintiff^s 
invention,  in  order  that  you  may  be  belter  able  to  appre- 
ciate the  evidence  by  which  the  claims  of  the  plaintiff  will 


614  carpmael's  reports 

be  supported.  Gentlemen,  the  plaintiff  is  a  manufacturer 
of  iron,  and  has  been  the  whole  of  his  life  employed  in 
the  manufacture  of  iron  by  smelting  it  from  the  ore. 
His  works  are  carried  on  at  a  place  called  Yuiscedwyot 
in  South  Wales.  The  defendants  are  also  manufacturerB 
of  iron,  and  their  operations  are  carried  on  at  some  works 
that  are  called  Neath  Abbey. 

I  dare  say  you  are  all  of  you  aware,  in  a  general  way, 
of  the  nature  of  the  smelting  of  iron.  The  ore  of  the 
iron  is  first  roasted,  which  reduces  it  to  the  state  nearly 
of  an  oxide  of  iron  mixed  with  earth.  It  is  then  smelteo, 
an  operation  which  consists  of  exposing  it  to  the  action 
of  some  carbon  at  a  very  high  temperature ;  and  in  this 
state  it  flows  down  to  the  lower  part  of  the  furnace, — 
when  the  furnace  is  opened  the  iron  flows  away,  consti- 
tuting that  sort  of  iron  in  its  first  state  called  pig-iron,  or 
melted  iron,  cast-iron  in  the  various  states  in  which  we 
find  it.  Gentlemen,  this  was  a  process  that,  in  former 
times  (as  you  may  readily  suppose),  was  performed  chiefly 
by  wood,  that  is,  by  charcoal  or  charred  wood.  As  far 
back  as  the  reign  of  James  the  First,  the  woods  of  this 
country  having  been  exhausted,  it  became  of  great  im- 
portance to  apply  (if  possible)  the  immense  quantities  of 
fuel  that  were  ascertained  to  be  in  various  parts  of  this 
kingdom,  and  to  apply  that  fuel  instead  of  charcoal, 
which  by  that  time  had  become  very  dear.  Lord  Dudley, 
whose  name  I  dare  say  your  Lordship  remembers  as  con- 
stituting an  exception  to  the  statute  of  monopolies — ^in 
that  statute  the  name  of  Lord  Dudley  is  excepted  from 
the  operations  of  the  statute  repealing  all  past  monopolies — 
Lord  Dudley  first  practically  showed  that  iron  could  be 
manufactured  from  pitcoal,  or  bituminous  coal.  Now,  I 
do  not  propose  to  occupy  you  in  any  detail  of  the  process 
which  he  adopted.  For  many  years  the  process  was 
comparatively  imperfect.  Iron  was  made  in  this  country 
in  great  abundance :  as  the  process  came  to  be  better 
understood,  and  the  vast  powers  of  the  steam-engine 
were  applied  to  increase  the  blast  that  worked  the  fur- 
naces, greater  and  greater  results  followed.  Gentlemen, 
it  was  discovered  that  the  manufacture  could  be  con- 
siderably improved  in  various  ways.  The  practice  of 
coking  the  coal  was  suggested;  that  was  a  great  im- 
provement. The  common  coal,  whether  it  be  the  best 
sort   that   comes   from  the  Wallsend   at  Newcastle,    or 
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whether  it  be  the  Staffordshire  or  the  Yorkshire  coal,  or 
the  cannel  coal,  is  all,  more  or  less,  composed  of  bitumen 
as  well  as  charcoal ;  and  it  has  a  large  portion  of  earthy 
matter.  Bitumen  is  that  which  you  see  blazing  away  in  a 
cheerful  fire ;  that  is  the  substance  which  furnishes  gas, 
which  we  consume  in  the  streets ;  and  this  bituminous 
coal  forms  one  large  class  of  coal,  differing  entirely  from 
anthracite,  or  stone-coal.  The  stone-coal  consists  of  an 
exceedingly  pure  and  very  compressed,  dense,  hard  char- 
coal. The  proportion  I  am  now  stating  very  loosely, — ^it 
is  not  very  important  that  I  should  be  very  nice  in  these 
points;  but  taking  it  now  that  common  Newcastle  coal 
consists  of  50  or  60  per  cent,  of  carbon,  20,  or  30,  or  40 
per  cent,  of  bitumen,  and  the  rest  earthy  matter.  The 
stone-coal  has  no  bitumen  whatever;  it  con^sts  of, 
perhaps,  out  of  100  parts,  upwards  of  90  in  the  best 
specimens  will  be  pure  charcoal,  a  very  small  quantity  of 
volatile  matter,  and  a  very  small  quantity  also  of  earthy 
matter;  but  it  is,  as  nearly  as  may  be,  a  hard,  dense, 
compact  charcoal.  Its  appearance,  to  those  who  are  at 
all  familiar  with  it,  is  immediately  indicated  by  its  lustre — 
which  is  vitreous,  and  almost  metallic, — and  its  structure, 
which  differs  from  that  of  common  coal ;  it  does  not 
break  into  those  cubes  which  common  coal  does ;  it  is 
remarkably  hard,  and  is,  for  many  purposes  of  combus- 
tion, wholly  and  entirely  useless.  If  you  put  it  into  a 
common  fire — an  ordinary  kitchen  fire,  for  a  considerable 
time,  it  will  give  you  an  impression  that  you  had  put  in  a 
large  piece  of  stone,  for  it  would  remain  dark  and  cold, 
apparently  not  at  all  contributing  to  the  combustion,  but 
rather  impeding  the  fire.  It  would  at  length,  if  the  heat 
were  considerable,  itself  ignite,  and  burn  very  slowly,  with 
no  flame,  but  not  at  all  giving  out,  under  these  circum- 
stances, the  heat  that  you  might  expect  from  a  substance 
composed  almost  entirely  of  charcoal.  The  charcoal, 
however,  is  in  an  entirely  hard  state,  so  compact  and  dense, 
that  apparently  it  is  intractable  under  ordinary  circum- 
stances ;  and  if  you  apply  it,  if  you  observe  its  dulness, 
if  you  have  now  got,  by  great  care  and  artifice,  a  fire  well 
burnt  up,  composed  chiefly  of  this  coal,  if  you  took  a 
large  pair  of  bellows  by  way  of  making  it  bum  much 
brighter,  which  of  course  you  would  do  with  any  ordinary 
fire,  the  result  would  very  much  disappoint  your  expecta- 
tion, for  you  would  blow  it  out.    Gentlemen,  this  fuel 
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was  known  to  exist  for  centuries  almost ;  it  was  known 
to  be  of  no  use  for  domestic  purposes ;  it  had  never  been 
applied  to  any  of  the  great  processes  of  smelting  ;   atten- 
tion had  been  called  to  it  in  various  ways.    It  was  thought 
that  there  must  be  some  mode  of  employing  so  extensive 
and  apparently  so  tempting  an   article  for  experiments, 
so   promising  a  subject  for   the  philosopher,  or  for  the 
enterprising  manufacturer.     You  will   find    that   it  had 
been  the  subject  of  mucli  consideration,  of  various  at- 
tempts, and   some  patents ;   it  had  been  the   subject  of 
even  prizes  ;  rewards  were  offered  for  the  purpose,  to  any 
person  who  could  make  use  of  it,  or  bring  it  to   bear 
advantageously  in  the   manufacture  of  iron;    until    the 
time  that  Mr.  Crane  first  discovered,  that,  provided  you 
would  yse  a  blast  previously  raised  to  a  temperature  of 
about  600  degrees  of  Fahrenheit ;  until  Mr.  Crane  had 
discovered  that  which  was  the  subject  with  him  of  repeated 
experiments,  and  that  sort  of  expense  which  I  dare  say 
you  are  aware  of,  when  the  subject  of  experiment  is  a 
furnace   on  a   very   large   scale :    but   having   distinctly 
ascertained   the  fact,   Mr.   Crane  took    out   his   patent, 
enrolled  his  specification,  and  published  to  the  world  that 
which  he  had  done.     Gentlemen,  there  has  probably  very 
rarely  been  a  discovery  of  this  importance  and  magnitude, 
the  full  value  of  which  was  instantly  appreciated.    Within 
a  very  short  time,  the  value  of  all  the  property  around  Mr. 
Crane's  premises,  and  around  all  the  other  premises  that 
under   his  license   had  began  to  work,  was  greatly  ad- 
vanced in  value.     I  believe,  Gentlemen,  1  speak  short  of 
the  mark,  when  I  say  that  property  became  three  times 
the  value  that  it  was  of  before.     The  iron  itself  was  dis- 
covered to  be  much  more  abundant  in  quantity ;  the  saroe 
weight  of  ore  gave  what  they  call  a  larger  yield  of  metal ; 
and  the  metal  that  was  obtained  was  itself  of  a  much  more 
valuable  quality,  on  which  I  shall  say  a  word  or  two  pre- 
sently ;  and  the  process  itself  was  one  of  considerable 
economy  compared  with  the  other,  for  a  smaller  quantity 
of  fuel  was  actually  used.     And,  Gentlemen,  these  advan- 
tages were  so  clear  and  acknowledged,  so  instantly  felt 
in  the  neighbourhood  where  Mr.  Crane  lived,  that  they 
did  him  that  honour,  which  is  certainly  more  frequently 
done  in  modern  times  than  it  used  to  be  formerly ;   there 
was  a  very  large  assemblage  of  most  of  the  persons  con- 
nected with  the  land  and  the  iron  trade,  who  assembled 
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together  in  honour  of  Mr.  Crane,  a  meeting  of  all  the 
influential  people  in  that  country,  who  met  together  to  give 
Mr.  Crane  a  dinner,  and  he  was  undoubtedly  then  hailed 
as  one  of  the  greatest  benefactors  to  his  country  that  had 
ever  come  forward  to  advance  the  manufactures,  anc 
thereby  the  prosperity  of  the  country.  And  the  effect  of 
this  discovery  is,  that  we  shall  be  able,  not  merely  to 
compete  on  the  subject  of  iron  of  the  best  sort  with  any 
country  on  the  face  of  the  globe,  but  that  we  can  now,  by 
this  process,  manufacture  a  much  better  iron  than  any 
that  we  have  been  in  the  habit  of  importing  for  any 
purpose  from  any  part  of  the  world.  I  speak  chiefly, 
of  course,  of  Swedish  iron,  which  any  one  knows,  who 
knows  anything  of  the  history  of  iron,  has  long  been  con- 
sidered, for  certain  purposes,  the  best  iron ;  and  even  at 
the  present  time  Swedish  iron  no  doubt  is  used  for  some 
purposes,  although  to  a  much  less  extent  than  was  the 
case  a  few  years  ago.  Gentlemen,  Mr.  Crane  has  brought 
into  use — into  most  eflicient  use,  large  tracts  of  this  de- 
scription of  coal,  which  before  his  invention  undoubtedly 
was  considered  to  be  of  little  or  no  use,  beyond  furnishing 
fuel  to  some  few  manufactories,  and  the  supply  that  was 
required  for  Arnott*s  stove.  It  has  created  a  source  of 
wealth  wherever  stone-coal  exists  that  had  no  existence 
before,  probably  the  value  of  it  is  more  than  quadrupled, 
for  instead  of  being  an  article  of  no  value,  it  has  become 
now  of  a  value  as  great  as  bituminous  coal  itself,  and  for 
the  purposes  of  this  manufacture  its  tendency  is  entirely 
to  supersede  it, — wherever  it  can  be  obtained  it  would 
supersede  it.  Gentlemen,  it  is  almost  as  if  a  person  could 
discover  a  value — an  available  and  appreciable  value  for 
those  vast  mountains  of  rock,  those  vast  masses  of  rock 
and  granite  and  other  things,  which  you  may  observe  in 
parts  of  Scotland  and  Ireland  and  the  north  of  England ; 
if  you  could  give  to  that  an  appreciable  value,  how  much 
you  would  increase  the  general  importance,  and  the  pros- 
perity of  those  parts  of  the  kingdom  where  such  articles 
are  to  be  found  1  But  this  is  not  the  only  important 
matter;  it  gives  a  larger  quantity  of  iron.  That  is  a 
matter  which  is  a  question  of  evidence,  and  will  be  made 
out,  I  believe,  to  your  entire  satisfaction.  But  the  iron 
itself  is  of  far  greater  value,  and  if  it  be  required  that  a 
discovery  should  give  to  the  world  a  new  manufacture  or 
substance,    the    iron  that   is   produced   by  Mr.  Crane's 
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invention   undoubtedly  has   this    remarkable   feature   of 
novelty^  that  it  is  far  stronger,  far  more  valuable  than  any 
other  iron  that  has  yet  been  made  by  any  other  process* 
Gentlemen,  the  ordinary  mode  of  smelting  iron    before 
this  time,  had  been  sometimes  by  a  cold  blast,  and  some- 
times by  a  hot  blast ;  but  anthracite  has  always   proved 
so  untractable  a  sort  of  fuel,  that  nobody  had  ever  been 
able   to   bring   it   to  bear   on   the  subject,   so    as   to  be 
employed   in   any   degree  in    the  manufacture    of    iron* 
Various  persons  had  used  a  hot  blast  to  pit-coal  and  coke. 
An  early  improvement  in  the  manufacture  of  iron,  from 
the  product  of  coal,  was  to  substitute  coke;  and  a  hot 
blast  had  been  applied  to  that  with  this  disadvantage  on 
the  one  hand,  and,  I  believe,  this  advantage  on  the  other; 
for  certainly  the  manufacture  was  facilitated  by  it,    but 
the   iron  itself   was,  undoubtedly,  much    worse ;    and   I 
believe  it  will  appear  (it  will  be  admitted  by  all  persons  of 
any  experience  on  the  subject)  that  the  cold  blast  iron  was 
very  much  better  than  the  hot  blast  iron,  until  Mr.  Crane 
discovered,  that  by  combining  anthracite  in  the  smelting 
of  iron  as  fuel,  you  get  a  maximum  of  advantage  that  bad 
never  been  obtained  by  any  other  process.     Gentlemen, 
the  patent  was  taken  out  on  the  28th  of  September,  1836. 
The  specification  was  enrolled  in  March,  1837.     Gentle^ 
men,  Mr.  Crane  says : — I  have  discovered  that  which  was 
not  known  before ;  that  if  you  will  get  a  hot-air  blast, 
and  will  make  that  hot-air  blast  come  somewhere  up  to 
600  degrees,  and  you  will  use  the  fuel  that  1  point  out, 
and  in  the  manner  which  I  have  stated,  you  will  produce 
a  result  such  as  has  never  been  produced ;  and,  Gentle- 
men, 1  defy  any  or  all  the  persons  who  have  had  the 
slightest  experience  in  the  manufacture  of  iron,  to  drive 
Mr.  Crane  from  this  point,  that  what  he  has  done  never 
was  done  before ;  that  what  he  has  done  is  of  the  utmost 
value  to  the  manufacture,  which  he  professes  to  improve  ; 
that  what  he  has  done,  beyond  all  question,  has  conferred 
upon  the  country,  in  which  Mr.  Crane  resides,  a  large 
benefit, — it  has  given  an  impulse  to  the  trade ;  given  to 
the  land  a  value ;  given  to  the  manufacture  of  the  country 
an  importance  that,  probably,  no  single  discovery,  scarcely 
in  any  branch  of  arts,  commerce,  or  manufactures,  ever 
did  before!     Gentlemen,  every  fact  that  I  have  hitherto 
stated  with  respect  to  the  value  and  importance  of  the 
discovery,  its  entire  novelty,   that  the  thing  never  was 
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done  before ;  that  if  any  person  erer  dreamt  of  it,  as  you 
will  generally  And,  where  an  invention  is  carried  com- 
pletely into  success,  there  will  always  be  persons  to  start 
up  to  say,  '*  Oh,  dear,  I  thought  of  that  before ; "  or  there 
will  be  persons  to  start  up  and  say,  '*  Bless  me,  you  have 
discovered  this,  and  what  a  mighty  discovery  is  it  ?  it  is 
what  anybody  could  have  done  as  well  as  you."  **  Well, 
then,  why  did  not  you  do  it  ?  "  1  am  quite  certain  1  may 
rest  on  your  good  sense — on  your  sense  of  justice — that 
when  you  And  something  new,  which  is  done,  and  when 
you  And  a  result  so  important,  so  conspicuous,  so  distinct, 
so  clear,  and  undoubted,  as  will  be  proved  to  your  entire 
satisfaction,  1  think  you  cannot  doubt  but  that  the  gentle* 
man  who  comes  forward  to  claim  your  protection  to«day 
is  entitled  to  your  protection,  if  he  makes  out  his  casCi 
Now,  Gentlemen,  I  proceed  to  a  few  more  details  before 
I  call  witnesses,  in  order  that  the  subject  may  be  entirely 
before  his  Lordship  and  you,  in  all  the  parts  of  it  that 
relate  to  the  questions  hereafter  to  be  submitted  to  your 
judgment.  Gentlemen,  I  beg  Arst  to  call  your  attention 
and  his  Lordship's  to  the  pleas.  The  first  plea  is  the 
ordinary  general  issue,  not  guilty.  Gentlemen,  I  under- 
stand that  the  defendant  means  to  contend  here  to-day 
that  he  has  a  right  to  do  what  he  has  done,  because  he 
does  not  use  all  anthracite,  but  only  a  considerable  part  of 
it.  He  will  say,  I  admit  that  1  use  a  hot  blast ;  I  admit 
that  I  heat  it  to  the  temperature  that  you  have  described 
as  the  proper  temperature ;  I  admit  that  I  use  anthracite, 
or  stone-coal, — and  I  use  it  largely,  but  I  do  not  use  it 
entirely ;  and,  therefore,  he  says,  I  have  not  infringed 
upon,  or  violated,  your  patent  Gentlemen,  I  apprehend 
that  is  purely  a  question  of  fact  for  you  to  decide,  under 
my  Lord's  direction.  1  am  not  aware  that  any  question  of 
law  can  arise  upon  that,  beyond  what  may  belong  to  every 
question.  It  is  said  that  the  law  is  but  another  name  for 
cultivated  good  sense  applied  to  the  ordinary  matters  of 
life ;  and  the  result  is  this, — Mr.  Crane  has  discovered 
that  if  you  use  anthracite,  or  stone-coal,  in  the  making  of 
iron,  you  will  produce  a  far  better  article,  and  you  will 
use  that  as  fuel  that  nobody  used  as  fuel  before  him ;  Mr. 
Crane  has  not  necessarily  limited  himself  to  the  entire  use 
of  stone-coal  under  all  possible  circumstances  in  which  he 
may  be  placed ;  it  is  not  part  of  his  invention ;  it  is  not 
claimed  as  such ;  it  is  not  pointed  out  as  such  ;  but  if  it 
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were  it  would  make  no  difference.  The  question  is  this, — 
Mr.  Crane  having  discovered  that  you  can  use  anthracite, 
the  defendants,  Messrs.  Price  and  Fox,  say, — Very  well, 
you  are  able  to  use  stone-coal,  as  you  describe ;  we  will 
see  if  we  cannot  use  it  too ;  and  they  load  their  furnaces 
with  anthracite,  mixing  it  half  with  coke,  made  from 
bituminous  coal.  Is  that  an  infringement  of  Mr.  Crane^s 
process  ?  Why,  to  the  extent  of  one-half  it  is.  What 
right  have  you  to  take  a  part  or  share  of  the  benefit  and 
say,  to  that  extent  I  will  take  it,  and  will  infringe  your 
patent?  Are  you  doing  that  which  never  was  done  before, 
except  by  Mr.  Crane  ? — Undoubtedly  you  arc.  Are  you 
doing  it  by  Mr.  Crane's  method? — Undoubtedly  you  are. 
Then  what  right  have  you  to  do  that  ?  I  admit  that  it  is 
not  an  infringement,  perhaps,  of  the  entire  patent,  but  pro 
tanto  it  is.  Now,  a  diffirent  mode  of  illustrating  that 
would  be  this : — Suppose  a  man  takes  out  a  patent  for  the 
use  of  a  certain  kind  of  sail,  and  he  directs  that  all  the 
sails  of  a  vessel  should  be  of  that  construction,  would  a 
man  have  a  right  to  have  half  of  the  sails  of  that  con- 
struction^  and  half  of  the  ordinary  construction  ? — I  con- 
sider that  a  most  distinct  violation  of  the  patent  to  that 
extent.  If  a  man  obtained  a  patent  for  an  improved  wheel, 
and  directed  that  the  carriage  should  be  made  with  four 
wheels  of  that  description,  could  a  man  take  two  of  that 
construction  and  two  of  the  ordinary  construction,  and 
say,  I  have  not  violated  your  patent  at  all  ?  The  truth  is, 
to  any  extent  that  you  use  anthracite  for  the  purpose  of 
making  iron  with  hot  blast, — to  any  extent  that  you  com- 
bine the  two,  anthracite  and  hot  blast,  to  make  iron,  to 
that  extent  you  do  infringe  Mr.  Crane's  patent,  if  the 
patent  be  well  founded.  Gentlemen,  so  much  I  under- 
stand is  to  be  said  on  the  other  side :  '^  Why,  we  do  not 
use  exclusively  stone-coal."  Very  well,  I  say,  then  you  do 
not  exclusively  violate  the  patent ;  but  to  the  extent  to 
which  you  do  use  anthracite,  if  you  use  it  under  the  cir- 
cumstances pointed  out  by  Mr.  Crane;  if  you  use  it  with 
hot  blast  heated  to  that  temperature  to  make  iron  similar 
to  that  Mr.  Crane  has  been  in  the  habit  of  making  under 
his  patent,  you  do  use  the  invention  that  Mr.  Crane 
made  public  by  his  specification,  and  to  that  extent  I 
submit  you  violate  his  patent,  and  to  that  extent  I  submit 
you  would  be  answerable  in  any  damages,  if  it  were  a  ques- 
tion of  damages  to-day,  whichit  is  not.  So  much  for  the  first 
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plea.  The  third  plea  says,  after  setting  out  the  specifica* 
tion,  that  the  alleged  improvement  described  therein  was 
not  at  the  time  of  granting  the  letters  patent,  a  new 
manufacture  invented  by  the  plaintiff)  within  the  intent 
and  meaning  of  the  statute.  .  Gentlemen,  I  am  not  sure 
that  I  precisely  know  what  is  the  object  of  that  plea.  If 
it  be  intended  that  any  person  before  Mr.  Crane's  dis* 
covery  had  ever  made  iron  by  a  combination  of  hot  blast 
with  the  use  of  stone-coal,  I  say,  Gentlemen,  that  that  is 
an  incorrect  statement  that  cannot  be  supported  by  evi- 
dence. If  it  be  intended  to  say,  under  a  sort  of  special 
pleading,  referring  to  the  statute  of  monopolies,  that  there 
is  no  new  manufacture,  for  that  a  process  is  not  a  manu- 
facture ;  Gentlemen,  that  is  a  question  for  my  Lord,  and  I 
shall  only  answer  that  sort  of  objection  in  this  way.  A 
process  described  in  this  way  as  producing  a  result,  is,  I  take 
it,  to  be  dealt  with  in  such  manner  as  to  sustain  the  Royal 
grant  and  not  to  get  rid  of  it;  and  undoubtedly  the  iron 
produced  is  a  new  manufacture,  for  I  defy  my  Learned 
Friend  to  say  that  such  iron  ever  was  produced  before. 
But,  Gentlemen,  suppose  that  the  article  produced  be  the 
same  (which  it  is  not) — suppose  the  invention  to  consist 
in  nothing  but  a  process,  1  believe  that  for  many,  many 
years  the  Courts  have  put  that  construction  upon  the 
word  "  manufacture."  It  must  be  a  new  manufacture ; 
the  Courts  have  held  that  the  process  is  to  be  considered 
a  manufacture,  and  if  a  party  obtains  a  patent  for  a  mere 
process  or  mode  of  doing  something,  that  is  as  much  pro« 
tected  as  the  production  of  an  entirely  new  substance  not 
hitherto  known.  Gentlemen,  I  did  not  read  the  second 
plea ;  the  second  plea  says  that  Mr.  Crane  is  not  the  first 
and  true  inventor.  It  is  hardly  worth  while  to  call  your 
attention  to  that,  but  my  friend,  who  is  with  me,  having 
pointed  it  out,  I  will  not  omit  it.  That  Mr.  Crane  is  the 
first  inventor  of  this,  I  believe  to  be  beyond  all  possibility 
of  doubt.  I  presume  that  plea  was  put  in,  in  order 
that  we  might  be  called  on  to  prove  it,  to  get  some 
advantage  which  I  do  not  yet  quite  understand;  but  I 
defy  my  friend  to  produce  a  single  witness,  who  can  cast 
the  smallest  shade  of  suspicion  upon  Mr.  Crane's  being 
entirely  the  original  discoverer  of  this  most  important 
operation. 

Gentlemen,  I  now  proceed  to  the  fourth  plea.    The 
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defendants  say  that  the  nature  of  the  invention  is  not 
truly  described  in  the  specification.  And  we  have  with 
reference  to  that  point  certain  notices  of  the  objections 
that  are  intended  to  be  raised.  Now,  Gentlemen,  we  have 
received,  as  the  late  statute  requires,  certain  objecrtions, 
to  be  delivered  to  us  at  the  time  of  the  delivery  of  the 
pleadings,  and  the  defendant  is  confined  to  the  objections 
so  stated.  I  find  the  eighth  and  ninth  objections  are 
these, — **  That  the  Specification  is  defective,  inasmuch 
as  it  does  not  describe  the  kind  of  furnace  to  which  the 
alleged  invention  is  applicable,  and  it  is  not  applicable  to 
all  kinds  of  furnaces.*'  Gentlemen,  it  is  applicable  to  all 
the  furnaces  which  are  alluded  to  in  the  specification.  It 
may  not  be  applicable  to  all,  but  it  is  applicable  to  any 
ordinary  furnace  that  is  so  constructed  as  to  be 
in  blast,  and  capable  of  having  a  hot-air  blast  applied 
to  it  in  the  manner  which  the  witnesses  will  describe  to 
you  by  and  by. 

The  next  objection  is  this, — **That  the  specification 
does  not  clearly  state  whether  or  not  it  is  intended  to  ap- 
ply to  the  use  of  anthracite,  or  stone-coal  and  culm,  as  the 
only  fuel,  or  whether  it  is  intended  to  include  the  use  of 
anthracite,  or  stone-coal  and  culm,  together  with  other  fuel." 

Gentlemen,  that^  I  take  it,  is  rather  an  objection  which 
my  Lord  will  dispose  of,  and  I  think  I  shall  have  very 
little  difficulty  in  dealing  with  it  as  the  forms  of  law 
require.  We  have  pointed  out  what  is  to  be  done,  and  it 
is  no  part  of  our  invention  to  state  the  details  beyond 
those  which  are  necessary  to  carry  out  the  principle. 
The  great  object  of  the  invention  is,  by  the  combination 
of  the  hot-air  blast  and  the  stone-coal,  to  produce  an 
article  which  I  have  exhibited  to  you,  and  which  will 
presently  be'  characterized  by  the  evidence  of  the  wit- 
nesses. That  is  the  great  object,  and  there  is  a  detail  in 
the  specification  which,  to  those  who  are  acquainted  with 
the  subiect,  will  enable  anybody  to  carry  it  into  effect ; 
and  I  shall  call  before  you  an  abundance  of  persons  pro- 
fessionally and  practically  acquainted  with  the  subject, 
who  will  tell  you  that  no  one  will  have  any  difficulty  in 
carrying  into  efifect  the  object  of  the  specification. 

Now,  Gentlemen,  I  pass  to  another,  the  fifth  plea,  on 
which  it  is  a  question  much  more,  I  apprehend,  for  his 
Lordship  than  for  you.     As  to  the  points  that  arise  on  it. 
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his  Lordship  will  forgive  me  if  I  invite  his  attentionfor  a 
moment  to  the  statement  I  am  about  to  make  on  the  points 
arising  on  that  plea. 

The  Lord  Chief  Justice. — In  fact,  the  greater  part  of 
this  seems  to  me  to  be  matter  of  law. 

The  Solicitor- GeneraL — It  is,  my  Lord. 

The  Lord  Chief  Justice, — ^You  might  almost  make  a 
case  of  it.  The  question  is  whether  the  plaintiff  is  first 
inventor.  If  they  have  any  evidence  to  show  that  a  hot 
blast  was  applied  to  anthracite  before,  why  then,  cadit 
qucBStio, 

The  Solicitor-GeneraL — It  will  terminate  beyond  all 
doubt  in  a  question  of  law,  my  Lord.  There  are  some 
facts  that  are  material, — when  the  gentleman  invented  it, 
and  when  he  got  his  patent,  that  is  material,  and  some 
other  things. 

Sir  F.  Pollock. — I  was  about  to  call  his  Lordship^s 
attention,  and  yours,  Gentlemen,  to  the  points  that  arise 
on  the  fifth  plea.  The  plea  states  in  substance  this — ^thaft 
one  James  Beaumont  Neilson  obtained  letters  patent  as 
far  back  as  the  12th  of  September,  1828 ;  the  specifica- 
tion was  enrolled  on  the  Sd  of  March,  1829.  The  patent 
therefore,  has  a  few  years  to  run — three  years,  probably, 
at  least  more  than  two.  And  they  set  out  the  specifica- 
tion of  James  Beaumont  Neilson,  and  then,  after  alluding 
to  a  clause  in  the  patent,  they  say  this, — ^  That  the  said 
improved  application  of  air  in  the  said  last-mentioned 
letters  patent  mentioned  and  referred  to,  and  for  which 
the  same  were  so  granted  as  aforesaid,  was  and  is  the 
production  and  application  of  a  hot-air  blast,  for  the  pur- 
pose of  heating  nres  in  forges  and  furnaces  where  bellows 
or  other  blowing  apparatus  were  required;  which  said  hot- 
air  blast  was  long  before,  and  at  the  time  of  the  granting 
of  the  said  letters  patent  in  the  said  declaration  men- 
tioned, and  still  is,  publicly  used  and  exercised  in  England, 
by  and  with  the  license  and  consent  of  the  said  James 
Beaumont  Neilson,  and  not  otherwise,  in  the  smelting  and 
manufacture  of  iron  from  iron-stone  mine  or  ore,  and 
was  and  is  the  said  hot-air  blast  in  the  said  specification 
of  the  plaintiff  mentioned  and  referred  to."  And  the 
defendants  further  say,  that  the  said  letters  patent  so 
granted  to  the  said  James  Beaumont  Neilson  as  aforesaid, 
were  at  the  time  of  the  granting  of  the  said  letters  patent 
in  the  said  declaration  mentioned,  and  still  are,  in  full 
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force  and  effect;    and  the  said  term  of   fourteen  yean 
therein  mentioned  was  at  the  time  last  aforesaid,  and  still 
is,  existing  and  wholly  undetermined ;  and  that  in  conse- 
quence thereof,  the  plaintiff  could  not  at  the  time  of  the 
granting  of  the  said  letters  patent  in  the  said  declaration 
mentioned,  or  at  any  time  since,  nor  can  he  now  lawfully 
use  the  said  hot-air  blast  in  the  said  specification  men* 
tioned,  in  the  smelting  or  manufacture  of  iron,   without 
the  special  license*  and  consent  of  the.  said  James  Beau- 
mont Neilson  for  that  purpose  being  first   had  and  ob- 
tained."    Then,  Gentlemen,  the  replication   takes   issue 
upon  this  fact. 

The  Lord  Chief  Justice. — ^The  replication  sets  it  out. 

Sir  F.  Pollock. — Sets  out  Neilson^s  specification  ? 

The  Lord  Chief  Justice. — You  see  the  issue  and  the 
rejoinder  precisely  put  there. 

Sir  F.  Pollock.— And  then  the  plea  says, — «  That  the 
said  using  by  the  plaintiff  of  the  said  hot-air  blast  in  the 
said  specification  mentioned,  in  the  smelting  and  manufac- 
ture of  iron  from  iron-stone  mine  or  ore,  as  described  in 
the  said  specification,  combined  with  the  said  anthracite  or 
stone-coal  or  culm,  as  therein  also  mentioned,  was  and  is 
an  using  and  imitating  of  the  said  invention  of  the  said 
James  Beaumont  Neilson,  for  the  sole  use,  and  exercise, 
and  benefit  whereof  the  said  letters  patent  were  so  granted 
to  the  said  James  Beaumont  Neilson  as  aforesaid,  con- 
trary to  the  form  and  effect,  true  intent  and  meaning  of 
the  said  proviso."  And  then  in  the  rejoinder  that  is 
brought  precisely  to  this  issue, — whether  it  was  an  using 
and  imitating  of  the  invention  of  the  said  James  Beau- 
mont Neilson. 

Now,  Gentlemen,  here  I  must  entreat  your  indulgence, 
and  his  Lordship's,  for  a  moment,  while  I  enter  into  a 
question  which  certainly  is  rather  more  dry,  I  think,  than 
what  we  have  hitherto  had,  with  resapect  to  the  improve- 
ment of  the  manufacture  of  iron.  It  is  a  mere  question 
of  pleading.  But  I  apprehend  that  the  true  question 
raised  on  that  plea  is  this, — whether  it  is  impossible  for 
any  one  to  use  a  hot-air  blast  of  any  sort  without  in- 
fringing the  patent  of  Mr.  Neilson ;  because  if  there  be  a 
single  mode,  if  there  be  any  possible  hot-air  blast  of  any 
sort  that  is  not  Neilson's,  then  I  apprehend  that  the  issue 
raised  upon  these  pleadings  must  be  found  for  the  plaintiff. 
Now,  be  it  that  Neilson   had   discovered  one  mode  of 
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issuing  a  hot-air- blast  for  any  purpose  whatever,  not  ap- 
•plying  it  at  all  events  to  the  making  of  iron  with  stone 
coal.  When  Mr.  Crane  came  to  make  his  discovery,  he 
says  this :  he  gives  to  the  world  this  as  his  discovery : — 
use  a  hot-air  blast  at  a  temperature  of  about  600  degrees 
of  Fahrenheit.  Gentlemen,  that  is,  I  believe,  the  tem- 
perature at  which  lead  will  melt.  I  suppose  you  are 
immediately  aware  from  that,  t))at  it  is- a  very  high  tem- 
perature. Neilson'ls  patent  has  nothing  upon  earth  to 
do  with  that.  In  a  moment  I  will  call  your  Lordship's 
attention  to  Neilson's  specification,  and  to  another  speci- 
fication that  preceded  it,  for  the  purpose  of  shewing  that 
there  did  exist  before  Neilsou's  patent  a  mode  described 
of  using  a  hot-air  blast  for  a  furnace.  Undoubtedly  there  did 
exist  one,  and  if  there  existed  any  one  or  more,  all  that 
Mr.  Crane  was  called  upon  to  do  was  to  say  this : — Now, 
I  care  not  where  you  get,  or  how  you  get,  your  hot-air 
blast ;  whether  you  get  it  by  license  under  Mr.  Neilson ; 
whether  you  get  it  by  the  means  that  were  given  to  the 
public  before  that;  or  whether  you  get  it  by  some  other 
improved  method  not  within  Mr.  Neilson's  patent,  and  not 
within  the  scope  of  his  patent ;  in  whatever  way  you  get 
it,  I  care  nothing  about  it.  The  use  of  the  hot-air  blast 
is  now  well  known.  Gentlemen,  I  will  prove  to  you, 
that  a  hot-air  blast  and  the  mode  of  producing  it  was 
just  as  well  known  as  the  use  of  a  common  pair  of  bel- 
lows for  the  purpose  of  blowing  a  common  fire.  Mr. 
Crane  says: — I  claim  the  hot-air  blast  as  no  part  of  my 
discovery;  I  merely  claim  the  using  it  in  combination 
with  anthracite;  I  claim  not  that  even  as  against  any 
patent ;  but  I  claim  only  the  combination.  If  it  requires 
that  I  should  have  a  license  from  Neilson  to  U!>e  his  par- 
ticular hot-air  blast,  I  admit  I  must  get  that  license ; 
and  if  I  can  do  it  without  Neilson's  license,  then  I 
have  a  right  to  operate  without  that  license.  But  I  give 
you  my  discovery  as  I  find  it,  and  I  am  not  bound  to  wait 
until  Mr.  Neilson's  patent  runs  out,  even  if  Mr.  Neilson 
had  a  complete  monopoly  of  all  the  hot-air  blasts  in  the 
world. 

Gentlemen,  I  take  it  (subject  to  any  correction  from 
his  Lordship) — I  take  this  to  be  quite  clear.  Suppose  the 
steam-engine,  merely  as  an  instrument  of  power,  were 
perfectly  new,  and  had  been  the  subject  of  a  patent  for 
some  ten  years,  a  few  years  remaining  to  run,  and  a  person 

VOL.  If.  s  s 
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discovered  that  the  steam-engine  could  be  applied  to 
shipping ;  I  say,  any  person  who  made  that  discovery  in 
some  particular  construction  or  form  of  the  vessel,  by 
arranging  with  respect  to  paddles,  and  so  on,  that 
application  or  combination  would  be  entitled  to  a 
patent;  and  although  in  the  meantime  he  could  not 
use  the  invention  or  discovery  without  a  license  from 
the  person  who  had  invented  the  steam-engine,  yet  the 
moment  the  steam-engine  became  h  free  subject  for 
all  the  world,  then  his  patent  would  be  in  full  force. 
But  in  the  meantime  the  discoverer  of  the  steam- 
engine  could  not  apply  even  the  steam-engine  itself  to  this 
new  purpose  to  which  the  discoverer  had  applied  it  by 
his  invention  and  skill.  This  was  distinctly  recognised  in 
a  case.  I  am  reluctant  to  refer  to  a  case  in  the  books  in 
addressing  a  jury.  There  is  no  doubt  about  this  :  I  say, 
that  it  is  a  question  that  his  Lordship  would  have  no 
difficulty  whatever  in  dealing  with.  A  patent  may  be 
taken  out  distinctly  as  an  improvement  on  another 
man's  patent :  but  we  do  not  take  out  a  patent  to 
improve  a  hot-air  blast,  nor  have  we  anything  to  do 
with  hot-air  blast  bevond  this.  We  have  discovered 
that  the  hot-air  blast  used  in  a  particular  manner  for 
a  particular  purpose  will  produce  a  particular  result^ 
incomparably  better  than  has  been  done  by  the  combina- 
tion of  any  other  matters  to  produce  the  same  results. 
If  we  cannot  use  a  particular  form  of  hot-air  blast  without 
a  license,  undoubtedly  we  must  get  that  license;  but  all 
the  world  is  bound  to  know  what  matters  are  patented 
and  what  are  not.  If  you  wish  to  use  something  for  which 
Neilson  has  got  a  patent,  you  will  go  to  him  for  a  license. 
If  there  be  any  other  hot-air  blast  which  you  may  resort 
to,  you  may  use  that  without  Neilson*s  license  ;  therefore 
the  real  practical  question  is  this, — Has  Mr.  Neilson  a 
patent  which  actually  excludes  anybody,  under  any  cir« 
cumstances,  from  using  every  description  of  hot-air  blast 
at  a  high  temperature  or  a  low  temperature?  Has  Mr. 
Neilson  got  the  entire  command  of  every  description  of 
hot-air  blast,  from  the  highest  to  the  lowest  temperature, 
and  under  every  form,  shape,  and  circumstance  under 
which  a  hot-air  blast  can  be  used?  Gentlemen,  when  it 
comes  to  be  examined  it  will  turn  out  that  Mr.  Neilson 
bas  no  such  patent. 

Now,  I  beg  to  state,  in   the  first  place,   that  before 
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Neilson  obtained  any  patent  for  a  hot-air  blasts  a  person 
of  the  name  of  Botfield  had  discovered  that  hot  air  might 
be  used,  and  had  pointed  out  a  method  of  using  it. 
Gentlemen,  I  have  here  the  specification  of  a  patent 
granted  to  Botfield  on  the  2d  January,  1828,  Neilson's 

fatent  having  been  granted  on  the  11th  September, 
828,  and  therefore  Botfield's  invention  anticipated 
Mr.  Neilson's  by  a  period  very  nearly  of  twelve 
months.  Mr.  Botfield  takes  out  a  patent  for  ''Certain 
improvements  in  making  iron,  or  in  the  method  or 
methods  of  smelting  and  making  of  iron."*     And  he  says, 

*  The  specification  was  as  follows : — 
"  To  all  to  whom  these  presents  shall  come,  &c.,  &c.— * 
**  Now  know  ye,  that  in  compliance  withi  and  agreeable  to,  the  true 
intent  and  meanmg  of  the  said  proviso  in  the  said  letters  patent  con- 
tained, I,  the  said  Thomas  Botfield,  do  hereby  declare  that  the  following 
is  a  particular  description  of  the  nature  of  my  said  invention,  and 
methods  and  improvements  in  the  smelting  and  making  of  iron,  both 
in  respect  to  principle,  and  the  way  and  manner  in  which  the  same 
may  be  performed,  tnat  is  to  say,  the  principle  is  for  causing  or  obtain- 
ing a  blast  of  atmospheric  air  sufiicient  to  smelt,  fuse,  run,  or  make 
pig,  cast,  or  crude-iron,  from  ironstone  or  ore.  This  blast  is  to  be  pro- 
duced by  means  of  rarefied  air-gas  flame,  or  heated  air  from  an  oven  or 
fire-place,  and  is  to  be  applied  in  or  to  a  blast-furnace  cupola  or  air- 
furnace.  This  I  propose  to  effect  by  the  draft  of  a  powerful  chimney 
or  chimneys,  which  may  be  built  separate  at  any  distance  that  may  be 
most  convenient,  or  may  join  to,  or  be  made  part  of,  the  blast-furnace 
or  cupola,  as  may  be  found  most  desirable  and  best  to  answer  the 
purpose  required,  and  which  is  to  be  connected  by  a  flue  or  flues  with 
the  cupola  blast  or  air-fiu*nace ;  but  in  case  this  draft  should  not  prove 
sufiScient  for  the  purpose  of  smelting  the  ironstone  or  ore,  I  propose 
and  intend  to  apply  and  use  the  common  blast  from  machinery  to  assist 
the  blast  from  tne  draft  of  the  chimney  ;  this  is  to  be  used  at  the  same 
or  any  other  twyer.  And  I  claim  a  right  and  mean  to  use  the  atmos- 
pheric air  either  separate  or  mixed  with  gas  flame  or  heated  air.  I  also 
claim  as  part  of  my  patent  the  right  to  use  and  mix  (with  the  other 
materials)  rock-salt,  common  refuse,  or  other  salt,  in  any  state  or  degree 
of  refining,  or  any  other  substance  of  which  soda  (the  mineral  alkali) 
forms  a  part.  This  is  to  be  mixed  in  the  blast-furnace  cupola  or  ain- 
furnace  with  the  ironstone  or  ore,  and  with  the  other  usual  materials 
of  coke  or  charcoal  and  limestone,  to  which  cinder  produced  in  the 
process  of  converting  pig,  cast,  or  crude-iron  into  malleable -iron,  may 
be  added.  And  I  propose  to  mix  the  salt  or  other  substance  con'^ 
taining  soda  in  such  proportions  as  I  shall  find  necessary  to  cause  the 
ironstone  or  ore  to  melt  or  fuse  sooner,  or  with  less  blast  fuel  or  heat. 

"  Now  I  do  hereby  declare,  that  the  before-mentioned  principles 
comprehend  the  real  object  of  my  patent,  and  in  order  for  tne  better 
understanding  the  metnod  or  methods  in  which  the  aforesaid  may  be 
reduced  and  applied  to  practical  use,  I  wish  it  to  be  understood,  that 
although  I  may  vary  tne  mode,  way,  and  manner  by  a  variation  of 
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after  describing  his  apparatus,  that  there  is  a  fire,  and  that 
there  is  a  quantity  of  air  that  passes  near  that  fire  for  the 
purpose  of  being  heated.  And  he  claims  to  use  a  blast 
furnace  for  the  purpose  of  propelling  that  heated  air  into 
the  furnace  for  the  purpose  of  smelting  the  iron.  So  that 
it  is  quite  clear  that  long  before  Neilson  took  out  anj 
patent,  Mr.  Botfield  had  discovered  one  mode  of  using  a 
blast  furnace  with  heated  air,  so  as  to  hear  upon  the 
materials  in  the  furnace,  namely,  the  mixture  of  the  fuel 
and  the  ironstone  or  ore. 

Then,  Gentlemen,  comes  Neilson's  Patent,  for  an 
^'  Improved  application  of   air  to  produce  heat  in   6res, 

applications  to  produce  the  said  effects,  and  naaintain  the  main  purpoeie 
intended,  as  circumstances  may  require ;  yet  I  principally  propotie  to 
adhere  to  the  method  or  methods  herein  described,  which  may  be 
understood  from  the  annexed  drawing  and  description  thereof.  In  the 
annexed  drawing,  a,  represents  the  chimney;  b,  the  blast-fiimace ; 
c,  the  oven  air-furnace  or  fire-place ;  d,  d,  flues  to  connect  the  furnace 
with  the  chimney ;  e,  space  open  to  admit  the  atmospheric  air  to  the 
twyer,  which  may  also  oe  introduced  below  or  on  the  sides,  as  well  as 
above  the  twyer,  or  may  be  introduced  at  all  these  places  as  circum* 
stances  may  require,  f,  f,  dampers  to  stop  or  regulate  the  draft  of  the 
flues  to  the  chimney,  o,  cover  for  the  top  of  the  furnace  to  be  opened 
when  the  materials  are  being  put  in  to  charge  the  furnace. 

^*  And  I  do  hereby  declare,  that  the  blast-fumace  air>furnace  cupola, 
and  oven  with  the  chimney  or  chimneys  may  be  built,  erected,  or  made 
of  any  height,  shape,  form,  or  size,  that  shall  be  found  most  suitable  to 
the  materials  to  be  used  or  smelted,  and  be  connected  bv  flues  in  any 
way ;  and  may  be  constructed  of  any  material  or  materials,  which  may 
be  found  best  suited  for  the  purpose. 

"  And  I  further  declare,  that  I  propose  to  use  coal,  coke,  stone-coal, 
culm,  wood,  charcoal,  or  any  other  kind  of  fuel  or  fuels,  or  combination 
of  fuel  in  any  proportion  or  proportions  in  the  Are-place,  oven,  or  air- 
furnace,  for  producing  the  gas-flame  or  heated  air.  And  also  to  use 
all  the  materials  before-recited  in  any  proportion  or  proportions  that  may 
be  found  sufficient  and  best  adapted  to  produce  the  main  object  required. 

**  I  claim  as  my  patent  the  use  of  the  additional  chimney  or  chimneys, 
and  the  application  of  rarefied  air-gas  flame  or  heated  air  to,  at,  or  near 
the  twire  or  twires  of  the  blast-furnace  or  cupola,  to  cause  or  assist  the 
blast  of  atmospheric  air. 

"  And  I  also  claim  as  part  of  my  patent  the  use  of  salt,  or  any  other 
substance  containing  soda,  to  mix  with  the  iron-stone  or  ore,  and  other 
materials  in  the  blast  cupola  or  air-furnace  ;  to  cause  those  materials  to 
melt  or  fuse  sooner,  more  easy,  or  with  less  blast  and  fuel. 

"  But  I  do  not  claim  as  my  patent  the  use  of  salt  in  any,  part  of  the 
process  of  making  bar-wrought  or  manufactured  iron  firom  pig,  cast,  or 
crude-iron  ;  but  only  claim  the  use  of  salt  or  any  other  substance  con- 
taining soda,  in  making  pig,  cast,  or  crude-iron  from  ironstone  or  ore. 
— In  witness  whereof,  &c. 

"  Thomas  Botfield.'* 
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forges,  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required.*  You  observe,  that  what 
Neilson  speaks  of  is  a  large  vessel,  which  is  to  be  kept 
heated,  and  into  which  you  are  to  pour  or  drive  the 
air,  and  then  it  is  to  be  heated  there  and  to  pass  out 
into  the  furnace ;  and  he  gives  you  dimensions  for  an 
ordinary  smith's  forge, — 1,200  cubic  inches  would  be 
required.  It  will  give  you  some  notion  of  the  size,  when 
you  are  told  that  an  ordinary  imperial  pint  is  somewhere 

*  The  specification  was  as  follows : — 
*'  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — 
"  Now  know  ye,  that  in  compliance  with  the  said  proviso,  I,  the  said 
Juines  Beaumont  Neilson,  do  hereby  declare,  that  the  nature  of  my 
said  invention  for  the  improved  application  of  air  to  produce  heat  in 
tires,  forges,  and  furnaces  where  bellows  or  other  blowing  apparatus  are 
required ;  and  the  manner  in  which  the  same  is  to  be  performed,  is 
particularly  described  and  ascertained  as  follows,  that  is  to  say, — 

"  A  blast  or  current  of  air  must  be  produced  by  bellows  or  other  blow- 
ing apparatus  in  the  ordinary  way ;  to  which  mode  of  producing  the 
blast  or  current  of  air  this  patent  is  not  intended  to  extend.  The  blast 
or  current  of  air  so  produced  is  to  be  passed  from  the  bellows  or  blowing 
apparatus  into  an  air-vessel  or  receptacle,  made  sufficiently  strong  to 
endure  the  blast,  and  through  and  from  that  vessel  or  receptacle  by 
means  of  a  tube,  pipe,  or  aperture  into  the  fire,  forge,  or  furnace.  The 
air-vessel  or  receptacle  must  be  air-tight  or  nearly  so,  except  the  aper- 
tures for  the  admission  and  emission  of  the  air;  and  at  the  commence- 
ment, and  during  the  continuance  of  the  blast,  it  must  be  kept  artificially 
heated  to  a  considerable  temperature. 

"  It  is  better  that  the  temperature  be  kept  to  a  red  heat,  or  nearly  so,  but 
so  high  a  temperature  is  not  absolutely  necessary  to  produce  a  beneficiid 
effect.  The  air-vessel  or  receptacle  may  be  conveniently  made  of  iron, 
but  as  the  effect  does  not  depend  upon  the  nature  of  the  material,  other 
metals  or  convenient  materials  may  be  used.  The  size  of  the  air-vessel 
must  depend  upon  the  blast  and  on  the  heat  necessary  to  be  produced. 
For  an  ordinary  smith's  fire  or  forge,  an  air-vessel  or  receptacle  capable 
of  containing  1,200  cubic  inches  will  be  of  proper  dimensions  ;  and  for 
a  cupola  of  the  usual  size  for  cast-iron  founders,  an  air-vessel  capable 
of  containing  10,000  cubic  inches  will  be  of  a  proper  size.  For  fires, 
forges,  or  furnaces  upon  a  greater  scale,  sucn  as  blast-furnaces  for 
smelting  iron,  and  large  cast-iron  founders,  cupolas  air-vessels  of  pro- 
portionably  increased  dimensions  and  numbers  are  to  be  employed. 
The  form  or  shape  of  the  vessel  or  receptacle  is  immaterial  to  the  effect, 
and  may  be  adapted  to  the  local  circumstances  or  situation.  The  air- 
vessel  may  generally  be  conveniently  heated  by  a  fire  distinct  from  the 
fire  to  be  anected  by  the  blast  or  current  of  air ;  and  generally  it  will  be 
better  that  the  air-vessel  and  the  fire  by  which  it  is  heated  should  be 
inclosed  in  brick -work  or  masonry,  through  which  the  pipes  or  tubes 
connected  with  the  air-vessel  should  pass.  The  manner  of  applying 
the  heat  to  the  air-vessel  is,  however,  immaterial  to  the  effect,  if  it  be 
kept  at  a  proper  temperature. — In  witness  whereof,  &c. 

**  James  B.  Neilson.'* 
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about  thirty  inches;  that  is,  about  400  pints:  dividing 
1,200  cubic  inches  by  thirty,  or  ten  inches  by  twelve,  ten 
inches  one  way  and  twelve  the  other,  will  give  you  a 
notion  of  it  If  you  get  a  larger  one,  it  says  10,000  cubic 
inches  will  be  the  proper  size ;  that  of  course  would  be 
ten  times  as  large  as  that.  Gentlemen,  that  is  Neilson's 
invention,  if  you  are  to  call  that  an  invention  after  what 
Mr.  Botfield  had  done  before.  But  Mr.  Neilson  surely 
does  not  mean  to  say,  that  there  is  no  other  mode  of 
dealing  with  a  blast  furnace  and  with  heated  air,  but  what 
will  come  within  the  scope  of  what  is  here  described. 
Why,  it  says, "  the  air  vessel  may  generally  be  conveniently 
heated  by  a  fire  distinct  from  the  fire  to  be  effected  by 
the  blast  or  current  of  air,  and  generally  it  will  be  better 
that  the  air  vessel  and  the  fire  by  which  it  is  heated 
should  be  inclosed  in  brickwork  or  masonry,  through 
which  the  pipes  or  tubes  connected  with  the  air  vessel 
should  pass."  The  manner  of  applying  the  heat  to  the  air 
vessel  is,  however,  immaterial  to  the  effect,  if  it  be  kept 
at  a  proper  temperature.  I  do  not  find  what  that  tem- 
perature is,  nor  do  1  find  any  description  of  the  apparatus. 
Kfr.  Neilson  gives  no  plan,  no  plate,  no  dimensions, 
nothing  but  this  description  I  have  read  to  you  ;  and,  in 
point  of  fact,  all  the  apparatus  that  Mr.  Neilson  ever  put 
up  corresponded  with  that  description,  in  having  a  large 
air  vessel,  as  he  describes,  increasing  in  dimensions, 
according  to  the  size  of  the  furnace  upon  which  it  was  to 
operate.  Gentlemen,  in  reality  many  constructions  were 
in  use,  in  very  general  use  throughout  many  parts  of 
the  kingdom,  both  in  Scotland  and  in  other  places,  and 
this  is  one  of  the  modes  (referring  to  a  model),  and  this  is 
the  best.  There  is  no  air  vessel  at  all ;  the  air  is  made  to 
pass  throu£^h  these  tubes  ;  it  is  heated  and  passes  through 
them,  and  it  comes  out  at  the  extremity  at  a  temperature 
which  Neilson's  plan,  or  anything  which  he  has  sug- 
gested, could  never  produce.  There  is  no  possibility,  by 
anything  that  Neilson  has  described,  of  getting  the  air  to 
a  temperature  of  600.  If  Neilson  be  put  into  the  box,  or 
anybody  who  has  ever  worked  under  Neilson,  I  defy  any 
person  to  say  that  by  an  apparatus  constructed  under 
Neilson's  directions,  or  upon  Neilson's  plan — I  defy  any 
person  to  say  that  you  ever  get  to  a  temperature  of  600. 
A  temperature  of  600  is  necessary,  it  is  essential  to  the 
success  of  Mr.  Crane's  operation  ]  it  cannot  be  obtained 
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without  it — I  mean  without  something  near  to  that :  you 
may  fall  short  of  the  600  by  20,  30,  or  40,  or  something 
of  that  kind ;  but  it  is  preferable,  he  says,  to  keep  it  up 
precisely  to  that  temperature.  This  is  the  sort  of  appa- 
ratus which  is  in  use  universally  in  many  parts  of  Scot- 
land, in  many  parts  of  Yorkshire  I  believe,  and  Stafford- 
shire, and  this,  undoubtedly,  Mr.  Neilson  does  not  in  the 
least  degree  aim  at  I  submit,  therefore,  whether  you 
take  the  substance  of  that  issue  (my  Lord,  as  a  matter  of 
law,  will  tell  you  what  it  means),  or  whether  you  take  the 
fact  as  I  believe  it  will  be  presented  to  your  senses,  and 
made  out  in  evidence,  that  which  is  done  or  proposed  to 
be  done  is  not  that  which  Neilson  desires  to  be  done ;  but 
if  this  were  within  Neilson's  patent,  unless  there  be  no 
mode  of  using  any  possible  hot-air  blast  except  that  which 
Neilson  may  claim  as  his,  Gentlemen,  I  apprehend  this 
issue  cannot  be  maintained  on  behalf  of  the  defendants. 
It  is,  after  all,  Gentlemen,  not  very  important ;  I  am  sorry 
that  we  are  here  trying  it;  certainly  we  could  not  very 
well  avoid  it,  because  we  believe  the  fact  to  be  as  we 
state  it ;  but  if  the  issue  is  found  one  way  or  other  I  do 
not  believe  it  will  have  any  influence  on  the  ultimate 
judgment  of  the  Court,  because  whether  that  which  we 
allude  to  is  already  the  subject  of  another  patent,  or  is 
common  to  all  the  world,  that  does  not  in  the  slightest 
degree  interfere  with  the  right  to  apply  the  patented 
invention  to  a  purpose  entirely  new.  If  you  require  to 
have  a  license  from  Neilson  for  the  purpose  of  using  it, 
you  are  to  get  that  license.  It  has  been  certainly  decided^ 
and  I  apprehend  it  is  undoubtedly  the  law,  that  you  are  not 
bound  to  do  more  than  to  give  to  the  world  your  inven- 
tion. Your  invention  may  be  an  improvement  of  that 
which  is  already  the  subject  of  a  patent,  or  it  may  involve 
the  use  of  something  which  is  already  the  subject  of  a 
patent ;  still,  whether  that  be  so  or  not,  while  your  mono- 
poly, granted  by  the  Crown  for  the  protection  of  industry 
and  as  the  reward  of  genius  exists,  no  one  has  a  right  to 
interfere  with  that ;  no  one  can  plough  with  your  heifer, 
no  one  unless  he  has  your  permission  can  do  so,  and  we 
charge  the  defendant  that  he  has  interfered  to  that  extent 
with  our  invention. 

Now,  Gentlemen,  I  am  obliged  to  my  Learned  Friend 
Mr.  Richards,  for  suggesting  an  illustration  very  familiar^ 
but   which  seems  to   me   to   be   very  pertinent.     What 
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Neilson  proposes  to  do,  beyond  all  doubt,  is  to  allow  air 
to  pasi  through  some  large  space  that  is  kept  in  a  state 
of  exalted  temperature.  He  tells  you  to  increase  your 
vessel  in  proportion  to  the  size  of  your  furnace.  He 
gives  you  no  figures,  he  gives  you  do  details,  he  does 
not  tell  you  beyond  that  that  you  are  to  enlarge  your 
vessel  in  proportion  to  the  furnace.  As  my  friend  was 
suggesting  to  me,  as  good  an  illustration  as  we  can  give 
of  Neilson's  discovery  is  this : — Force  yoar  air  into  an 
oven,  and  heat  that  oven  by  surrounding  it  with  fuel,  and 
then  let  the  air  pass  out  at  the  other  side.  Subsequently 
it  was  found  that  it  was  advantageous  to  check  the  air  a 
little,  and  some  divisions  were  put  up,  so  as  to  make  it 
pass  up  and  down,  and  up  again.  . 

Now  all  this  was  after  Neilson's  patent  and  specifica- 
tion were  before  the  public ;  and  until  some  person  dis- 
covered that  by  sending  the  air  merely  through  these 
tubes  exposed  to  heat  and  without  any  air  vessel  at 
all,  until  that  was  brought  to  something  like  per- 
fection by  the  experience,  and  the  sagacity,  and  the 
perseverance,  and  the  industry  of  others,  the  hot-air 
blast  that  Mr.  Neilsoii  gave  to  the  world,  and  as  he 
practised  it  for  years  after  the  patent  was  given  to  the 
public — that  hot-air  blast  never  would  have  answered 
the  purpose  of  Mr.  Crane.  I  say  again,  if  Mr.  Neilson  is 
here,  or  anybody  who  ever  acted  under  Mr.  Neilson,  or 
ever  had  erected  any  hot-air  blast  under  Mr.  Neilson's 
superintendence,  or  anybody  in  connexion  with  him,  be 
put  into  the  boxio-day,  that  man  must  confess  that  never 
did  he  under  Mr.  Neilson's  plan  ever  raise  the  temperature 
to  more  than  200  or  300 ;  as  to  raising  it  to  600  was  per- 
fectly out  of  the  question,  it  was  impossible,  the  thing 
could  not  be  done. 

Now,  Gentlemen,  I  am  aware  of  a  fact  stated  in  the 
plea.  They  say.  Ay,  but  you,  Mr.  Crane,  have  taken  a 
license  from  Mr.  Neilson.  Gentlemen,  that  has  nothing 
to  do  with  the  issue,  as  his  Lordship  will  tell  you,  but  it 
is  a  fact  perfectly  true.  Mr.  Crane  did  take  a  license 
under  Neilson  to  act  with  his  patent,  and  the  reason  for 
doing  that  is  perfectly  plain.  Mr.  Crane's  invention  was 
of  infinite  importance — I  believe  in  point  of  value  and 
importance,  as  I  have  said,  there  has  been  no  invention 
of  modern  times  that  can  compare  with  it  in  the  benefits 
that  it  has  conferred  upon  all  that  part  of  the  country. 
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Mr.  Crane  was  desirous  by  every  possible  means  to  carry 
it  on  to  the  utmost  perfection,  and  having  occasion  to 
see  what  improvements  had  been  made  upon  hot-air  blast, 
which,  after  all,  was  no  part  of  his  invention,  he  never 
could   tell  but  that    many  of  the   experiments   be   was 
making  might  be  considered  as  falling  within  Neilson*s 
patent,  and  therefore  it  was  very  much  better  for  him  to 
pay  the  very  small  sum,  which  he  undoubtedly  did,  rather 
than  to  go  to  law  with  Mr.  Neilson,  and  involve  himself 
in  litigation  at  the  earliest  moment  when  his  patent  came 
before  the  public.  In  order  to  entitle  himself  to  use  a  hot- 
air  blast  of  any  sort,  he  had  undoubtedly  a  license  from 
Mr.  Neilson,  but  that  will  not  change  the  character  of  Mr. 
Neilson's  patent,  nor  destroy  the  fact.     The  question  is 
this,  whether  the  plan,  the  very  possible  plan  alluded  to 
and  suggested  by  Mr.   Crane,  is   within  the  scope  and 
compass  of  Mr.  ^eilson's  invention?     Gentlemen,  I  deny 
that  to  be  the  case,  and  I  think,  Gentlemen,  when  you 
come  to  see  all  that  has  been  done,  whether  under  Mr. 
Neilson  or  since  Mr.  Crane's  invention  was  known  to  the 
world,  you  will  be  of  the  same  opinion.     I  regret  that  we 
should  be  involved  in  a  discussion  which,  after  all,  is  of 
very  small  importance.     Whether  it  was,  or  was  not,  it 
was  the  opinion  of  my  learned  Friend,  whose  assistance 
I  have,  that  we  had  better  traverse  the  fact,  believing  it 
(as  we  did)  not  to  be  true,  than  demur  to  the  plea  in 
point  of  law,  where  we  thought  we  had  a  clear  ground  to 
ask  for  the  judgment  of  the  Court.     I  believe  this  issue 
to  be  comparatively  of  no  sort  of  importance,  but  still  as 
regards  trying  the  fact,  I   maintain  that   Mr.  Crane   is 
entitled  to  your  verdict  on  that  issue.     For  he  does  not 
use,   he   does   not   suggest  the   use   exclusively  of  Mr. 
Neilbon*s  invention,  but  he  refers  to  any  mode,  and  there 
were  plenty  of  modes  known  of  obtaining  a  hot-air  blast. 
His  patent  is  not  for  a  hot-air  blast,  it  is  not  for  a  mode 
of  getting  it,  it  is  not  for  a  mode  of  raising  it  to  a  tem- 
perature of  600,  but  he  says, — Get  that  hot-air  blast  in 
any  way  in  which  you  can  obtain  it,  whether  by  the  new 
mode,  or  the  old  mode,  or  made  under  the  license,  or 
without  the  license,  but  get  it,  and  when  you  have  got  it 
apply  it  to  the  making  of  iron  with   the  assistance   of 
stone-coal,  and  you  will  produce  that  superior  article  for 
which  I  claim  taking  out  a  patent,  which  is  valid  in  point 
of  law.      Gentlemen,  I   have  adverted  to  all  the  points 
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that  are  likely  to  arise  in  this  cause.     I  do  not  io  the 
slightest  degree  regret  that  his  Lordship  thinks   it  may 
not  occupy  so  much  of  your  time  and  attention  in  the 
points  of  facts,  inasmuch  as  a  great  deal  of  law  may  be 
considered  to  be  involved  in  it.     I  have  thought  it  right 
to  make  this  statement ;  by  and  by  I  shall  produce  evi- 
dence to  bear  out  the  whole  of  that  statement ;  by  and  by 
we  shall  hear  what  my  Friend*s  case  is  on  the  other  side; 
as  to  which  I  must  only  state  that  I  do  not  know  pre- 
cisely,  nay,  that  I  do  not  know  even  in  a  general  way — 
although  we  have,  been  in  the  Court  of  Chancery,  and 
have  had  all  the  benefits  that  arose  from  the  discussion 
which  took  place  there:  I  have  got  piles  and   heaps  of 
affidavits,  and  my  attention  was  called  to  them — and  I 
must  say   still,   that   I   have   not    collected   from    those 
affidavits  with  that  sort  of  distinctness  what  my  Friend's 
case  is,  sufficient  to  induce  me  to  anticipate  or  to  say  any- 
thing about  it.     Therefore  it  is  better  that  my  Friend 
should  state   his  own  case.     When  he  does  so  he  will 
support  it  with  some  sort  of  evidence ;  if  so,  I  shall  have 
an  opportunity  of  addressing  you  again.     I  hope  that  will 
be  as  early  as  possible,  but  I  am  afraid  it  will  hardly  be 
in   the   course  of  the  present  day.     Witnesses  will  be 
called  before  you  on  the  part  of  the  plaintiff;  I  am  afraid 
they  must  take  up  some  considerable  time.     There  is  a 
good  deal  of  detail  through  which  we  must  necessarily 
wade,  and  I  entreat  your  patience  and  indulgence ;  and  I 
am  sure  you  will  be  quite  ready,  at  the  close  of  the  case, 
to  do  nothing  but  what  is  just  between  the  parties  who 
are  before  you  to-day.  ' 

Mr,  Richards  then   put   in   the   Specification   of   the 
plaintiff^s    patent,  *    and    of   Botfield's     and    Neilson's 

♦  The  specification  was  as  follows : — 
*'  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — 
<*  Now  know  ye,  that  in  compliance  with  the  said  proviso,  I,  the  said 
George  Crane,  do  hereby  declare  the  nature  of  my  invention,  and  the 
manner  in  which  the  same  is  to  be  performed,  are  fully  described  and 

ascertained,  in  and  by  the  following  statement  thereof  (that  is  to  say)  : 

"  According  to  the  ordinary  practice  of  obtaining  iron  from  iron- 
stone, mine,  or  ore,  in  this  country,  the  iron-stone,  mine,  or  ore,  either 
calcined  or  in  the  raw  state,  according  to  its  respective  qualities,  is  put 
into  suitable  furnaces,  with  coke  produced  from  bituminous  coal,  for- 
merly called  pit-coal  in  contradistinction  to  charcoal  produced  from 
wood,  which  was  the  fuel  employed  in  this  country  previous  to  the 
introduction  of  pit-coal,  in  the  smelting  and  manufacture  of  iron.  Now 
as  there  are  districts  in  which  are  to  be  fotind  large  quantities  of  iron- 
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patents,  and  also  of  Devaux's  patent*  for  '^Certain 
improvements  in  smelting  ironstone  or  iron  ore/'  dated 
the  8th  day  of  October,  1836. 

stone,  mine,  or  ore,  in  the  immediate  neighbourhood  of  what  is  known 
as  stone-coal  or  anthracite-coal,  it  has  long  been  considered  as  a  de- 
sirable object  to  employ  such  coal  for  the  smelting  and  manufacture  of 
iron,  and  although  attempts  have  been  made  to  apply  such  description 
of  coal  in  the  smelting  and  manufacture  of  iron,  the  same  have  failed 
and  have  been   abandoned.     In  addition  to  such  advantages  to  be 
obtained  from  the  using  of  anthracite  or  stone-coal  in  the  districts  where 
such  coal   is  found  together  with   ironstone,    mine,  or  ore,  from  the 
practice  I  have  had,  1  am  induced  to  believe  such  coal  from  its  pro- 
perties, will  be  found  to  produce  a  quality  of  iron  more  nearly  resem- 
bling iron  obtained  by  the  aid  of  vegetable  charcoal.     Now  the  object 
of  my  invention,  is  the  application  of  such  anthracite  or  stone-coal, 
combined  with  a  hot-air  blast,  in  the  smelting  or  manufacture  of  iron 
from  ironstone,  mine,  or  ore.     And  in  order  to  give  the  best  informa- 
tion in  my  power  for  enabling  a  workman  to  carry  out  my  invention, 
I  will  describe  the  process  or  means  pursued  by  me,  and  in  doing  so,  I 
will  suppose  the  furnace  of  an  ordinary  construction  to  be  in  blast,  and 
that  the  machinery  and  apparatus  are  adapted  for  the  application  of 
hot-air  blast,  as  is  well  understood  and  extensively  applied  in  many 
places  where  the  ordinary  fuel  (coke  of  bituminous-coal,  or  the  coal  iu 
a  raw  state)  is  employed  in  the  manufacture  of  iron  from  ironstone, 
mine,  or  ore,  and  I  have  found  that  a  furnace  having  suitable  apparatus 
for  heating  the  blast  to  about  600  degrees  of  Fahrenheit,  a  good  arrange- 
ment for  carr)'in^  out  my  invention,  though  so  high  a  degree  of  tem- 
perature is  not  indispensably  necessary,  but  I  believe  preferable.     In 
charging  such    a  furnace,    I  throw  in   about  three   hundred  weight 
of  anthracite   or  stone-coal   or  culm  to  each  five   hundred  weight  of 
calcined    argillaceous    iron-stone,    with    a   proper   quantity^  of  flux, 
as  if   working  with    the    coke   of  bituminous-coal,     such    charging 
of  the  furnace   and  the  general  working,  with  the  exception  of  the 
using   of   anthracite  or  stone-coal,  is  to  be  pursued  as  if   working 
with  coke  of  bituminous  coal,  and  I  would  remark  that  the  quantities 
above  given  are  such  as  I  have  hitherto  employed  in  making  the  best 
uualities  of  pig-iron,  videlicet,  No.  1,  or  No.  2,  at  my  works,  from 
tne  anthracite,  stone-coal,  or  culm,  found  in  the  neighbourhood  of  the 
Yniscedwyn  Iron  Works,  but  those  quantities  may  be  varied  according 
to  local  circumstances,  and   the  refractory  nature  of  the   ironstone, 
mine,  or  ore,  or  otherwise,  to  be  reduced,  and  the  quality  of  iron  desired  to 
be  obtained,  as  is  the  case  in  ordinary  working,  and  at  the  judgment 
and  discretion  of  the  manager  as  heretofore.     And  I  would  remark  that 
the  anthracite,  or  stone-coal,  or  culm,  may  be  coked  in  like  manner  to 
bituminous-coal  before  charging  the  furnace,  but  from  my  experience 
I  have  not  (so  far  as  my  practice  goes  in  working  with  the  coal  obtained 
in  my  neighbourhood)  found  that  such  coking  is  necessary,  or  that 
a  more  advantageous  result  is  obtained  than  in  applying  the  anthracite 
or  stone-coal  directly  from  the  mine.     And  it  is  desirable  to  observe,  I 
have  found  it  of  advantage  that  the  blast  of  hot-air  should  be  as  free  and 
unimpeded  as  possible,  and  from  that  account  I  have  hitherto  used  only 
anthracite  or  stone-coal,  the  smaller  parts  of  which  would  not  pass 
through  a  sieve  of  an  inch  mesh,  but  where  the  pillar  or  volume  of  blast 
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John  Morgan^  sworn. — Examined  by  Mr,  Richards. — 
I  am  agent  to  Mr.  Crane.     I  remember  in  May,  1838^ 

is  considerable,  say  two  pounds  and  upwards  on  the  square  inch,  this 
precaution  is  not  necessary. 

*'  Having  thus  described  the  nature  of  mv  invention,  and  the  manner 
of  carrying  the  same  into  effect,  I  would  have  it  understood  that  I  do 
nut  claim  the  using  of  a  hot-air  blast  separately,  in  tlie  smeltine  and 
manufacture  of  iron  as  of  my  invention,  when  uncombined  wiUi  the 
application  of  anthracite  or  stone-coal  and  culm ;  nor  do  I  claim  the 
application  of  anthracite  or  stone-coal  in  the  manufacture  or  smelting 
of  iron,  when  uncombined  with  the  using  of  hot-air  blast.  But  what  I 
do  claim  as  my  invention,  is  the  application  of  anthracite  or  stone-coal 
and  culm,  combined  with  the  using  of  hot-air  blast  in  the  smelting  and 
manufacture  of  iron,  from  iron-stone,  mine,  or  ore,  as  above  described. 
— In  witness  whereof,  &c. 

'*  George  Crane." 


•  Mr.  Devaux's  specification  was  as  follows : — 
'*  To  all  to  whom  these  presents  shall  come,  &c.,  &c. — 
"  Now  know  ye,  that  in  compliance  with  the  said  proviso,  I,  the  said 
Charles  Pierre  Devaux,  do  hereby  declare  the  nature  of  the  said  inven- 
tion, and  the  manner  in  which  the  same  is  to  be  performed,  are  fully 
described  and  ascertained  in  and  by  the  following  description  thereof, 
reference  being  had  to  the  drawing  hereunto  annexed,  and  to  the 
figures  and  letters  marked  thereon ;  that  is  to  say, — 

*'  The  improvements  relate  to  the  placing  or  arranging  of  certain 
apparatus  between  the  ordinary  blowing  machine,  and  the  furnace  which 
contains  the  iron-stone  or  iron-ore  to  be  smelted,  whereby  the  blast  of 
atmospheric  air,  caused  by  the  ordinary  blowin?  machinery,  is  forced 
through  and  amongst  the  fuel  in  a  fire  inclosed  in  such  superadded 
apparatus ;  and  whereby  the  atmospheric  air  so  forced  supports  com- 
bustion in  such  fire,  becomes  heated,  and  in  some  degree  clecomposed, 
and  is  thence  constantly  forced  forward  by  the  pressure  of  condensed 
air  in  the  apparatus  (carrying  with  it  the  gas  and  vapours  evolved  by 
the  fuel  in  the  fire,)  into  and  becomes  a  heated  and  gaseous  blast  to  the 
ordinary  furnace,  containing  the  iron-stone  or  stone-ore  to  be  smelted, 
great  improvement  will  take  place  in  the  process  of  smelting  iron-stone 
or  iron-ore,  and  fuel  saved.  In  order  that  the  invention  may  be  more 
fully  understood,  I  will  first  describe  the  arrrangement  of  apparatus 
constructed  according  to  the  invention  as  communicated  to  me  from 
abroad ;  I  will  then  point  out  those  parts  of  the  apparatus,  the  peculiar 
arrangement  of  which  constitutes  the  improvements  claimed  imder  the 
present  letters  patent. 

"  Description  of  the  Drawing, 

'*  Fig.  1 ,  represents  a  longitudinal  section  of  the  apparatus  constructed 
according  to  the  invention  for  supplying  a  constant  blast  of  heated  and 
partly  decomposed  atmospheric  air,  gas,  and  vapours,  to  the  ordinary 
furnace  containing  the  iron-stone  or  iron-ore. 

'*  Fig.  2,  is  a  plan  (also  in  section)  of  the  apparatus. 

**  In  each  of  these  figures  the  same  letters  indicate  the  same  parts. 
The  apparatus  I  prefer  to  be  arranged  as  follows :  The  chambers,  a,  b,  c, 
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being  sent  to  Mr.  Price's  works  at  Neath  Abbey.     1  saw 
the  fillers  using  the  anthracite  in  quantities  of  from  about 

are  formed  of  plates  of  iron  connected  by  screw  bolts  or  otherwise,  the 
joints  being  properly  stopped  and  perfectly  secured  with  ordinary  iron 
cement,  in  order  not  to  leave  any  opening  for  the  escape  of  the  con- 
densed air  which  they  are  to  contain.  The  chamber,  a,  is  sufficiently 
large  to  admit  a  man  into  it  in  order  to  feed  and  examine  the  state  of 
the  fire  as  hereafter  described,  b,  is  another  chamber  into  which  the 
man  first  enters  ;  and  c,  is  the  chamber,  in  the  upper  part  of  which  a 
furnace  or  fire-place  is  constructed,  d,  e,  are  pipes  to  convey  the 
heated  and  partly  decomposed  atmospheric  air,  gas,  and  vapours  from 
the  fire-place  or  furnace  so  constructed  in  c,  tlirough  the  twyer-pipe 
to  the  furnace  containing  the  iron-stone  or  iron-ore.  The  lower  part 
of  the  chamber,  c,  forms  the  ash-pit,  m,  which  is  open  to  the  chamber,  a, 
so  as  to  permit  the  free  passage  of  air.  The  chamber,  a,  communicates 
with  the  chamber,  b,  by  an  opening  sufficiently  large  to  allow  of  a  man 
to  pass  from  one  to  the  other.  The  chamber,  B,  communicates  with  the 
atmosphere  by  a  similar  opening.  These  openings  are  covered  by 
doors,  p,  p^  which  are  made  of  plates  of  iron,  and  their  edges  are 
faced  with  leather  or  other  material  to  close  the  same  air-tight.  These 
doors  can  be  easily  opened  when  the  pressure  is  not  greater  than  that 
on  the  outside,  as  they  turn  upon  inm  pivots  or  hinges,  and  open  in- 
wards. In  these  doors  are  openings,  a,  a,  which  are  covered  with  a 
plate  disc  of  metal,  which  can  be  turned  from  the  outside  or  inside ; 
and  the  openings  and  plates  being  so  formed  and  arranged,  that  in 
turning  the  plates  the  openings  are  uncovered,  and  passage  left  for  the 
air  in  a,  to  pass  into  b,  to  equalize  the  pressure  on  tne  two  sides  of  the 
door,  p ;  or  the  air  in  b,  to  pass  into  the  outer  atmosphere ;  and  to 
equalize  the  pressure  on  the  two  sides  of  the  door,  p,  as  is  more  fully 
described  hereafter,  in  order  that  the  doors,  p,  p',  may  be  opened. 
On  the  upper  part  of  the  chamber,  a,  is  a  valve,  l,  opening  inwards. 
In  the  chamber,  c,  are  placed  the  fire-bars,  p.  The  sides  and  part  of 
the  top  of  the  chamber,  c,  above  the  fire-bars  are  cased  with  the  fire- 
bricks, which  are  separated  from  the  plates  of  iron  of  which  the  chamber 
is  formed,  by  several  inches  of  sand,  or  ashes,  or  any  other  l>ad  con- 
ductor of  hent.  The  conduit  pipes,  d  and  e,  are  formed  of  iron,  and 
lined  with  brick-stone  or  other  material  suitable  to  bear  a  high  tempera- 
ture ;  the  pipe,  e,  may  be  made  to  move  backward  or  forward  when 
required  by  means  of  a  wheel  and  collar,  as  shown  in  the  drawing,  the 
ends  being  formed  so  as  to  fit  close  by  the  ends  of  the  pipes  in  which 
they  are  inserted  when  at  work.  The  fire-place,  c,  has  an  opening,  a, 
to  feed  the  fire  with  fuel,  and  to  clean  the  fire-place  when  requisite. 
This  opening,  o,  is  shut  and  opened  by  means  of  a  small  valve,  as 
shown  by  the  drawing.  The  chamber,  a,  commmiicates  with  a  blowing 
machine  of  any  of  the  known  constructions,  by  the  pipe,  k.  This  com- 
munication between  the  chamber,  a,  and  blowing  machine  may  be  at 
any  part  of  that  chamber,  as  local  circumstances  may  make  convenient. 
In  the  drawing  this  communication  is  shown  at  one  side  of  the  chamber, 
A,  at  K.  From  the  foregoing  description,  aided  by  an  examination  of 
the  drawing,  the  construction  of  the  apparatus  will  readily  be  under- 
stood. 

*'  I  will  now  proceed  to  describe  the  manner  of  working  the  same. 
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five  hundred  weight,  mixed  with  about  nine  hundred 
weight  of  coke  made  from  bituminous  coal.     The  quantity 

A  fire  being  lighted  at  f,  the  door,  p,  and  the  valve,  l,  being  sbnt,  the 
atmospheric  air  from  the  blowing  machine  comes  in  through  the 
opening,  k  ;  it  fills  the  chamber,  a,  and  presses  against  the  door,  p,  of 
that  chamber,  as  also  on  the  valve,  l,  and  thereby  keeps  the  same 
closed  by  the  pressure  of  the  condensed  air.  The  air  forced  into  die 
chamber,  a,  in  filling  that  chamber,  and  also  the  ash-pit,  m,  presses  ira 
through  the  fire  at  p,  and  supports  combustion,  it  is  pressea  forwara, 
carrying  with  it  the  gas  and  vapours  evolved  by  the  fuel.  These  partly 
decomposed  air,  gas,  and  vapours  are  forced  into  the  smelting  furnace, 
where  they  operate  more  effectually  in  smelting  the  iron-stone  or  iron- 
ore,  and  produce  great  economy  in  the  process. 

**  I  will  now  explain  how  the  feeding  the  fire  with  fuel  is  performed 
in  the  midst  of  the  compressed  air  in  the  chamber,  a.  The  man  having 
entered  into  the  chamber,  b,  and  the  door,  p,  to  that  chamber,  and  also 
the  opening,  a,  in  that  door  being  shut,  it  is  necessary  to  turn  the 
handle  of  the  opening,  a,  in  the  door,  p,  to  establish  a  communication 
between  a  and  b.  Tnis  being  done,  the  compressed  air  from  a,  enters 
into  the  chamber,  e,  and  causes  an  equal  pressure  in  both  chambers; 
and  the  weight  which  presses  against  the  door,  p,  being  equal  on  both 
sides,  it  may  readily  be  opened,  and  permit  the  workman  to  enter  into 
the  chamber,  a,  and  clean  out  the  grate,  and  feed  the  fire  at  the  open- 
ing, o,  with  nearly  the  same  facility  as  if  it  were  free  from  the  compressed 
air.  If  the  blowing  machine  should  stop  whilst  the  man  is  in  the 
chamber,  a,  and  there  should  be  any  partly  decomposed  air  or  gas 
therein,  which  would  be  injurious  to  the  workman  if  ventilation  of  fresh 
air  was  not  immediately  accomplished,  the  valve,  l,  not  being  pressed 
on  by  a  continuance  of  compressed  air,  would  open  and  admit  of  the 
escape  of  the  impure  air,  and  thus  prevent  the  workman  from  running 
any  risk  of  being  injured.  I  would  also  remark,  that  the  fuel  to  he 
used  in  the  fire-place,  p,  is  pit-coal,  coke,  charcoal,  or  a  combination  of 
these,  or  other  well-known  materials. 

*'  It  should  be  understood  that  I  am  aware,  that  furnaces  for  smelting 
iron-stone  or  iron -ore  have  been  before  worked  by  means  of  a  blast  or 
currents  of  heated  atmospheric  air;  and  a  patent  was  obtained  by 
James  Beaumont  Neilson  on  or  about  the  11th  day  of  September,  1828, 
for  an  apparatus  for  heating  atmospheric  air  in  its  progress  from  the 
blowing  machine  to  the  furnace  containing  the  iron-ore  or  iron-stone ; 
but  in  such  apparatus  the  atmospheric  air  did  not  pass  into  and  amongst 
the  burning  fuel  contained  in  a  closed  fire-place,  similar  to  that 
described  in  this  specification ;  but  such  atmospheric  air  was  heated  by 
its  being  driven  or  forced  through  vessels  heated  from  without,  the 
vapours  and  gas  evolved  by  the  fire  by  which  such  vessel  is  heated* 
not  passing  into  the  furnace  containing  the  iron-ore  or  iron*>stone ;  and 
there  was  also  another  patent  obtained  by  Thomas  Botfield,  on  or  about 
the  2d  day  of  January,  1828,  in  the  specification  of  which  it  was  pro- 
posed to  draw  atmospheric  air  through  a  fire,  and  thence  into  and 
through  the  furnace  which  contained  the  iron-stone  or  iron-ore,  but  in 
this  last-mentioned  patent  it  was  essential  to  have  a  high  chimney  with 
flues  from  the  snieltmg  furnace  thereto,  in  order  to  obtain  a  draft  to  the 
furnace ;  but  by  the  invention  secured  by  the  present  letters  patent,  no 
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of  ironstone  or  mine  was  about  fourteen  hundred  weight 
to  a  charge  :  they  were  using  hot  blast.  In  Mr.  Crane's 
No.  1  furnace,  stone-coal  and  coke  are  used  in  about  equal 
parts.  In  No.  2  furnace  all  stone-coal  is  used.  No.  3 
furnace  is  now  at  work  with  all  stone-coal.  Mr.  Crane 
uses  the  hot  blast;  it  is  sufficiently  hot  to  melt  lead.  The 
iron  made  by  Mr.  Crane  is  better  than  either  that  made 
by  cold  or  hot  blast  by  the  old  means. 

Cross-examined  by  Mr.  Solicitor- General. — I  went  to 
Neath  Abbey  works  alone.  The  mode  of  charging  the 
furnace  is  by  so  many  barrows  of  one  sort  of  thing  and 
so  many  barrows  of  another.  I  made  a  memorandum  of 
how  many  barrows  of  each  was  put  in  ;  there  was  one 
barrow  of  stone  coal  to  three  of  coke.  I  saw  the  operation 
several  times ;  the  quantities  were  always  the  same. 
Stone  coal  or  anthracite  can  be  obtained  close  to  Mr. 
Crane*s  works;  there  is  more  there  than  could  be  used 
in  a  thousand  years. 

John  Buckland  sworn — Examined  by  Mr.  Smith. — I 
am  master  moulder  at  the  Yniscedwyn  iron  works,  and 
have  been  for  the  last  thirty  years.  The  works  are  situ- 
ated on  what  is  called  the  anthracite  or  stone  coal  forma* 

additional  chimney  is  required  to  produce  a  draft.  And  also,  the  said 
Thomas  Botfield  in  some  instances  proposed  in  his  specification  to  use 
common  blowing  machinery  in  aid  of  the  draft  produced  by  a  chimney, 
but  in  such  cases  the  air  is  forced  by  the  blowing  machinery  directly 
into  the  fiimace  containing  the  iron  stone  or  iron  ore,  and  is  not  first 
forced  into  a  chamber,  a,  similar  to  that  herein  described,  nor  does  the 
compressed  air  feed  and  support  the  combustion  of  a  fire  in  a  close  fire- 
place, such  as  is  herein  fully  described ;  1  would  therefore  wish  it  to  be 
understood  that  I  do  not  claim  as  new  the  application  of  heated  air 
combined  with  gas  or  vapours  evolved  by  a  fire,  unless  the  operation  be 
performed  by  an  apparatus  constracted  by  forcing  air  through  the  fire 
which  heats  it.  But  I  do  hereby  claim  the  constructing  and  using  an 
apparatus  of  a  like  nature  as  that  above  described  between  the  blowing 
machine  and  the  furnace  containing  the  iron-ore  or  iron-stone  to  be 
smelted  in  such  manner  that  the  blast  proceeding  from  the  blowing 
machine  shall  pass  into  and  "Amongst  the  ignited  fuel,  and  support  com- 
bustion in  a  closed  fire-place,  and  from  thence  the  heated  and  partly 
decomposed  air  from  therein  by  the  pressure  of  the  continued  working 
of  the  blowing  machine  urged  onwards  (carrying  with  it  the  e;a8  and 
vapours  evolved  by  the  ignited  fuel)  into  the  furnace  containing  the  iron- 
ore  or  iron-stone,  by  which  means  much  saving  in  fuel,  in  addition  to 
other  advantages,  will  be  obtained  in  the  process  of  smelting  iron  or  iron 
stone,  such  apparatus  being  so  arranged  as  to  admit  of  a  man  managing 
the  fire  during  the  time  that  condensed  air  is  being  forced  through  the 
fire-place  as  above  described.     In  witness,  &c. 

"C.  P.  Dbvavz." 
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lion.  They  extend  to  Pembroke,  which  is  about  »ixty  or 
seventy  miles.  I  have  known  several  attemptB  before  Mr. 
Crane's  patent  to  use  anthracite  ooal,  but  they  have  all 
been  failures.  Mr.  Crane's  No.  2  furnace  is  called  a 
cupola  furnace ;  it  was  first  put  to  work  with  the  hot 
blast  in  February,  1837*  There  was  a  little  coke  put  in 
the  furnace  to  begin,  but  afterwards  nothing  but  anthracite 
was  used,  and  has  been  burnt  ever  since  without  any  other 
coal.  The  blast  lasted  two  years  and  four  months  and 
was  then  blown  out,  and  after  putting  in  a  new  hearth  it 
was  put  in  blast  again — it  was  out  of  blast  about  fire 
weeks.  The  temperature  of  the  blast  is  about  600  deg.  of 
Fahrenheit.  Before  1837  No.  2  furnace  was  worked  with 
bituminous  coal.  The  iron  produced  by  the  use  of  the 
anthracite  is  much  stronger  than  that  made  by  the  cooh 
mon  coal.  The  yield  of  the  furnace  has  increased  since 
the  introduction  of  the  anthracite,  and  the  quantity  of  fuel 
required  is  less. 

Cross-examined  by  Mr.  Sergeant  Bitmpas. — One  of 
the  attempts  to  use  anthracite  coal  was  made  at  Abber- 
crane,  in  1827,  by  Mr.  Crane.  I  saw  it  three  or  four 
times.  There  was  only  one  twyer  to  the  furnace  at  which 
the  experiment  was  tried.  The  stone  coal  was  most  of  it 
thrown  on  to  the  twyer.  A  shovel-full  was  thrown  on 
every  charge,  that  is,  onre  in  forty-eight  hours.  That 
shovel-full  jobbed  the  twyer,  and  it  was  obliged  to  be 
drawn  off. 

The  Lord  Chief  Justice  — What  is  the  subject  of  this 
cross-examination  ?  I  do  not  exactly  see  it,  because  at 
the  most  it  is  only  an  attempt  made  in  1827,  in  which 
they  did  not  exactly  succeed.  There  is  no  doubt  the  thing 
is  done.     Your  defence  is,  that  it  is  not  new. 

Re-examhied  bt/  Sir  F.  Pollock. — The  attempt  which 
I  spoke  of  as  having  been  tried  before  Mr.  Crane's  patent* 
to  use  anthracite  coal,  was  not  done  with  hot  blast.  I 
never  knew  hot  blast  used  with  anthracite  before  Mr. 
Crane's  patent. 

liees  Davis. — Examined  by  Sir  F.  Pollock. — I  have 
been  furnace-manager  to  Mr.  Crane  for  three  years.  The 
hot  blast  apparatus  was  erected  before  I  went  to  him. 
The  furnaces  are  charged  under  my  direction.  When  I 
first  went  to  the  works  coke  was  used  in  No.  2  furnace, 
but  shortly  after  we  began  to  ^ut  stone  coal  in,  and  I 
think  about  the  7th  February  we  put  in  all  stone  coal. 
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and  it  continued  so  two  years  and  a-half.  The  iron  pro- 
duced by  the  stone  coal  is  stronger,  and  there  is  an 
increase  in  the  quantity.  In  the  furnace  No.  2  we  got 
thirty  or  thirty-two  tons  per  week  on  the  average,  and 
before  that  we  only  got  twenty-two  or  twenty-three  tons. 
I  was  in  the  en)ployment  of  the  British  Iron  Company  at 
Abbercarne  in  1826  and  1827;  I  had  been  on  the  same 
works  since  1820;  they  used  the  cold  blast.  Mr.  Harper 
built  a  small  furnace  to  try  an  experiment  with  the  stone 
coal ;  he  tried  three  furnaces,  the  two  last  furnaces  were 
larger  than  the  first ;  the  first  succeeded,  but  the  larger 
ones  failed — it  was  merely  an  experiment.  The  cold 
blast  only  was  used. 

Cross-examined  by  Mr.  Sergeant  Bompas. — The  large 
furnace  of  the  British  Iron  Company  was  in  work  alto- 
gether about  a  month  or  five  weeks,  and  then  the  hearth 
was  cleared  out  and  repaired  and  again  put  into  operation. 
It  continued  at  work  as  long  as  I  remained  there,  which 
was  about  ten  or  eleven  months,  but  not  in  the  same  way  as 
before.  Sometimes  it  was  blown  in  with  all  coke,  and  tnen 
some  stone  coal  was  put  in,  and  then  they  left  off,  perhaps 
a  fortnight ;  they  again  applied  more  and  more  stone  coal, 
and  again  discontinued  it  for  a  week  or  a  fortnight,  but 
never  in  any  instance  did  they  use  all  stone  coal.  In  Mr. 
Crane's  No.  2  furnace  nothing  has  been  used  but  stone 
coal  for  two  years  and  a- half.  No.  3  furnace  was  put  to 
work  about  two  years  ago.  No.  I  has  been  in  work  about 
a  year  and  a-half.  We  began  with  coke  to  blow  them 
in :  we  tried  them  with  all  stone  coal,  but  we  did  not 
find  it  answer  so  well  in  the  larger  furnace  ;  we  tried  six 

Earts  of  stone  coal  to  one  of  coke.  We  have  since  used 
alf  stone  coal  and  half  coke,  and  afterwards  two  of  stone 
coal  to  three  of  coke.  The  quantity  of  stone  coal  has 
been  increased,  and  the  last  day  we  came  here  it  was  all 
stone  coal. 

Re-examined  by  Sir  F.  Pollock, — The  last  time  any 
furnace  was  in  blast  at  Abbercarne  was  in  1827 ;  there 
never  was  more  th^n  one  furnace  in  blast  there  except 
the  small  experimental  one.  I  never  saw  hot  blast  or 
heard  it  talked  of  at  that  time.  In  Mr.  Crane's  No.  2 
furnace  nothing  but  stone  coal  has  been  used  for  upwards 
of  two  years  and  three  months.  Mr.  Crane  had  not 
enough  stone  coal  for  all  the  three  furnaces. 

Dtivid  Mushetl — Examined  by  Mr.  Richards, — I  have 
VOL.  ir.  T  T 
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been  acquainted  with  the  iron  districts  in  tiiis  country  for 
the  last  forty  years,  and  the  different  modes  of  manufac- 
turing iron.  I  was  Managing  Director  to  the  British  Iron 
Company  in  1826  :  I  was  at  iheir  works  at  Abbercame 
in  that  year ;  they  were  at  that  time  endeavouriog  to  ate 
as  much  stone  coal  as  could  be  done  with  propriety.  I 
think  they  were  using  about  three-eighths  of  stone  ooal  to 
five-eighths  of  bituminous  coal,  and  at  another  time  neady 
equal  proportions.  Hot  blast  was  not  at  any  time  used. 
The  quality  of  iron  produced  was  forge  iron — I  should 
think  decidedly  inferior  for  casting  purposes.  The 
quantity  was  moderate.  The  first  four  months  of  the 
blast  they  were  making  two  hundred  tons  of  pig  iron  or 
castings,  which  was  at  the  rate  of  twelve  tons  per  week, 
and  I  think  the  last  four  months  of  the  blast  they  made 
at  the  rate,  upon  an  average,  of  twenty<-two  and  twenty- 
four  tons  per  week,  which  in  these  days  I  consider  a  very 
small  quantity ;  it  would  never  pay,  because  the  comrooo 
charges  upon  that  sort  of  iron  are  very  high  indeed.  The 
iron  was  not,  in  my  opinion,  marketable  for  any  but  forge 
purposes.  I  think  the  cost  of  manufacture  for  the  last 
four  months  of  the  blast  was  about  6/.  per  ton,  and 
the  previous  four  months  about  8L  per  ton.  It  never 
realized  4/.  per  ton.  I  had  great  difficulty  in  finding  a 
customer  for  it.  The  only  customer  I  ever  met  vnth  was 
the  Neath  Abbey  Company.  Mr.  Price  objected  to  pur- 
chase it  on  account  of  its  being  of  so  bad  a  quality.  The 
Abbercame  works  were  abandoned  by  my  advice  about  a 
month  after  I  had  them.  There  was  a  sleeping  rent  of 
400/.  per  year,  which  I  recommended  the  Company  to  pay 
rather  than  continue  the  works.  The  anthracite  is  of  an 
intractable  nature,  and  the  difficulty  of  working  has  been 
long  known  in  the  trade.  I  never  knew  before  Mr. 
Crane's  patent,  of  the  hot  blast  being  used  with  anthracite. 
I  have  been  all  my  life  engaged  on  the  subject  of  iron. 
Since  Mr.  Crane's  patent  I  know  of  two  new  works 
having  been  established  in  the  stone  coal  districts,  and  I 
have  heard  of  several  others.  I  have  tried  the  strength  of 
Mr.  Crane's  iron  by  the  experiments  that  were  published 
by  the  late  Mr.  Tredgold,  and  I  followed  the  iame  plan 
as  he  did,  which  was,  by  having  a  bar  of  a  given  length 
stuck  into  a  wall  or  building,  and  a  weight  suspended  to 
the  end  so  as  to  give  the  same  degree  of  pressure  through- 
out.   The  bar  was  about  one  and  a-half  inches  broad  by 
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three-quarters  thick.  I  find,  upon  an  average  of  Mr. 
Tredgold's  experiments,  that  the  breaking  weight  of  iron 
of  the  old  manufacture  of  these  dimensions,  and  tried  in 
that  manner,  would  be  1 73  lbs.,  but  I  found  the  breaking 
weight  of  Mr.  Crane's  No.  2  furnace,  in  which  all  stone 
coal  was  used,  to  be  209^  lbs.  The  No.  3  furnace,  in 
which  two-thirds  stone  coal  was  used,  199  lbs.,  and  in 
No.  1,  where  only  one-third  stone  coal  was  used,  180  lbs. 

Francis  A^arthailf  sworn — Examined  by  Mr.  M.  Smiths — 
I  am  Furnace  Manager  to  Mr.  Crane.  I  was  engaged  at 
the  Abbercarne  works  in  1826.  While  I  was  there,  there 
was  only  one  furnace  in  blast.  The  fuel  we  used  was 
partly  coke  and  partly  stone  coal — the  greater  part  was 
coke.  The  only  blast  we  used  was  cold  blast.  VVe  tried 
it  from  April  to  February,  but  it  was  a  total  failure.  If 
we  had  then  known  what  we  do  now  we  could  have 
mastered  it.  We  wanted  the  hot  blast.  When  I  left 
Abbercarne  I  blew  out  the  furnace,  and  so  it  has  con- 
tinued ever  since.  The  iron  we  made  cost  very  near  6/. 
per  ton ;  the  Company  lost  2/.  a  ton  by  it.  During  the 
time  I  haye  been  with  Mr.  Crane  I  have  attended  regu- 
larly every  day ;  his  process  is  quite  successful ;  the 
quality  of  the  iron  is  excellent.  There  is  no  such  iron 
made  in  this  kingdom  as  the  anthracite  coal  iron  made 
at  Yniscedwyn. 

Cross-examined  by  Mr.  Rotch. — ^There  was  great  difB- 
culty  in  getting  the  cold  blast  through  the  furnace  at 
Abbercrane  when  it  was  charged  with  anthracite,  and 
when  we  could,  the  iron  was  very  middling ;  where  there 
was  one  or  two  tons  middling  there  were  ten  tons  bad. 
The  furnace  was  a  very  good  one,  and  there  would  have 
been  no  difficulty  if  we  had  had  the  hot  blast. 

Thomas  Strick,  Esg.^  sworn — Examined  by  Sir  F. 
Pollock. — I  am  an  iron-founder.  My  foundry  is  in  Swan- 
sea Valley.  I  am  acquainted  with  Mr.  Crane's  iron.  I 
consider  it  better  and  stronger  than  iron  made  in  the 
ordinary  way.  I  believe  Mr.  Crane's  process  is  new.  I 
never  heard  of  hot  blast  being  used  with  anthracite  before 
his  patent.  Attempts  had  been  made  to  use  anthracite 
with  cold  blast,  but  they  all  failed.  There  are  vast  dis- 
tricts of  anthracite  in  Wales,  and  since  it  has  become 
useful  by  the  application  of  hot  blast,  the  value  of  pro- 
perty has  increased  at  least  ten-fold. 

William  Brotigh  stoorn — Examined  by  Sir  F.  Pollock. — 

T  T  2 


644  CAIIP>IAEL*S    REPORTS 

I  am  a  mineral  surveyor  and  civil  engineer,  and  have  been 
for  the  last  forty  or   fifty   years.    For    the    last   twenty 
years  I  have  followed  my  profession  in  Cwm  Neath  and 
Cwm  Fawey,  in  Glamorganshire.     I  am  acquainted  with 
the  large  basin ;  it  extends  from  Cwm  Neath   to  Pern* 
brokeshire,  which  is  about  seventy  miles,  and  its  width  is 
about  eight  miles.     I  am  acquainted   with  Mr.   Crane** 
invention,  and  I  believe  it  to  be  new.     Since  the  patent 
was  taken  out,  the  demand  for  anthracite  has  c^reatly  in- 
creased, and  it  has  brought  speculation  into  that  part  of 
the  country  to  build  furnaces  to  make  iron,  by  reason  of 
the  anthracite  being  made  capable  of  smelting.     To  the 
best  of  my  knowledge  stone  coal  bad  never  been  tried 
before  Mr.  Crane's  patent  for  smelting  with  a  hot  blast. 
I  have  seen  it  tried  with  coal  blast,  but  it  did  not  succeed. 
1  called  the  public  attention  to  the  subject  in  the  public 
newspapers  respecting  its  great  use,  that  it  ivas  a  great 
desideratum  if  it  would  smelt  iron. 

Cross-examined  by  Mr.  Solid tor^GeneraL — In  making 
iron  with  stone  coal  and  hot  blast,  the  process  is  nearly 
the  same  as  when  making  iron  with  the  cold  blast — there 
may  be  some  difference,  perhaps,  in  the  quantities  that 
form  the  charges.  The  anthracite  sends  off  very  little 
flame  and  no  smoke.  The  free  coal  does  not  resemble  the 
anthracite;  it  sends  off  more  flame  and  smoke,  but  not  so 
much  as  bituminous  coal.  There  is  no  gradation  in  the 
description  of  coal  found  in  Wales,  from  bituminous  to 
an  approximation  to  anthracite,  until  it  becomes  quite 
anthracite — it  is  suddenly  anthracite ;  and  as  you  go  east 
it  ceases  to  be  so;  as  you  go  west  it  continues  to  the 
very  end  of  the  basin.  The  bituminous  coal  overlies  the 
whole  of  the  anthracite  many  fathoms,  perhaps  200. 
The  anthnicite  is  never  found  near  the  free  burning  coal, 
it  is  many  fathoms  from  it.  It  is  never  intermixed.  The 
small  free  burning  coal  will  not  coke.  It  is  used  for  some 
purposes,  but  very  little  where  the  real  stone,  called  culm, 
is  to  be  got. 

John  Arthur  sworn — Examined  by  Mr.  Richards. — I 
am  an  iron-master  and  coal-merchant,  and  have  been 
connected  with  the  iron  trade  for  the  last  twentv-6ve 
years.  I  purchased  of  Mr.  Protheroe  the  Pwlfaron 
Colliery,  with  other  collieries  in  the  same  valley. '  The 
coal  1  obtained  at  Pwlfaron  was  the  anthracite.  Until  Mr. 
Crane's  patent,  I  never  heard  of  hot  blast  being  applied 
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to  stone  coal  in  the  manufacture  of  iron.  I  have  heard 
of  its  having  been  attempted  to  be  used  with  cold  blast. 
I  sold  the  Pwlfaron  Colliery  to  the  defendant  after  M r^ 
Craue's  patent  was  taken  out.  Since  then  the  value  of 
stone  coal  has  much  increased.  I  am  building  works 
called  Bluengeragh  and  Forch  Ooch.  They  are  in  the 
stone  coal  district.  I  made  an  attempt  some  time  ago  to 
bring  out  a  concern  in  the  same  situation,  by  a  joint 
company,  but  not  with  anthracite;  but  I  failed.  I  had  bitu- 
minous coal  and  anthracite  on  the  same  property.  When 
Mr.  Crane  succeeded  in  making  iron  with  anthracite^  I 
had  no  difficulty  in  finding  a  company,  and  now  I  am 
erecting  the  works  I  have  mentioned  for  that  purpose. 

Cross-examined  by  Mr.  Sergeant  Bompas, — I  applied 
to  Mr.  Crane  before  I  erected  my  works,  for  a  license 
under  his  patent  to  make  iron  with  anthracite  and  hot 
blast,  and  he  granted  me  one.  I  was  to  pay  him  a  shilling 
a  ton ;  and  if  he  paid  a  shilling  a  ton  to  Neilson,  I  was  to 
pay  it.  I  had  no  agreement  with  Neilson.  Mr.  Crane 
told  me  if  there  was  any  difficulty  in  getting  a  license 
from  Neilson  he  would  undertake  to  get  it. 

John  Crowe  sworn — Examined  by  Mr,  M.  Smith. — I  am 
a  chain-cable  manufacturer.  I  have  tested  the  specimens 
which  I  now  produce.  They  are  part  of  those  marked 
c.  The  diameter  of  c,  is  three-quarters  of  an  inch.  I 
tested  them  with  an  hydraulic  machine.  The  specimen, 
c,  broke  with  a  strain  of  19  tons.  The  iron  which  I 
previously  used,  made  by  the  old  process,  broke  at  16^ 
tons.  The  specimen,  b,  is  of  smaller  diameter ;  it  broke 
at  16^  tons.  The  quality  is  much  better  than  any  iron  I 
have  before  used. 

David  Jiosser  sworfi — Examined  by  Sir  F.  Pollock,— r- 
I  am  a  master  smith.  I  have  purchased  anthracite 
iron  from  the  YnisCedwyn  Works.  I  have  used  it  for 
various  purposes.  I  am  acquainted  with  the  properties 
of  iron.  I  consider  the  anthracite  iron  the  best  I  ever 
saw. 

John  Taylor  sworn — Examined  by  Sir  F,  Pollock.^^ 
I  am  a  bricklayer  at  the  Calder  Iron  Works,  near  Glasgow. 
Messrs.  Dixon  are  the  owners  of  those  works.  The  hot 
blast  was  used  there.  It  was  put  up  under  the  superin- 
tendence of  Neilson,  about  eight  or  nine  years  ago.  It 
was  made  of  boiler-plate  malleable  iron.  The  pipe  for 
letting  in  and  out  the  air  was  nine  inches  diameter.     The 
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cylinder  was  about  three  feet  wide,  and  perhaps  ten  feel 
long.  It  was  healed  by  a  furnace  below  it,  and  was  placed 
on  a  brick  arch  to  keep  it  from  the  fire.  There  were  two 
half-moons  in  the  cylinders  to  spread  the  air.  The  highest 
temperature  we  ever  got  was  between  300  and  400d^rees. 
It  never  exceeded  400.  We  tried  a  great  many  other 
modes,  but  they  all  failed.  Mr.  Cundy  then  became 
manager  of  the  works,  and  he  drew  a  plan  which  was 
quite  successful,  and  has  been  in  operation  for  the  last 
four  years.  These  experiments  were  all  after  Neilson's 
patent  was  taken  out.  We  were  about  two  years  trying 
experiments,  and  they  cost  Mr.  Dixon  5,000^  or  6,000/. 
Neilson's  invention  never  succeeded. 

fFilliam  Carpmael  sworn — Examined  by  Mr.  M.  SnUfh. 
— I  have  for  many  years  paid  great  attention  to  the  manu* 
facture  of  iron,  and  have  read  the  specifications  of  all 
patents  that  have  been  granted  for  improvements  relating 
to  that  manufacture.  The  first  patent  wherein  the  use 
of  anthracite  is  mentioned,  is,  I  believe,  Martin's,  which 
was  granted  in  1804.  In  my  judgment,  by  the  mode 
there  described  it  would  be  impossible  to  make  iron  by 
the  use  of  anthracite.  The  invention  is  very  ingenious; 
but  it  would  fail  as  soon  as  a  blast  of  air  was  got  upon  it. 
There  is  no  particular  blast  mentioned;  it  is  described 
as  the  ^*  blast ; "  no  other  blast  than  the  cold  blast  was 
known  at  that  time.  I  have  read  the  specification  of 
Philip  Taylor's  patent.  The  object  of  this  invention 
was  to  use  carburetted  hydrogen  gas,  for  this  reason, 
anthracite  or  stone  coal  not  containing  that  property, 
and  other  coal  possessing  that  property,  he  proposed 
to  use  them  together,  and  thereby  to  supply  it  arti- 
ficially, in  the  process  of  blasting  by  the  ordinary  cold 
blast.  This  invention,  so  far  as  my  knowledge  goes,  was 
a  failure.  I  have  read  the  specifications  of  Botfield's, 
Neilson's  and  Devaux's  patents.  Mr.  Botfield's  invention 
is  to  use,  with  or  without  the  blowing  apparatus,  heated 
air.  If  he  uses  it  without,  he  has  a  chimney  to  get  an 
extra  draft,  and  he  conjoins  with  that  the  ordinary 
blowing  machinery.  Mr.  Neilson's  patent  is  for  the 
application  of  hot  air  to  smelting  furnaces  generally. 
He  proposes  to  place  between  the  blowing  apparatus  and 
the  furnace  to  be  blasted,  a  vessel,  which  is  to  be  heated, 
and  he  says  that  the  air  vessel  should  increase  in  diaien- 
sions  as  the  furnace  to  which   it  applies  increasea   io 
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capacity  or  dimensions.  The  effect  of  following  thiMe 
directions  would  be,  that^  as  you  increased  the  internal 
capacity,  you  would  relatively  decrease  the  heating 
surfaces. 

Mr.  M.  Smith, — I  believe  the  air  is  heated  by  contact 
with  the  heating  surface,  as  you  have  described  ? 

Witness. — Yes — The  direction  of  this  specification  is 
simply  this: — Make  a  vessel  of  the  required  dimensions, 
and  at  one  end  have  an  opening  for  a  pipe,  through  which 
you  blow  the  air.  At  the  other  end  you  may  have  a  pipe 
which  connects  with  the  twire,  which  conducts  the  air 
into  the  furnace,  and  therefore  it  blows  through  and 
through. 

Mr.  M.  Smith. — Without  any  breaks  at  all! 

Witness.- — No  breaks  or  anything  of  that  kind ;  no 
necessary  contact  of  the  vessel  and  the  current  of  air 
passing  through  it^  only  parts  of  the  air  would  be  in  actual 
contact. 

Mr.  M.  Smith. — Will  the  quantity  of  heat  the  air  obtains 
diminish  according  to  the  increased  siee  of  that  vessel? 

Witness. — Clearly  so.  It  might  be  illustrated  in  this 
manner  :— If  a  blast  of  air  was  passing  through  this  Court, 
or  if  a  room  was  equally  heated  of  one-tenth  the  size, 
the  walls  in  each  case  being  heated — 

Mr.  M.  Smith. — In  the  latter  case  the  air  would  be  raised 
much  higher  in  temperature  than  the  air  in  this  Court  ? 

Witness. — ^Yes. 

Mr.  M.  Smith. — Then  by  following  these  directions  and 
increasing  the  size  of  the  vessel,  you  would  diminish  the 
temperature  of  the  air  ? 

Witness. — Clearly  so ;  and  there  are  no  other  directions 
that  would  lead  you  to  depart  from  that  rule. 

Mr.  M.  Smith. — What  degree  of  temperature,  in  your 
judgment,  could  be  obtained  by  following  those  direc- 
tions ? 

Witness. — It  would  be  difficult  to  say  what  temperature; 
but  I  should  say,  as  you  increase  in  size  you  might  blow 
through  without  altering  the  temperature  of  it^  if  you 
increased  in  very  large  proportions. 

Mr.  M.  Smith. — Now,  I  will  take  a  receiving  vessel,  such 
as  would  be  used  in  the  furnace  in  ordinary  use  for  the 
manufacture  of  iron  ? 

Witness. — Then,  if  you  follow  this  rule,  and  made  the 
vessel  in  capacity  equal  to  the  large  blast  of  a  smelting 
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furnace  q[  the  iron-works,  I  should  say  you  would  nerer 
get  200  degrees,  or  anything  like  that,  because  the  ▼eseel 
would  be  so  very  large. 

Mr.M,  Smith. — Are  you  aware,  Mr.Carpmael,  practically 
from  your  own  knowledge,  whether  receiving  vessels  of 
the  hot-air  apparatus  pat  up  after  Mr.  Keilson'a  patent, 
followed  the  directions  there  given,  and  were  in  that 
shape? 

Witness, — My  information  generally  goes  that  he 
followed  the  making  of  large  vessels  similar  to  what  he 
describes  in  his  specification. 

The  Lord  Chief  Justice, — ^Neilson  did? 

Witness, — Yes,  my  Ix)rd. 

Mr.  Sergeant  Bomptis. — I  think  you  said  to  your  own 
knowledge  ? 

Witness. — ^My  information. 

Mr.  M.  Smith. — ^Have  you  ever  seen  any,  Mr.  Carpmael  i 

Witness. — I  have  never  seen  one  of  Mr*  Neilaon's  so 
applied.     I  do  not  think  there  is  one  existing  in  that  way. 

Mr.  M.  Smith. — You  have  never  seen  one^  and  you  do  not 
believe  there  is  one  existing? 

Witness. — Yes. 

The  LMrd  Chief  Justice. — ^That  is,  not  exactly  accord- 
ing to  the  specification  ? 

Witness. — ^Not  following  it,  my  Lord. 

Mr,  M.  Smith. — What  is  the  plan  you  have  seen  adopted 
of  late  years  as  a  hot-air  apparatus  ? 

Witness, — ^AU  tubes  in  various  shapes  and  forma. 

Mr.  M.  Smith. — For  how  many  years  have  you  seen  those 
tubes  in  practice  ? 

Witness. — I  do  not  know.  I  have  been  at  iron-works 
during  the  whole  time  that  hot-air  blast  has  been  used. 
I  do  not  know  how  long  I  have  known  tubes ;  but  I  have 
known  of  Neilson's  patent  ever  since  it  existed* 

Mr.  M.  Smith. — Have  you  seen  tubes  used  as  that  model 
of  Mr.  Crane's  ? 

Witness. — I  have  seen  them  at  Mr.  Crane's. 

Mr.  M.  Smith. — Now,  in  your  judgment,  are  those  tubes 
the  same  mode  as  that  pointed  out  in  Neilson's  patent  ? 

Witness, — Distinctly  not ;  they  involve  quite  new  prin- 
ciples. 

Mr.  M.  Smith. — I  believe  you  drew  Mr.  Crane's  specific 
cation  ? 

Witness. — I  did. 
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Mr.  M.  Smith. — Were  you  awareof  the  modes  of  applying 
hot*air  by  tubes  which  you  have  spoken  of,  at  the  time  ? 

Witness. — It  was  the  only  mode  I  knew  to  be  in  prac-* 
Uce. 

Mr.  Af.  Smith. — I  believe,  Mr.  Carpmael,  you  have  been 
from  time  to  time  consulted  about  the  use  of  anthracite 
or  stone  coal  ? 

Witness. — I  have  been  for  several  years  consulted  most 
extensively,  both  from  America  and  from  England — 
America  in  particular. 

Mr.  M.  Smith. — Have  you  known  of  attempts  hairing  been 
made  to  use  that  coal  ? 

Witness. — Yes;  I  have  heard  many  modes  suggested 
of  burning  it. 

Mr.  M.  Smith. — Were  you  aware  of  any  mode  of  burning 
stone  coal  combined  with  a  hot-air  blast  before  Mr.  Crane's 
discovery  ? 

Witness. — Never. 

Cross-examined  by  Mr.  Sergeant  Btrntpas. — ^I  have 
advised  all  my  life  on  buildings  and  structures,  and  as  to 
machinery  of  every  class  and  kind.  I  have  superintended 
works  and  erected  works.  The  first  I  superintended  was 
Marlow  Bridge,  under  Mr.  Millington.  1  made  drawings 
for  the  bridge,  and  superintended  the  works  occasionally. 
Mr.  Clarke  subsequently  finished  the  bridge  in  conse- 
quence of  Mr.  Millington  going  to  America.  1  was 
engineer  to  some  salt  works  in  Cheshire,  that  cost  from 
180.000/.  to  200,000^  I  directed  a  large  portion  of  the 
finishing  of  the  works,  both  as  to  the  canal  and  the 
buildings.  I  am  chiefly  engaged  in  patent  business,  but 
I  am  very  largely  engaged  in  advising  on  machinery  of 
various  constructions,  independent  of  patents.  I  have 
read  Botfield's  specification.  He  broadly  claims  the  use 
of  heated  air  in  blast  furnaces.  He  says,  *^  I  claim  as 
my  patent  the  use  of  the  additional  chimney  or  chimneys, 
and  the  application  of  rarified  air,  gas,  flame,  or  heated 
air,  to,  at,  or  near  the  twire  or  twires  of  the  blast 
furnace." 

George  Ootiam  sworn — Examined  by  Sir  F.  Pollock. — 
I  am  an  engineer  and  general  iron-founder,  and  have  been 
connected  with  the  iron  trade  for  the  last  thirty  years. 
I  have  never  heard,  prior  to  Mr.  Crane's  patent,  of  iron 
being  made  by  the  use  of  anthracite  and  hot  blast.  I 
think  it  a  very  useful  invention.    In   1837,  I  heard  a 
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commerce,  who  seek  to  appropriate  to  themselves  matters 
in  which  they  have  no  just  right  or  interest  whatever ; 
who  seek  to  appropriate  for  their  individual  purposes  that 
iu  which)  if  there  be  any  merit  in  the  way  of  genius, 
belongs  to  others,  and  which  the  whole  public  have  just 
as  much  right  to  use  as  themselves.  And  the  important 
duty  which  a  jury  has  to  perform  in  a  case  of  this  descrip- 
tion is,  to  watch  and  to  ascertain  the  real  character  of  the 
case,  not  to  allow  any  of  those  speculators  who  are 
watching  anxiously  to  get  beforehand  with  their  neigh- 
bours, and  with  others  engaged  in  the  same  trade,  to 
appropriate  to  themselves  a  vast  deal  of  merit  of  which 
not  a  shadow  belongs  to  them ;  who  seek  to  confine  to 
their  own  advantages  a  trade  which  ought  to  be  free. 

My  Learned  Friend  seemed  to  me  to  desire  to  carry  the 
cause  by  the  force  of  the  eulogy  of  his  client.  I  scarcely 
ever  heard  so  much  said  of  any  patriot  who  had  come 
under  my  notice,  of  any  great  and  distinguished  character, 
who  had  benefited  his  country  half  so  much  as  Mr.  Crane. 
Indeed,  the  encomiums  bestowed  upon  him,  and  the  im- 
portance of  the  part  he  has  acted,  I  only  recollect  to  be 
equalled  in  a  very  celebrated  work  with  which  we  have  all 
been  lately  entertained.  I  do  remember  that  in  the 
Mufiin  and  Crumpet  Punctual  and  Sarly  Delivery  Com- 
pany, in  **  Pickwick,^'  there  is  an  eulogy  on  that  Com- 
pany nearly  equal  to  that  which  my  Learned  Friend  has 
bestowed  on  Mr.  Crane ;  but  with  that  exception  I  do 
not  recollect  ever  to  have  heard  so  much  praise  bestowed 
upon  an  individual  as  I  have  heard  from  my  Learned 
Friend. 

Gentlemen,  it  is  of  extreme  importance,  that  yon 
should  be  very  early  called  to  what  is  the  real  point 
of  this  case,  and  of  Mr.  Crane's  merits.  You  will 
long  ago  have  observed  that  Mr.  Crane  has  no  merit 
whatever  in  bringing  before  the  public  notice  the  hot 
blast.  The  hot  blast  was  an  invention  of  which  Mr. 
Crane  only  heard  in  common  with  the  rest  of  the  public. 
The  endeavour  to  appropriate  stone-coal  as  an  article  of 
fuel  in  the  manufacture  of  iron,  that  is  an  idea  which  Mr. 
Crane  has  no  pretence  to  the  merit  of  having  originated ; 
individual  after  individual  had  perceived  what  would  be 
the  advantage  of  using  stone-coal  as  an  article  of  fuel  in 
the  smelting  of  iron,  and  for  a  variety  of  other  purposes^ 
long  before  Mr.  Crane  had  any  dreamings  on  the  siibjeGt. 
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That  hot  blast  is  an  invention  which  ha«  been  brought 
before  the  public,  not  to  be  limited  in  its  application  to 
this  or  chat  particular  purpose,  not  to  be  limited  to 
furnaces  used  merely  for  the  making  of  iron,  but  appli- 
cable to  all  purposes,  all  furnaces,  all  ovens,  all  apparalos 
in  which  great  heat  is  to  be  applied  to  articles  requiring 
it  for  the  purpose  of  their  manufacture.  Mr.  Neilson's 
patent  is  not  a  patent  for  the  manufacture  of  a  particular 
article  by  the  application  of  the  hot  blast.  He  brings 
forward  to  the  public  the  manner  in  which  the  hot  blint 
may  be  erected,  and  suggests  the  great  use  that  may  arise 
from  the  application  of  that  hot  blast  to  furnaces,  ovens, 
and  other  things.  It  is  essential,  therefore,  to  be  borne 
in  mind,  that  Mr.  Neilson  has  a  right  to  apply  his  hot 
blast  to  all  the  purposes  to  which  it  can  be  made  appli- 
cable. He  understood  too  well  the  merit  of  bis  own 
invention ;  he  was  too  well  apprized  of  the  great  extent 
of  its  application  to  state  in  his  specification  thai  it  was 
to  be  applied  only  to  this  or  that  purpose  or  manofocture. 
His  statement  is,  that  it  is  to  be  applied  to  the  beating  of 
ovens  and  furnaces,  and  various  other  descriptions  of 
works,  to  which  he  refers ;  he  has  supposed,  and  justly 
supposed,  that  wherever  the  application  of  that  hot  blast 
can  be  found  to  be  useful,  whether  for  one  purpose  or 
another,  as  he  had  the  cost,  and  the  labour,  and  the  merit 
of  the  invention,  he  was  entitled  to  participate  in  the 
profits.  But  if  I  apprehend  this  case,  his  patent  is  not 
worth  a  farthing;  everybody  may  have  the  profit  of  it 
but  him.  One  man  will  find  out  that  it  is  good  to  heat 
an  oven  for  a  certain  purpose,  and  that  it  will  operate 
upon  a  certain  class  of  fuel.  We  hear  of  a  thousand 
descriptions  of  cases  applicable,  no  doubt,  to  different 
purposes.  One  man  will  find  out  that  for  the  making^  of 
china,  or  some  other  purpose,  one  description  of  coal  is 
extremely  material  to  be  used  ;  another  vrill  find  out  that 
a  diflRsrent  description  of  coal  is  important  for  another 
branch  of  manufacture;  and  the  thousand  classes  may 
have,  for  ought  I  know,  a  thousand  diflferent  applica- 
tions. But  if  every  gentleman  who  finds  out  that  the 
hot  blast  is  good  to  operate  on  that  coal,  may  take  out  a 
patent  for  it,  what  is  the  use  of  Mr.  Neilson's  patent  to 
him?  The  question  here  is,  what  appears  to  me  the 
absurd  pretence,  the  unfounded  pretence,  that  becauae 
Mr.  Neilson's  patent  has  been  found  applicable  and  useful 
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in  its  application  to  8tone-coaly  the  individual  who  can 

first  get  a  patent  for  that,  has  a  right  to  exclude  all  the 

world,  and  Mr.  Neilson,  1  suppose,  among  the  rest,  from 

the  application  of  the  hot  blast  to  stone-coal.     Why  stone- 

coal  any  more  than  any  other  coal  that  may  be  applicable 

to  any  other  manufacture?     Pray  what  is  there  in  Mr. 

Neilson's  patent  that  is  to  prevent  him,  if  he  thinks  fit, 

applying  his  hot  blast  to  stone-coal  or  anything  else  ?     Is 

his  patent  only  that  he  may  apply  it  to  certain  fuel,  or  to 

a  certain  description  of  coal,  or  a  particular  description 

of  furnace?     By  no  means;  he  has  a  right  to  apply  the 

hot  blast  to  every  description  of  fuel  on  which  it  will 

operate*    And  Mr.  Crane — the  folks  engaged  in  the  iron 

trade  having  been  trying  to  work  stone-coal  with  cold 

blast  at  a  certain  time — when  Mr.   Crane,  in  common 

with  others,  formed  a  guess  of  what  it  would  do^  he  runs 

and  gets  a  patent,  gets  his  Counsel  to  pronounce  the 

eulogy  you  have  heard,  and  which  is  to  exclude  the  rest 

of  the  world  from  the  applicatioa  of  this  hot-air  blast  to 

stone*coal;  and  all  the  merit  of  the  greater  strength  of 

iron,  all  the  merit  of  the  economy,  is,  forsooth,  not  to  be 

applied  to  poor  Mr.  Neilson,  who  invented  the  hot  blast, 

which  is  the  sole  cause  of  all  this,  but  to  Mr.  Crane ;  be 

is  the  benefactor  to  the  country  that   is  to  extend  its 

commerce  so  much.     And  what  has  Mr.  Crane  done? 

He  found  that  attempts  were  making  to  manufacture  iron 

from  stone-coal ;  he  found  there  was  such  a  thing  as  the 

hot  blast.     People  had  endeavoured  to  manufacture  iron 

from   stone-coal    by   the    cold    blast,    upon   which    Mr. 

Crane  says,  ^  Oh !  I  will  take  the  hot  blast,  and  I  will 

apply  it;*'   and  iron  is   made  no^  as  before,  not  the 

slightest  alteration  in  the  materials,  not  the  addition  or 

subtraction  of  a  material,  no  alteration  in  the  course  of 

the  maimfacture.    There  is  the  furnace  as  it  was  before  ; 

it  had  not  the  benefit  of  Mr.  Crane's  genius  bestowed  upon 

it,  and    nothing  but   the   application  of   Mr.   Neilson's 

patent  to  it ;  and  there  is  the  iron.     That  is  the  whole  ; 

no  new  discovery  as   to  the  mode  of  making  iron  ;  no 

alteration  in  the  course  of  manufacture,  nor  in  the  least 

degree  any  alteration  in  the  application  of  the  materials, 

or  the  materials  themselves,  nothing  on  earth ;  but  the 

question  simply  being  whether  Mr.  Neilson's  patent  may 

be  applied  to  a  mode  of  making  iron  perfectly  well  known 
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before,  and  which  only  failed  to  make  good  iron  for  want 
of  Mr.  Neilaon's  patent. 

Gentlemen,  I  beg  your  attention  to  dates  wben  I  am 
considering  Mr.  Crane's  patent  and  his  merit.  Mr.  Crane's 
patent  is  dated  in  September,  1836.  Did  Mr.  Crane 
bestow  one  sixpence,  did  he  spend  one  hour  in  any  expe- 
riment before  he  took  out  his  patent?  There  is  not  a 
tittle  of  evidence  to  show  that  he  did.  In  September, 
1896,  he  launches  his  patent,  and  what  does  he  do?  sends 
for  Mr.  Neilsou^s  man  to  erect  his  apparatus  ;  that  appa- 
ratus is  not  put  in  work,  according  to  the  evidence,  until 
December  or  January  after  he  had  got  his  patent ;  he 
knew  no  more  about  it,  when  he  got  his  patent,  than  any 
other  person  in  England;  he  cannot  show  you  that  he 
spent  an  hour  or  a  sixpence,  or  that  he  knew  anythii^ 
about  it,  except  that  he  had  the  genius  to  conceive  it  was 
best  to  get  a  patent,  and  then  to  see  if  anything  could  be 
found  out  which  would  support  that  patent.  You  have 
no  evidence,  (and  you  may  depend  upon  it  you  would 
have  had  it  if  the  truth  or  facts  had  warranted  it,  or  the 
greatest  industry  could  have  furnished  it,)  you  have  no 
evidence  that  he  ever  spent  an  hour,  or  that  it  had  at  all 
occupied  his  time,  or  that  he  had  any  knowledge,  or 
genius,  or  talent  on  the  subject  more  than  the  rest  of  the 
world  ;  the  first  you  know  of  him  in  this  respect  is  getting 
his  patent.  What  do  you  know  of  him  then?  cannot  he 
erect  his  own  apparatus  ?  No  :  he  applies  to  Mr.  Neilson, 
gets,  as  you  hear,  Mr.  Neilson's  license,  pays  Mr.  Neilson 
a  remuneration  for  the  use  of  his  patent,  and  he  claims 
sympathy  as  being  the  inventor,  and  protection  because^ 
forsooth,  he  has  rendered  the  public  a  service.  He  talks  of 
the  difference  in  Mr.  Neilson's  patent  (which  I  shall  come 
to  by  and  by)  by  these  pipes.  What  has  he  to  do  with 
that  7  He  knows  nothing  about  it;  he  sends  for  Neilson's 
man,  M^Kenzie,  and  gets  him  to  erect  the  apparatus  on 
Mr.  Neilson's  plan.  They  say  not  the  plan  described  in 
the  specification ;  we  will  see  that,  and  also  see  whether 
it  is  material.  But  he  knows  nothing  about  how  far  the 
hot  blast  will  answer ;  he  knows  nothing  about  the  mode 
of  applying  the  hot  blast,  whether  the  original  form  in 
which  Mr.  Neilson  did  it  or  any  of  the  modifications,  not 
the  least  in  the  world  did  he  know  about  it.  He  sends  to 
Mr.  Neilson,  or  gets  M^Kenzie  to  come  and  construct  bis 
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apparatus.  In  December,  1836,  or  January,  1837,  he 
begins  to  operate;  he  conies  to  a  stand  at  first;  be 
begins  again  in  February,  1837,  ^nd  at  a  date  subsequent 
to  the  patent,  he  being  utterly  ignorant  of  all  upon  the 
subject,  there  being  not  a  tittle  of  evidence  to  show  he  was 
apprised  of  any  one  circumstance  until  after  he  had  got 
jtbis  patent.  Anything  which  is  said  by  the  gentlemen  who 
are  the  owners  of  anthracite  property,  on  Mr.  Crane's 
patent  being  found  of  so  much  value  when  applied  to  stone 
coal,  giving  as  it  does  increased  value  to  their  property — 
that  they  should  meet  and  dine  together,  and  drink  one 
another's  healths,  can  have  nothing  to  do  with  thia 
cause.  I  have  no  doubt  whatever  it  would  be  an  ex- 
ceedingly agreeable  thing ;  you  know  Englishmen  always 
congratulate  themselves  upon  their  good  fortune  by  a 
good  dinner,  and  now  and  then,  among  other  things,  a 
little  speech,  and  that  took  place  upon  this  occasion.  But 
what  had  occurred  to  deserve  a  speech  but  the  ingenuity 
of  getting  a  patent  ?  He  gets  a  patent  for  the  application 
of  somebody  else's  patent  to  a  known  state  of  things,  and 
that  is  his  merit.  The  dates  are,  therefore,  extremely 
material  in  investigating  the  claims  of  these  parties. 
What  is  the  meaning  of  Mr.  Crane  getting  Mr.  Neilson's 
license  ?  I  suppose  my  Learned  Friend  is  instructed  to 
say,  why  it  was  better  to  be  free  from  all  doubt,  it  was 
better  to  pay  a  sum  to  Mr.  Neilson  than  to  have  any 
litigation.  Much  better,  I  admit  it  would  have  been, 
beyond  all  doubt,  to  have  given  credit  where  it  was 
justly  due;  but  what  is  the  nature  of  the  payment? 
A  shilling  per  ton.  Mr.  Neilson  has  nothing  to  do 
with  this,  this  is  not  his  patent  plan.  Mr.  Crane,  who 
has  abundance  of  merit  as  a  man  of  genius  and  an 
inventor,  and  a  patriot,  and  a  benefactor  to  the  public,  is 
also  privately  extremely  generous  of  having  nothing  to  do 
with  Mr.  Neilson's  patent ;  he  is  kind  enough  to  give  him 
a  shilling  a  ton  for  all  the  iron  he  makes  on  the  applica- 
tion of  the  hot  blast 

Now  I  beg  you  to  attend  a  little  to  Mr.  Crane's  acts, 
and  contrast  them  with  the  advocacy  of  his  counsel. 
Whoever  wishes  to  oppose  a  patent,  somehow  or  other 
it  does  so  happen  that  as  soon  as  they  read  the  speci- 
fication all  their  ideas,  if  they  are  opposed  to  patents, 
become  confused,  and  I  never  saw  a  man  against  a 
patent  who  could  understand  the  specification ;  he  will 
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alvavs  turn   everything  upside  down  ;    he    knoira  it  is 
written  by  a  man  of  genius  and  of  science ;  in  all  pro- 
bability  he   brings  to  bear    the   same   genius   and   the 
same  science,  but  when   he  reads  the   specification,  in- 
stead of  applyii^  his  knowledge  as  he  would  do  if  be 
set  to  work  about  it,  he  continues  to  misunderstand  CTery 
part  of  it,  and  to  forget  all  those  general  directions,  aU 
those  c^nerai  principles  with  which  those  who  drew  the 
$peci6cat]OQ  wouM  take  for  granted  it  would  be  read. 
Specifications  are  not  drawn  for  persons  wholly  ignorant 
of  the  subject,  they  are  drawn  in  the  expectation  that 
tbev  will  be  resid  by  men  who  bring  some  knowledge  of 
the  c^neral  principles  applicable  to  the  subject,  and  who 
Kive  abo  the  same  practical  knowledge  and  experience  to 
r^hie  them  in  the  execution  of  the  work.     What,  if  a 
nan  ^aTs  ytw  are  to  increase  the  size  of  your  cylinder,  wit- 
cesses  will  be  sure  to  increase  it  in  the  Tery  figure  and  form 
which  is  the  least  useful,  and  will  judge  of  its  merits  by 
that  Rhid  which  they  choose  to  ass^u  to  it ;  each  witness 
instead  of  applying  his  honest  jud^pment  to  the  case,  bis 
practical  experience,  his  knowledge  of  what  is  required 
and  the  mode  of  obtaining  it — instead  of  doing  that,  he 
reads  it,  and  he  gives  yon  a  figure  and  a  form  which  never 
could  have  been  dreamt  to  have  been  in  the  mind  of  the 
framer  of  the  specification,  and  which  is  wholly  unsuited 
to  the  subject.     Mr.  Nrilson  announces  to  the  world  that 
the  application  of  the  hot  blast  will  be  of  very  great  advan- 
tage, and  Mr.  Neilson's  patent  appears  certainly  to  have 
much  more  claim  on  public  attention  than  a  great  many 
of  the  patents  which  are  obtained ;  and  you  will  be  so 
good  as  to  bear  in  mind  that  everything  you  have  heard 
upon  the  subject  of  the  improvement  in  the  manufacture 
of  iron  is  to  be  referred,  not  to  any  discovery  subsequent 
to  Mr.  Neilson's,  but  the  mere  application  of  Mr.  Neilson*8 
patent,  which,  in  the  common  course  of  events,  will  be 
found  to  be  extending  its  application  to  materials  which 
before  were  not  susceptible  of  manufacture  without  such 
aid,  but  which  are  likely  to  be  brought  into  operation 
now.     I  dare  say  it  yet  remains  for  a  vast  many  articles 
to  be  discovered  that  may  be  usefully  operated  on  and 
brought  into  manufacture  by  Mr.  Neilson's  patent.    When 
the  attention  is  once  drawn  to  the  hot  blast,  and  various 
effects  produced  beyond  what  was  expected,  no  doubt  a 
variety  of  persons,  each  in  his  turn,  will  be  seeking  to 
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apply  it  to  new  materiaU ;  but  I  repeat,  if  every  man 
who  finds  out  that  it  is  applicable  to  a  particular  fuel  to 
which  it  has  not  been  used,  if  he  is  entitled  to  a  patent  to 
give  him  the  exclusive  use,  I  say  Mr.  Neilson's  patent  is 
of  very  little  use- 
Now  I  beg  to  call  your  attention  to  Mr.  Neilson's 
patent  and  its  terms  before  I  come  to  Mr.  Crane's.  The 
patent  is  stated  to  be  for  ^'an  improved  application  of 
air  to  produce  heat  in  fires,  forges,  and  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required."  Pray 
what  is  the  limitation  of  the  use  of  that  patent  ?  Has 
there  been  any  attempt  to  impeach  the  patent  ?  No ;  Mr. 
Crane,  when  he  was  not  interested  to  dispute  the  patent, 
knew  better.  Whether  he  advised  with  Mr.  Carpmael 
then,  or  who  else,  I  do  not  know,  but  no  doubt  he  advised 
with  somebody.  Mr.  Carpmael  drew  his  specification, 
and  that  Mr.  Carpmael  had  read  Mr.  Neilson's  specifica- 
tion there  can  be  no  doubt.  Who  then  thought  of  dis- 
Soting  Mr.  Neilson's  patent  ?  Was  it  known  whether 
Ir.  Neilson  continued  to  apply  the  apparatus  of  a  given 
size,  precisely  the  form  with  which  he  had  begun.  No 
doubt  it  must  have  been  known  that  he  had  varied  that 
form,  but  was  it  considered  that  that  was  any  such  varia- 
tion of  principle  as  destroyed  his  patent?  Not  the  least 
in  the  world,  for  long  after  this  Mr.  Crane,  who,  if  he 
knew  anything  about  it,  must  have  known  the  modified 
form  in  which  the  principle  had  been  applied ;  for  you 
know  that  a  patent  is  good,  not  by  reason  of  the  precise 
and  particular  form  which  is  adopted,  but  it  is  the 
principle  of  the  invention  which  oftentimes  may  be 
applied  in  a  great  variety  of  ways.  You  know  it  is  the 
principle  of  the  invention  which  is  protected,  and  that 
juries  are  generally  occupied  in  hearing  evidence  of 
attempts  to  evade  it,  and  forming  their  judgment  whether 
or  not  this  or  that  particular  mode  of  eflfecting  the  same 
object  is  or  is  not  a  colourable  imitation  and  pretended 
variation,  retaining  all  the  substance  of  the  patent ; 
whether  that  is  the  case  is  more  generally  the  subject  for 
the  consideration  of  the  jury  than  the  validity  of  the 
patent  itself.  Nobody  has  dreamt  of  disputing  Mr. 
Neilson's  patent,  Mr.  Crane  least  of  all,  who,  whatever 
benefit  he  has  got,  he  has  got  it  under  Mr.  Neilson's 
sanction,  with  Mr.  Neilson's  instruction  and  assistance. 
The  title  of  the   patent,  therefore,  is  a   patent  for  the 
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improved  application  of  air  to  produce  heat  in  fires, 
forges,  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required. 

The  Lord  Chief  Justice. — Quite  general. 

The  Solid tor^GeneraL — Yea,  my  Lord.  Now  you 
will  observe  what  is  the  present  attempt,  that  if  any  man 
discovers  a  forge  or  furnace  to  be  used  with  any  new 
description  of  fuel,  or  to  be  applied  to  any  other  purpose, 
Mr.  Neilson's  patent  is  not  applicable  to  that,  but  it  may 
be  the  subject  of  a  new  and  exclusive  patent  right.  There 
is  no  foundation  for  it  When  he  comes  to  specify^  he 
declares  ^*  that  the  nature  of  my  said  invention  for  the  im- 
proved application  of  air  to  produce  heat  in  fires,  forges* 
and  furnaces,  where  bellows  or  other  blowing  apparatus 
are  required,  and  the  manner  in  which  the  same  is  to  be 
performed  is  particularly  described  and  ascertained  as 
follows,  that  is  to  say : — A  blast  or  current  of  air  most 
be  produced  by  bellows  or  other  blowing  apparatus  in  the 
ordinary  way,  to  which  mode  of  producing  the  blast  or 
current  of  air  this  patent  is  not  intended  to  extend.* 
Those  who  choose  to  retain  the  old  form  of  bellows  or 
fan  are  at  liberty  to  do  so ;  Mr.  Neilson  does  not  claim 
that  as  new ;  his  patent  is  not  for  that  state  of 
things ;  he  only  claims  that  his  hot  blast  can  be  used  in 
connexion  with  that  species  of  apparatus.  Having  stated 
what  it  is  not  intended  to  be  aitpHed  to,  he  proceeds  to 
state  what  it  is.  He  says, — "  The  blast  or  current  of  air|so 
produced,  is  to  be  passed  from  the  bellows  or  blowing 
apparatus  into  an  air  vessel  or  receptacle  made  sufficiently 
strong  to  endure  the  blast,  and  through  and  from  that 
vessel  or  receptacle  by  means  of  a  tube,  pipe,  or  aperture 
into  the  fire,  forge,  or  furnace.'*  That  is,  the  air  is  to  be 
introduced  into  a  vessel  or  receptacle,  and  to  pass  out  by 
means  of  a  tube,  pipe,  or  aperture  into  the  fire,  forge, 
or  furnace — it  is  to  be  a  vessel  or  receptacle.  I  have 
before  stated  that  specifications  on  subjects  of  this  sort 
are  supposed  to  be  addressed  to  men  of  some  practical 
science,  men  who  have  the  means  of  considering  and 
of  estimating  the  effect  of  the  particular  concern  to  which 
it  is  to  be  applied,  of  adopting  the  principle  in  such  form 
as  the  particular  instance  may  demand.  He  tells  you 
it  is  to  be  a  vessel  or  receptacle,  indicating  that  it  is 
quite  immaterial  what  particular  and  precise  receptacle  it 
should   be;    it   is  to   he  one  which   shall    be    modified 
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according  to  that  to  which  it  is  to  be  applied.  The  word 
vessel  is  rery  general,  something  which  would  contain 
air,  and  that  is  all  the  description  he  gives  of  it.  Need 
he  give  more  ?  Why,  he  is  addressing  persons  who  are 
connected  with  furnaces  and  forges  and  the  application  of 
air;  he  therefore  deals  in  general  terms,  well  knowing 
that  those  general  terms  are  abundantly  sufficient  to  put 
the  mind  at  work,  and  to  give  every  facility  which  can 
be  required  to  accomplish  the  object  which  the  patent 
proposes  to  attain.  He  says,  "  The  air  vessel  or  re- 
ceptacle must  be  air-tight  or  nearly  so,  except  the  aper- 
ture  for  the  admission  and  emission  of  the  air,  and  at  the 
commencement  and  during  the  continuance  of  the  blast 
it  must  be  kept  artificially  heated  to  a  considerable  tem- 
perature." What  temperature  should  that  be?  Why, 
that  must  depend  upon  the  manufacture.  One  manufac* 
ture  would  require  one  degree  of  temperature  and 
another  would  require  a  different  degree.  As  his  appli- 
cation of  the  hot  blast  is  intended  for  furnaces,  air 
furnaces  generally,  which  are  applicable  to  an  infinite 
variety  of  manufactures,  that  infinite  variety  varying  in 
every  possible  degree  in  intensity  of  the  temperature  also 
required,  so  he  tells  you,  that  it  must  be  heated  to  a 
considerable  temperature ;  but  in  that  part  of  the  speci- 
fication he  does  not  give  you  any  precise  number  of 
degrees  to  which  it  is  to  be  heated  :  ''  It  is  better  that 
the  temperature  should  be  kept  to  a  red  heat  or  nearly 
so."  What  is  the  degree  of  temperature  which  will  give 
red  heat  ?  Why,  you  hear  it  is  a  degree  abundantly 
sufficient  for  all  the  purposes  of  this  particular  rnanu* 
facture,  and  more.  It  exceeds  the  600°,  which  is  said 
to  be  an  adequate  degree  of  temperature,  the  temperature 
at  which  it  is  said  lead  will  melt,  and  which  is  perfectly 
adequate  to  the  purpose  of  this  manufacture.  He  says, 
it  is  to  be  "red  heat,  or  nearly  so.'*  What  is  the 
evidence  you  have  heard  of  some  of  the  early  forms  in 
which  this  patent  was  applied  ?  Why,  that  it  was  red  or 
reddish,  or  a  tint  of  red,  or  appriiaching  to  red  heat. 
He  says,  that  it  is  better  it  should  be  kept  to  a  red  heat, 
or  nearly  so,  that  red  heat  exceeding  what  is  necessary 
for  this  particular  purpose;  and  every  man  in  every 
manufacture  must  bring  to  a  subject  of  this  description, 
where  you  have  to  apply  a  general  power,  a  power  which 
has   not   been  created  with  a  view  to  limitation   in  its 
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application  to  a  particular  manufacture,  vhere  a  certain 
drgrec  of  beat  only  i<  required  and  no  more,  bat  of 
Qoirersal  application,  each  man  in  his  own  manoCKture 
niQ£t  a&cert2ua  and  kcov  vh?t  is  the  degree  of  tempera- 
tore  vhich  suits  that  manufacture.  This,  as  a  general 
standard,  be  telb  you ;  it  should  be  kept  to  a  considerable 
temperature,  and  should  be  kept  to  ^^  a  red  heat,  or  nearly 
so."'  that  red  heat,  as  I  before  said,  considerably  exceed- 
icg  vhat  is  necessary  for  making  of  iron ;  and  then  he 
goes  on  to  say,  "  But  so  high  a  temperature  is  not 
abiM^otely  necessary  to  produce  a  beneficial  effect.  The 
air  Tessel  or  receptacle  may  be  couTeniently  made  of  iron, 
but  as  the  effect  does  not  depend  upon  the  nature  of  the 
nsaterial,  other  met2ds  or  convenient  materials  may  be  used. 
The  size  of  the  air  ressel  must  depend  upon  the  blast  and 
on  the  beat  necessary  to  be  produced.  For  an  ordinary 
smith's  fire  or  forge,  an  air  Tessel  or  receptacle  capable 
of  containing  1 ,210  cubic  inches  will  be  of  proper  dimen- 
sions; and  for  a  cupola  of  the  usual  size  for  cast-iron 
founders,  an  air  vessel  capable  of  containing  1 0^000  cubic 
inches  will  be  of  a  proper  size.  For  fires,  forges,  or 
famaces  upon  a  greater  scale,  such  as  blast  furnaces 
for  smelting  iron  and  large  cast-iron  founders'  cupolas, 
air  vessels  of  proportionablj  increased  dimensions  and 
numbers  are  to  be  employed.  The  form  or  shape  of  the 
vessel  or  receptacle  b  imoiaterial  to  the  effect,  and  may 
be  adapted  to  the  local  circumstances  or  situation.  The 
air  vessels  may  generally  be  conveniently  heated  by  a  fire 
distinct  from  the  fire  to  be  affected  by  the  blast  or 
current  of  air,  and  generally  it  will  be  better  that  the  air 
vessel  and  the  fire  by  ivhich  it  is  heated  should  be  in- 
closed  in  brickwork  or  masonry,  through  which  the  pipes 
or  tubes  connected  with  the  air  vessel  should  pass.  The 
manner  of  applying  the  heat  to  the  air  vessel  is,  however, 
immaterial  to  the  effect  if  it  be  kept  at  a  proper  tem- 
perature." What  are  thotjc  directions?  They  are  appli- 
cable to  an  invention  which  creates  the  power  and  gives 
the  means  of  influencing  a  vast  variety  of  manufactures, 
many  of  those  differing  in  eirery  variety  of  circumstances. 
Here  are  general  directions-  The  air  receptacles  or 
vessels  are  to  be  increased  in  number  according  as  local 
circumstances  may  require;  a  very  high  temperature  is 
essential,  red  heat  is  one  that  may  be  generally  considered 
approved   and   useful,   but   not  always   necessary*     Mr. 
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Neilson  obtains  this  patent  in  1828, — what  do  you  hear 
of  it?  You  hear  by  the  witne^sses  who  are  called,  that 
Mr.  Neilson  or  his  men  are  at  various  places  erecting 
apparatus  or  inspecting  apparatus.  The  6rst  that  is 
produced  you  are  told  is  a  vessel  in  this  form  (pointinia:  to 
a  model)  ;  here  is  a  pipe  or  bottle  made  of  iron.  You 
observe,  the  fire  is  placed  underneath,  the  flame  plays 
through  the  bars,  and  so  encircles  the  pipe  or  bottle,  it 
being  inclosed  in  brickwork  or  masonry.  This  is  a 
model  of  the  first  form  thut  was  assumed.  It  is  ex- 
tremely probable  that  the  temperature  which  would  be 
obtained  by  this  means  might  suit  a  vast  variety  of  pur- 
poses to  which  forges  and  furnaces  to  be  heated  by  the 
application  of  this  blast  might  be  applied.  The  first 
account  that  you  have  of  it  is,  that  it  is  used,  I  think,  in 
some  places  in  Scotland,  and  that  two  months  afler  it 
had  been  in  use,  the  workman  returns  and  finds  the 
owner  of  the  foundry,  for  whose  purpose  this  had  been 
erected  by  Mr.  Neilson,  recasting  himself  for  the  same 
purpose  in  the  same  form.  They  had  had  the  experience 
of  two  months ;  they  knew  how  far  it  was  applicable  to 
the  purpose  of  smelting  iron.  At  the  end  of  two  months 
they  recast  the  same  form  a  little  stronger ;  that  continues 
at  work,  the  man  tells  you,  for  twelve  months.  The 
principle  of  this  patent  is,  that  you  are  to  have  the 
atmospheric  air  confined  in  a  vessel  exposed  to  the  action 
of  fire,  and  that  atmospheric  air,  thus  inclosed,  thus 
heated,  blown  into  the  furnace.  What  is  there  to  control 
the  shape  of  this  vessel  ?  You  want  a  greater  quantity 
of  heat  than  a  vessel  of  given  dimensions  will  afford  you. 
What  do  you  do?  You  may  extend  its  length,  or  you 
may  have  two  instead  of  one,  if  you  please,  or  you  may 
have  ten  instead  of  one  or  two.  Is  there  any  difiTerence 
in  the  principle  ?  Not  the  least  in  the  world.  The  prin- 
ciple is  the  exposure  of  this  vessel  charged  with  atmo- 
spheric air  to  the  action  of  the  fire,  and  then  having 
it  blasted  into  the  furnace.  What  docs  it  matter  to  the 
principle  whether  there  are  one,  two,  three,  eight,  or 
ten  ?  They  are  all  pressed  out  from  the  same  orifice, 
there  is  nothing  more  in  one  than  the  exposure  of  the 
vessel  to  the  action  of  the  fire  so  as  to  get  the  atmo- 
spheric air  to  the  required  temperature,  whether  it  is  one, 
or  two,  or  three,  is  perfectly  immaterial.  The  higher 
the  temperature  you  require,  the  longer  you  must  keep 
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the  atDiospheric  air  exposed  to  the  action  of  the  fire. 
If  it  passes  through  a  straight  pipe,  it  will  onlybe 
exposed  to  the  heat  a  certain  portion  of  time;  if  it  is 
not  quite  long  enough  you  may  bend  the  pipe  to  give 
it  length.  Well,  then,  inasmuch  as  the  air  passes 
through  the  vessel,  that  portion  of  it  which  comes  in 
contact  with  the  iron  sides  will  of  course  be  more  exposed 
to  the  action  of  the  heat  than  that  which  is  in  the 
interior  of  the  stream.  The  middle  of  the  volume  of  air 
not  coming  in  contact  with  the  sides,  of  the  vessel  will 
not  be  so  heated  as  the  surface,  which  is  immediately 
in  contact  with  the  sides  of  the  heated  vessel.  One 
object,  therefore,  will  be,  if  you  want  a  temperature 
higher,  so  to  conduct  the  air  through,  as  to  bring  the 
largest  possible  portion  in  contact  with  the  heated  surface 
of  the  vessel.  Do  men  of  science  doubt  if  they  want  to 
give  additional  heat  to  the  air  how  it  is  to  be  done? 
Is  there  any  magic  in  the  idea,  that  if  you  want  the  heat 
of  the  air  increased,  you  will  expose  that  air  longer  to 
the  action  of  the  heated  surface  or  the  fire  ?  None  at 
all;  everybody  says  no,  none  at  all.  If,  therefore,  you  wish 
to  retain  the  air  for  a  longer  period  of  time,  instead  of 
having  this  (pointing  to  the  bottle-shaped  model),  you  put 
it  into  the  pipe,  it  may  be  one,  two,  or  three;  and  you 
observe  that  which  is  erected  by  Mr.  Neilson,  which 
is  the  subject  of  the  license,  which  is  paid  for  per  ton, — 
the  air,  as  you  observe,  enters,  as  it  may  be  here  (re- 
ferring to  Mr.  Crane's  model-pipes),  it  passes  through 
two  or  three  of  these,  then  it  is  expelled  into  the  cham- 
ber; it  re-enters  another,  passes  through  three  more, 
and  so  three  and  three,  or  six  and  six,  no  matter  which, 
until  having  been  kept  a  certain  portion  of  time,  for 
no  other  purpose  than  to  make  it  travel  through  and 
be  exposed  to  these  heated  surfaces,  and  to  change  the 
exterior  surface,  which  will  come  in  contact  with  this,  it 
passes  out  What  is  that  but  in  eiOTect  just  lengthening 
these  pipes,  only  that  instead  of  lengthening  you  bend 
them  ?  Extend  this  a  sufiScient  length,  and  you  will 
have  the  whole  effect;  so  that  it  is  to  be  a  pipe  to  be 
shortened,  to  be  only  of  a  given  length,  and  you  are 
not  to  have  sense  enough  if  it  is  not  long  enough  to  add  a 
little  to  it.  It  is  nothing  more  than  producing  a  certain 
length  of  pipe — that  length  would  be  as  easily  obtained 
by   lengthening   it   longitudinally   as   by   dividing   it   in 
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the  manner  you  have  seen ;  that  is  the  whole  object  of 
it.     Is  there  any  difference  ?     Not  the  least  in  the  world  ; 
and  that  is  but  in  effect  what  it  would  be  if  you  were 
to  join  each  of  those  pipes  together  and  extend  them, 
putting  certain   stops   in   particular   parts;    that   is  the 
whole  of  it.     And  you  understand  that  all  this  is  inclosed 
in  masonry  or  brickwork,  the  same  as  this  is  covered 
with  brickwork.     Here  is  the  fire  (pointing  to  the  models) 
underneath^  playing  through  these  bars,  and  so  is  the 
fire  underneath,  this  playing  through  these  bars,  exposed 
to  its  action  round  these  pipes,  and  the  whole  inclosed, 
to   prevent   the   escape   of  the   heat,  with    masonry   or 
brickwork.     Is  this  Neilson's  patent  ?     My  best  witness 
is  Mr.  Crane ;  he  had  not  got  his  apparatus  until  after  he 
had  got  his  patent,  yet  seeing  and  knowing  the  descrip- 
tion of  apparatus  to  be  used,  beyond  all  doubt  seeing  and 
knowing  Mr.  Neilson's  patent,  he  knows  he  is  right,  he 
is  perfectly  satisfied  that  he  has  no  pretence,  even  with 
Mr.  Carpmael's  assistance,  of  resisting  it,  and  accordingly 
he  gets  Mr.  Neilson   to  erect  it  himself,   and  come  to 
the  agreement  with  him  which  you  have  heard.     I  there- 
fore  say,    are  Mr.  Crane's  works  conducted  upon  Mr. 
Neilson's    plan  ?      Here   they   are   constructed    by    Mr. 
Neilson,  and  yet  an  attempt  is  made  to  persuade  you  that 
Mr.  Crane,  who  knew  nothing  upon  earth  upon  the  sub- 
ject, who  had    no  knowledge   or  intelligence  which   he 
could  bring  to  bear  on  the  subject,  you  are  told   that 
Mr.  Crane  is  acting  under  something  quite  independent 
of  Mr.   Neilson.      Gentlemen,    it   only   requires   to   be 
looked  at  and   considered  a   moment,  to   be  perceived, 
first    of    all,    that    the    attempt  on    the    part    of    Mr. 
Crane   is   nothing   more  than   this, — a  patent  which    is 
not   professed   to   be  limited   to  particular  and  specific 
purposes,    but  which   is   professed   to   be   applicable   to 
all   purposes,  which  can  have  no  other   object  than  to 
operate  on  a  different  species  of  fuel  with  which  those 
furnaces   may   be  fed.     Mr.   Crane   says,    **  I   will   take 
out  a  patent  for  applying  Mr.  Neilson's  patent  to  one 
particular   article   of   fuel.''      Is    Mr.   Neilson's    patent 
limited   to   one   particular   description    of   fuel  ?     If,    as 
I  before  said,  you  could   get   a   patent  screw,  would  it 
be  limited  to  one  particular  article  to  which  to  apply 
it?     Certainly  not.     The  most  valuable  patents  are  those 
which   are  of  general   application,   which   give  you  the 
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means  of  bringing  other  powers  and  other  materials  into 
useful  action.  No  patentee  ever  yet  was  thought  to  be 
subject  to  this,  that  as  the  knowledge  of  his  patent 
extended,  that  as  its  use  and  advantage  to  the  public 
became  more  obvious,  his  interests*  were  to  be  limited; 
and  that  every  man  who  found  out  that  the  patent  could 
be  used  for  this  or  that  purpose,  had  a  right  himself 
to  interrupt  the  patentee  and  to  take  out  a  patent. 

The  first  question  to  which  I  call  your  attention  is  to 
show  you  Mr.  Crane  has,  in  truth,  done  nothing  upon 
earth  but  apply  Mr.  Neilsoirs  patent  to  known  articles  by 
known  means  to  effect  a  known  object.     Stone  coal  had 
'  been  applied  more  or  less  to  the  manufacture  of  iron ; 
attention  was  drawn  to  it,  which  so  applied,  there  was 
no  other  distinction  whatever  between  the  mode  of  manu- 
facturing the  iron  with  that  sort  of  coal   and  with   any 
other   sort   of    coal.      The   object   was    to    manufacture 
the  iron  ;  the  means  were  by  various  coal,  some  of  one 
description,  and  some  of  another,  the  stone  coal  among 
the  rest,  so  that  you  will  observe,  that  the  thing  to  be 
made  was  a  thing  perfectly  well  known  before,  the  mate- 
rials with  which  it  was  to  be  made  were  perfectly  well 
known  before.     Now  comes  the  means  by  which  those 
materials   are   to   be    brought   into   action,   and    that  is 
the    hot   blast    of  Mr.    Neilson ;   so    that    there     being 
notoriously  a  patent  for  hot  blast,  Mr.  Crane  applied  the 
well-known   hot   blast   to    the  well-known    materials   for 
making  iron,  and  that  is  all  he  does. 

Now  the  question  is,  whether,  in  point  of  law  or  fact, 
such  a  patent  can  exist.     I  say  it  cannot;  and  my  first 
object  has   been    to   present  to   your   consideration    the 
circumstances   under  which    Mr.  Crane   has   set   about 
to  establish  this  claim.     And  I  beg  of  you  to  remember, 
that   in   a   case  where   so   much    merit   is   claimed    and 
where  with    so    much    merit   being   claimed,   the   whole 
success  of  the  case  must  depend  upon,  to  a  considerable 
extent,  if  not  altogether,  defeating  an  admitted  valuable 
patent — I  say,  it  is  extremely  material  that  in  such  a  case 
you   should   hear  in  mind   those  parts  to  which   I   have 
called   your   attention;    and   that   in    point  of   fact,    the 
persons  claiming  the  merit  have  been  obliged  to  call  in 
the  original  patentee  in  order  to  carry  his  own   patent 
into  effect.     And  who  is  he  bringing  this  action  against? 
The  defendants  are  iron-masters,  possessing  a  valuable 
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property,  composed  to  a  considerable  extent  of  this  stone 
coal.  Attempts  have  been  made,  much  beyond  what 
fairness  warrants  of  ascribing,  even  in  this  valuable 
discovery  of  the  hot  blast,  and  of  its  application  so 
generally  to  the  purposes  of  fuel  in  the  manufacturing 
of  iron,  attempts  have  been  made  very  much  to  extend 
its  consequences.  It  turns  out  that  new  establishments 
have  been  created  in  the  iron  trade,  quite  independently 
of  the  use  of  stone  coal,  where  bituminous  coal  is  used. 
It  also  turns  out  that  anthracite  or  stone  coal  has  become 
an  article  of  great  and  most  extensive  export.  But  all 
the  increased  value  which  has  lately  attached  to  the 
property,  all  the  new  establishments  which  are  erected; 
are  to  be  ascribed  to  the  consumption  of  stone  coal  in 
making  iron — there  is  no  foundation  for  that  That  for 
a  certain  description  of  iron  to  be  used  for  certain 
purposes,  the  application  of  stone  coal  is  valuable,  there 
is  not  a  shadow  of  doubt;  my  clients  are  as  glad  to  know 
it  as  anybody;  they  are  manufacturers  of  iron,  and  they 
occasionally  manufacture  it  from  stone  coal,  as  you  have 
heard.  A  person  came  over  to  their  manufactory  from 
the  plaintiff,  to  see  what  they  were  doing ;  upon  which, 
you  will  observe,  he  is  invited  to  the  furnace,  he  is 
permitted  to  see  everything;  and  they  said,  "There,  you 
may  go  about  and  inform  yourself;^'  not  the  least  impe- 
diment, not  the  least  secrecy ;  but  this  action  is  brought 
by  their  neighbour,  Mr.  Crane,  against  them,  because, 
forsooth,  they,  in  common  with  him,  seek  to  benefit  by 
Mr.  Neilson's  patent  of  the  hot  blast,  using  their  own 
stone,  using  their  own  material  in  the  old-fashioned  way. 
"  But  no,'*  says  Mr.  Crane,  '*  I  have  a  monopoly  of  Mr. 
Neilson's  patent  as  applicable  to  stone  coal,  because 
I  made  such  haste  that  I  got  my  patent  before  I  knew  the 
least  in  the  world  upon  the  subject,  before  I  had  made 
any  experiments,  before  I  had  melted  an  ounce,  or  knew 
whether  it  would  or  not."  Under  those  circumstances 
the  action  is  brought. 

Now,  Gentlemen,  first  of  all,  it  is  said  that  Mr.  Crane 
is  the  inventor  of  a  new  manufacture.  What  does  he 
mean  by  *'  a  new  manufacture  ?  "  Making  iron  in  the 
same  way  that  it  was  made  before,  and  merely  borrowing 
the  application  of  another  man's  patent  plan — is  that 
being  the  inventor  of  a  new  manufacture  ?  The  descrip- 
tion   of  coal   used,   no  doubt,    operates  on   the  quality 
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of  the  iron,  for  it  appears  that  iron,  notwithstanding  the 
roughness  of  the  material,  is  one  of  the  most  delicate 
manufactures  in  which  you  can  be  engaged  ;  for  it  appears 
that  the  same  furnace  will  vary,  nobody  can  tell  why  or 
wherefore ;  it  will  to-day  produce  very  good  iron ;  it  will 
to-morrow,  from  materials  which  are  supposed  to  be 
identical  almost, — the  furnace  charged  in  the  same  way, 
conducted  by  the  same  men,  materials  from  the  same 
heap, — will  produce  iron  of  a  very  different  description, 
and  nobody  can  tell  why  or  wherefore.  One  week  the 
furnace  will  work  well  and  kindly,  and  produce  good 
iron,  the  next  week  it  will  be  perverse  and  unkind,  and 
|>roduce  very  bad  iron,  so  that  according  to  this,  every 
variety  of  iron  which  may  be  produced  in  consequence  of 
the  use  of  a  different  kind  of  coal  is  a  new  manufacture. 
You  hear  there  are  a  thousand  of  these  apparently  cause- 
less varieties  in  the  quality  of  the  article  produced,  which 
no  doubt  must  be  something  or  other  in  the  fuel,  the 
precise  nature  of  which  has  not  yet  been  disclosed.  If 
you  will  recollect,  in  the  Abbercarne  works,  which  we 
are  told  have  failed,  there  was  one  very  awkward  circum- 
stance, which,  under  the  particular  state  of  the  times, 
appears  to  me  very  likely  to  have  produced  something 
in  the  atmosphere  to  lead  to  such  a  consequence;  iron 
was  very  low;  if  the  Abbercarne  works  succeeded  in 
making  good  iron  from  stone  coal  and  the  cold  blast, 
there  was  a  certain  sura  of  300/.  a-year  to  be  paid ;  but 
iron  was  so  low,  and  the  quantity  made  or  required  was 
BO  small,  that  it  would  not  pay  to  make  it.  I  do  not 
wonder  it  would  not  pay,  so  as  to  bring  the  charge 
of  300/.  a-year  on  the  proprietors,  but  it  failed.  You 
observe  there  was  a  small  furnace,  which  the  witnesses 
have  described  as  an  ordinary  furnace,  though  a  small 
one,  that  did  succeed,  whereupon  they  were  induced 
to  build  a  larger  one ;  that  larger  one  did  not  succeed ; 
somehow  or  other  it  did  succeed  up  to  the  time  it  was 
sold,  but  when  it  came  into  the  hands  of  the  British 
Iron  Company  something  or  other  occurred,  and  that 
which  had  succeeded  up  to  the  time  of  their  purchase 
failed.  You  would  suppose  in  a  large  establishment, 
with  a  splendid  title  like  that  which  you  have  heard, — 
you  would  suppose  that  there  were  some  intelligent 
persons  who  when  they  saw  that  furnace  at  work  and 
were  about  to  purchase  the  works,  would  have  paid  some 
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attention  to  ascertain  whether  those  works  were  perform- 
ing their  destined  office  with  effect^  yet  they  buy  it  while 
it  is  in  work;  it  is  continued  in  work  for  some  short 
time,  it  is  then  discontinued,  and  the  proprietor  gets  no 
800/.  a-year;  and  the  price  of  iron,  I  am  very  sorry 
to  say,  is  not  such  now  as  to  give  any  great  encourage- 
ment to  embark  in  a  speculation  which  may  bring  with  it 
the  payment  of  300/.  a-year.  But  you  may  observe,  that 
the  stone  coal  succeeded  in  the  small  furnace  there. 
Now  the  large  one,  I  think,  if  I  recollect  right,  is  open 
to  some  remark ;  I  think  that  is  the  one  that  was  worked 
with  wooden  cylinders,  that  is  described  as  having  been 
so  bad  and  so  imperfect  in  its  operations,  that  the 
surprise  would  rather  have  been  that  it  succeeded  than 
that  it  failed.  Mr.  Northall's  evidence  is  addressed  to 
that.  I  am  told  that  he  said  he  did  not  think  it  would 
succeed  even  with  coke.  So  that  you  observe,  that  a 
place  purchased  expressly  Avith  a  view  of  making  iron 
from  the  cold  blast  and  from  stone  coal — succeeds  for 
a  time;  it  fails,  having  a  most  imperfect  apparatus; 
when,  to  give  effect  to  any  new  attempt  of  this  sort 
it  ought  to  have  had  every  chance  given  to  it  by  the  most 
perfect  apparatus,  yet  it  lailed ;  but  you  find  it  succeeded 
even  under  the  old  apparatus  with  the  best  materials. 

Now,  Gentlemen,  calling  your  attention  to  who  is  the 
plaintiff,  and  what  are  the  circumstances  in  which  he 
stands,  working  by  a  license  from  Mr.  Neilson,  getting 
his  patent  before  he  had  the  apparatus  in  existence,  not 
showing  you  he  possessed  the  slightest  knowledge  on 
the  subject,  or  that  he  had  made  even  any  inquiry  upon 
it,  brings  his  action  against  somebody  else,  because,  in 
common  with  himself,  that  somebody  also  has  applied 
a  known  invention  to  known  given  public  purposes. 
What  is  the  ground  of  this  ? 

The  Lord  Chief  Justice. — Is  it  anything  but  a  question 
of  law  at  last  ? 

The  Solicitor-General. — I  think  not. 

The  Lord  Chief  Justice. — I  think  it  is  not  I  have 
been  listening  with  great  attention  to  it ;  it  must  come  at 
last  to,  what  is  the  meaning  of  the  word  ^  manufacture,^' 
under  the  Statute,  whether  the  application  of  a  knowo 
and  patented  mode  of  working  the  blast  to  a  special 
purpose,  is  a  manufacture?  and  when  you  come  to 
the  other   point,    whether   he   is   the  first  and  true  in- 
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ventor  of  it?  Then  it  is  again  a  question  of  law, 
whether  the  applying  this  knowledge,  which  is  part  at 
least  of  the  invention — and  a  very  important  one — apply- 
ing it  to  that  which  is  also  known,  though  not  as  it 
appears  to  me  previously  combined  with  it^  makes  him  or 
not  the  6rst  or  true  inventor.  I  do  not  see  anything  to 
leave  to  the  jury. 

The  Solicitor-General. — I  thought  your  Lordship  would 
have  a  difficulty.  The  only  part  I  wish  to  call  your 
attention  to  is  in  regard  to  the  fifth  plea. 

The  Lord  Chief  Justice. — I  thought  that  was  a  sepa- 
rate one ;  but  you  involve  in  that  the  same  considerations. 

The  Solicitor-General. — I  have  not  the  least  objection 
to  the  Court  drawing  any  inference  which  can  properly  be 
drawn. 

The  Lord  Chief  Justice. — I  think  it  will  be  the  better 
course  to  hear  it  in  the  common  way;  pro formOj  a  verdict 
here,  and  then,  under  a  special  case^  on  the  facts  which 
are  on  my  notes. 

The  Solicitor-General. — In  any  way  that  your  Lord- 
ship pleases. 

The  Lord  Chief  Justice. — Moving  on  my  notes. 

The  Solicitor-General, — I  would  move  to  enter  a  non- 
suit, and  if  the  Court  should  think  fit^  turn  it  into  a 
special  case  or  a  special  verdict  I  have  no  wish  for 
a  special  verdict. 

The  Lord  Chief  Justice. — There  is  a  great  deal  of 
nicety  in  it. 

Sir  F.  Pollock. — I  think  my  Friend's  entering  a  non- 
suit is  contrary — 

The  Solicitor-General. — I  will  do  that  which  is  most 
suitable  to  the  case. 

Sir  F.  Pollock. — I  would  rather  leave  it  to  the  Court  to 
dispose  of  it  altogether. 

The  Lord  Chief  Justice. — To  say  whether  it  shall  be 
the  one  or  the  other  ? 

Sir  F.  Pollock.— Yes. 

The  Solicitor-General. — That  I  have  no  objection  to. 

The  Lord  Chief  Justice. — I  think  we  have  been  beat- 
ing about  it  from  first  to  last ;  it  is  a  mere  question  which 
might  be  raised  upon  a  demurrer. 

The  Solicitor-General. — I  thought  your  Lordship  would 
intimate  to  me  when  you  had  arrived  at  that  conclusion, 
otherwise  I  should  have  applied  to  you  at  the  close  of  the 
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case  on  the  part  of  the  plaintiff;  but  there  is  always  an 
inconvenience,  I  think,  until  one  knows  what  course  the 
Judge  will  take. 

The  Lord  Chief  Justice. — Then  let  it  be  so.  A  verdict 
for  the  plaintiff  for  one  shilling,  subject  to  a  motion  on 
your  part,  either  for  a  nonsuit  or  special  case  or  verdict. 

The  Solicitor-GeneraL — Yes,  my  Lord  ;  the  Court  is  to 
draw  any  inference,  of  course. 

The  Lord  Chief  Justice, — O,  yes. 

Sir  F.  Pollock, — It  is  our  special  jury,  ray  Lord. 

The  Lord  Chief  Justice. — It  is  a  proper  case,  certainly, 
for  a  special  jury. 

Sir  F.  Pollock. — I  don't  know  whether  your  Lordship 
would  reserve  the  power  to  certify  with  respect  to  the 
merits  of  the  invention. 

The  Lord  Chief  Justice. — That  is  under  the  Act. 

Mr.  Sergeant  Bompas. — We  generally  take  the  rule 
that  the  Court  shall  have  the  same  power  as  at  Nisi 
Prius. 

The  Lord  Chief  Justice. — Reserve  the  same  power. 

Verdict  accordingly, — One  Shilling  damages. 


CRANE  V.  PRICE  AND  OTHERS. 

Before  the  Lord  Chief  Justice  (Sir  N.  Tindal),  Mr,  Justice  Erskine, 
Air,  Justice  Coltman,  and  Mr,  Justice  Maule, — Jan.  17,  22,  and 
27,  1842. 

A  Rule  was  obtained  according  to  the  leave  reserved, 
and  it  was  directed  by  the  Court  that  the  case  should 
be  argued  as  a  special  case,  and  that  the  printed  short- 
hand notes  of  the  evidence  should  be  taken  as  if  they 
were  the  notes  of  his  I^ordship  at  the  trial. 

The  ^ttoj^j/' General  (Sir  F.  Pollock),  Mr.  B.  V. 
Richards^  Mr.  Montague  Smithy  and  Mr.  Webster  ap- 
peared for  the  plaintiff. 

Mr.  Sergeant  Bompas  and  Mr.  Rotch  appeared  for 
the  defendants. 

After  the  argument,  which  occupied  three  days,  the 
Court  took  time  to  consider,  and  the  following  is  the 
written  judgment  of  the  Court,  as  delivered  by  The 
Lord  Chief  Justice : — 
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This  was  an  action  on  the  case  for  the  infringement  of 
a  patent,  granted  to  the  plaintiff  on  the  £8th  September, 
1836,  for  an  improvement  in  the  manufacture  of  iron. 
The  declaration  was  in  the  usual  form,  and  the  defendants 
pleaded  thereto,  firsts  that  they  were  not  guilty;  secondly, 
that  the  plaintiff  was  not  the  first  and  true  inventor  of 
the  said  improvement.  Upon  each  of  which  pleas  issue 
was  joined.  Thirdly,  after  setting  out  at  length  the 
plaintiff's  specification,  the  defendants  pleaded,  that  the 
alleged  improvement  therein  described,  was  not  a  new 
manufacture,  invented  by  the  plaintiff,  within  the  intent 
and  meaning  of  the  Statute,  as  to  the  public  use  and 
exercise  thereof  in  England,  which  allegation  was  tra- 
versed by  the  plaintiff  in  his  replication.  Fourthly,  the 
defendants  pleaded,  that  the  nature  of  the  plaintiff's 
invention,  and  the  manner  in  which  it  was  to  be  per- 
formed, was  not  particularly  described  or  ascertained 
by  the  plaintiff  in  his  specification ;  upon  which  plea 
issue  was  joined.  And  in  their  last  plea  the  defendants, 
after  referring  to  the  plaintiff^s  specification  before  set 
out  in  the  third  plea,  stated  the  grant  of  letters  patent, 
dated  the  11th  of  September,  1828,  to  one  James  Beau- 
mont Neilson,  for  an  improved  application  of  air  to 
produce  heat  in  fires,  forges,  and  furnaces,  where  bellows 
or  other  blowing  apparatus  were  required  ;  that  Neilson's 
invention  was  the  production  and  application  of  a  hot  air 
blast,  and  was  in  public  use,  with  Neilson's  license, 
in  the  smelting  and  manufacturing  of  iron  from  iron- 
stone, and  was  the  hot-air  blast  in  the  plaintiff's  speci- 
fication mentioned;  that  the  plaintiff  could  not  use  the 
hot-air  blast  mentioned  in  his  specification  without 
Neilson's  license;  and  that  he  had  obtained  such  license 
before  the  grant  of  his  letters  patent;  and  that  the 
using  by  the  plaintiff  of  the  hot-air  blast  in  the  smelting 
of  iron  from  iron-stone,  combined  with  anthracite  or 
stone-coal,  as  mentioned  in  his  specification,  was  a  using 
and  imitating  of  Neilson's  invention,  whereby  the  plain- 
tiff's patent  was  void.  The  plaintiff  replied  to  this  last 
plea,  that  Neilson's  invention  was  not  the  same  hot- 
air  blast ;  and  that  the  machinery  and  apparatus  adopted 
for  the  application  thereof,  mentioned  and  referred  to  in 
the  plaintiff's  specification,  was  not,  nor  was  the  using 
by  the  plaintiff  of  the  invention  as  described  in  his 
specification  a  using  and  imitating  of  Neilson's  invention, 
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described    in    Ncilson*s    specification :    which    allegation 
is  traversed  by  the  defendants  in  their  rejoinder. 

At  the  trial  before  me^  the  verdict  was  entered  for  the 
plaintiff  on  all  the  issues,  subject  to  the  opinion  of  the 
Court  upon  the  evidence  given  at  the  trial,  as  contained 
in  a  report  agreed  upon  between  the  parties,  the  Court 
being  at  liberty  to  draw  the  same  inference  from  it  as  a 
jury  might  draw. 

On  the  argument,  it  was  contended  by  the  defendants^ 
that  the  verdict  ought  to  be  entered  for  them  on  each 
of  the  issues  joined  on  the  record;  but  as  the  main  ques- 
tion between  the  parties  turns  on  the  third  issue,  which 
involves  the  question,  whether  the  invention  of  the 
plaintiff  is  a  manufacture  within  the  intent  and  meaning 
of  the  Statute  of  James ;  that  is,  whether  it  is  or  is  not 
the  subject-matter  of  a  patent ;  and  as  the  determination 
of  this  issue  in  favour  of  the  one  party  or  the  other,  will 
render  the  decision  of  the  other  issues  free  from  difficulty, 
the  simplest  way  will  be,  to  apply  ourselves  in  the  first 
instance  to  that  question. 

Now,  in  order  to  determine  whether  the  improvement 
described  in  the  patent  is  or  is  not  a  manufacture  within 
the  Statute,  we  must  in  the  first  place  ascertain  precisely 
what  is  the  invention  claimed  by  the  plaintiff;  and  then 
by  the  application  of  some  principles  admitted  and  ac- 
knowledged in  the  application  of  the  law  relating  to 
patents,  and  by  the  authority  of  decided  cases,  determine 
the  question  in  dispute  between  the  parties.  The  plaintiff 
describes  the  object  of  his  invention  to  be,  the  applica- 
tion of  anthracite  or  stone  coal  combined  with  hot-air 
blast,  in  the  smelting  or  manufacture  of  iron  from  iron- 
stone, mine,  or  ore,  and  states  distinctly  and  unequivo- 
cally, at  the  end  of  his  specification,  that  he  does  not 
claim  the  use  of  a  hot-air  blast  separately  as  of  his  inven- 
tion, when  uncombined  with  the  application  of  anthracite 
or  stone  coal.  Nor  does  he  claim  the  application  of 
anthracite  or  stone-coal  when  uncombined  with  the  using 
of  hot-air  blast;  but  what  he  claims  as  his  invention 
is,  the  application  of  anthracite  or  stone-coal  and  culm, 
combined  with  the  using  of  hot-air  blast,  in  the  smelting 
and  manufacture  of  iron  from  iron-stone,  mine,  or  ore. 
And  the  question,  therefore,  becomes  this — whether, 
admitting  the  use  of  the  hot-air  blast  to  have  been 
known  before  in  the  manufacture  of  iron  with  bituminous 
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coal,  and  the  use  of  anthracite,  or  stone-coal,  to  hare 
been  known  before  in  the  manufacture  of  iron  with 
cold  blast,  but  that  the  combination  of  the  two  together 
(the  hot  blast  and  the  anthracite)  were  not  known  to 
be  combined  before  in  the  manufacture  of  iron,  whether 
such  combination  can  be  the  subject  of  a  patent. 

We  are  of  opinion,  that  if  the  result  produced  by  such 
a  combination  is  either  a  new  article,  or  a  better  article, 
or  a  cheaper  article  to  the  public,  than  that  produced 
before  by  the  old  method,  that  such  combination  is 
an  invention  or  manufacture  intended  by  the  Statute,  and 
may  well  become  the  subject  of  a  patent.  Such  an 
assumed  state  of  facts  falls  clearly  within  the  principle 
exemplified  by  Chief  Justice  Abbott,^  where  he  is  deter- 
mining what  is  or  what  is  not  the  subject  of  a  patent, 
namely,  it  may,  perhaps,  extend  to  a  new  process  to  be 
carried  on  by  known  implements  or  elements  acting  upon 
known  substances,  and  ultimately  producing  some  oiher 
known  substance,  but  producing  it  in  a  cheaper  or  more 
expeditious  manner,  or  a  better  or  more  useful  kind. 
And  it  falls  also  within  the  doctrine  laid  down  by 
Lord  Eldoriff  that  there  may  be  a  valid  patent  for  a 
known  combination  of  materials  previously  in  use,  for 
the  same  purpose^  or  even  for  a  new  method  of  applying 
such  materials.  But  the  specification  must  clearly  ex- 
press, that  it  is  in  rci^pect  of  such  new  combination 
or  application. 

There  are  numerous  instances  of  patents  which  have 
been  granted,  where  the  invention  consisted  in  no  more 
than  in  the  use  of  things  already  known,  and  acting  with 
them  in  a  manner  already  known,  and  producing  effects 
already  known,  but  producing  those  effects  so  as  to 
be  more  economically  or  beneficially  enjoyed  by  the 
public.  It  will  be  sufficient  to  refer  to  a  few  instances, 
some  of  which  patents  have  failed  on  other  grounds,  but 
none  on  the  ground  that  the  invention  itself  was  not  the 
subject  of  a  patent. 

We  may  first  instance  Hall's  patent,  for  applying  the 
flame  of  gas  to  singe  off  the  superfluous  fibres  of  lace ; 
where  a  flame  of  oil  had  been  used  before  for  that  same 
purpose.}:     Derosne's  patent,  in  which  the  invention  con- 

•   The  King  v.  Wheeler,  vol.  i.  p.  394. 
t  Hill  V.  Thompson,  et  aL,  vol.  i.  p.  369. 
:  Hall  V.  Booty  vol.  1.  p.  423. 
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sisted  ID  filtering   the  syrup   of  sugar  through  a  filter, 
to  act  with  animal  charcoal,  and  charcoal  from  bituminous 
Bchistus,   where  charcoal   had   been  used    before  in   the 
filtering  of  almost  every  other  liquor  except  the  syrup  of 
sugar,*  Hill's  patent,  above  referred  to,  for  improvements 
in  the  smelting  and  working  of  iron  ;  there  the  invention 
consisted  only  in  the  use  and  application  of  the  slags  or 
cinders  thrown  off  by  the  operation  of  smelting,  which 
had  been  previously  considered  useless  for  the  production 
of  good  and  serviceable  metal,  by  the  admixture  of  mine 
rubbish.     Again,  Daniell's  patent  was  taken  out  for  im- 
provements in  dressing  woollen  cloth,  where  the  invention 
consisted  in  immersing  a  roll  of  cloth,  manufactured  in 
the  usual  manner,  into  hot  water.f 

The  only  question,  therefore,  that  ought  to  be  con- 
sidered on  the  evidence  is,  was  the  iron  produced  by  the 
combination  of  the  hot  blast  and  the  anthracite  a  better 
or  a*  cheaper  article  than  was  before  produced  from  the 
combination  of  the  hot  blast  and  the  bituminous  coal? 
and  was  the  combination,  described  in  the  specification, 
new  as  to  the  public  use  thereof  in  England  ?  And,  upon 
the  first  point,  upon  looking  at  the  evidence  in  the  cause, 
we  think  there  is  no  doubt,  that  the  result  of  the  com- 
bination of  the  hot  blast  with  the  anthracite  on  the  yield 
of  the  furnaces  was  more,  the  nature,  properties,  and 
quality  of  the  iron  better,  and  the  expense  of  making  the 
iron  less,  than  it  was  under  the  former  process,  by  means 
of  the  combination  of  the  hot  blast  with  bituminous  coal. 

It  is  to  be  observed,  that  no  evidence  was  produced  on 
the  part  of  the  defendants,  to  meet  that  given  by  the 
plaintiff  on  these  grounds;  and  that  it  was  a  necessary 
consequence,  from  the  proof  in  the  cause,  that  from  the 
substitution  of  the  anthracite  coal,  in  whole  or  in  part, 
instead  of  or  in  the  place  of  bituminous  coal,  the  manu- 
facture of  the  iron  should  be  obtained  at  less  expense. 

It  was  objected,  in  the  course  of  the  argument,  that 
the  quality  or  degree  of  invention  was  so  small,  that  it 
could  not  become  the  subject-matter  of  a  patent :  that  a 
person  who  could  procure  a  license  to  use  the  hot-air 
blast  under  Neilson's  patent,  had  a  full  right  to  apply  that 
blast  to  coal  of  any  nature  whatever,  whether  bituminous 
or  stone  coal.     But  we  think,  if  it  were  necessary  to  con- 

•  Derosne  v.  Fairriey  vol.  i.  p.  664. 
f   The  King  v.  Danielle  vol.  i.  p.  153. 
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sider  the  labour,  puns,  and  expense  incurred  by  the 
pkuntiff,  in  bringing  his  disicoTery  to  perfection^  that 
there  is  evidence  in  this  cause,  that  the  expense  was  con- 
siderable, and  the  experiments  naoaerous.  But  in  point 
of  law,  the  labonr  of  thought,  or  experiments,  and  the 
expenditure  of  money,  are  not  the  essential  grounds  of 
consideration  on  which  the  qoestion,  whether  the  inTcn^* 
tion  b  or  is  not  the  subject-matter  of  a  patent,  ought  i» 
depend.  For  if  the  inTcntion  be  new  and  useipul  to  the 
public,  it  is  not  material  whether  it  be  the  result  of  long 
experiments  and  profound  research,  or  whether  by  some 
sudden  and  luckj  thought,  or  mere  accidental  discoveiy. 

The  case  of  monopolies  states  the  law  to  be,  that  where 
a  man,  by  his  own  charge  or  industry,  or  by  his  own  wit 
or  invention,  brings  a  new  trade  into  the  realm,  or  any 
engine  tending  to  the  furtherance  of  a  trade  that  never 
was  used  before,  and  that  was  for  the  good  of  the  realm, 
that  the  King  may  grant  him  the  monopoly  of  a  patent 
for  a  reasonable  time.  If  the  combination  now  under 
consideration  be,  as  we  think  it  is,  a  manufacture  within 
the  Statute  of  James,  there  was  abundant  evidence  in  the 
cause,  that  it  had  been  the  great  object  and  desideratum, 
before  the  granting  of  the  patent,  to  smelt  iron  stone  by 
means  of  anthracite  coal,  and  that  it  had  never  been 
done  before;  there  was  no  evidence  on  the  part  of  the 
defendants  to  meet  that  which  the  plaintiff  brought 
forward.  These  considerations,  therefore,  enable  us  to 
direct  that  the  verdict  ought  to  be  entered  for  the  plaintiff 
on  the  third  issue;  that  it  was  a  new  manu^ture — ^new 
as  to  the  public  use  and  exercise  thereof  within  England 
and  Wales. 

On  the  same  ground,  also,  the  second  issue  is  disposed 
of  in  favour  of  the  plaintiff  No  evidence  was  produced 
on  the  part  of  the  defendants,  to  show  any  inventor  earlier 
than  the  plaintiff;  nor  does  the  fact  that  there  was  an 
earlier  inventor  appear  from  the  cross-examination  of  the 
plaintiff^s  witnesses. 

As  to  the  first  issue,  namely,  whether  the  defendants 
have  infringed  the  patent,  we  think  it  clearly  appears  on 
the  evidence,  that  the  defendants  had  used,  either  in  part 
or  in  whole,  the  combination  described  in  the  specification 
of  the  plaintiff's  patent.  The  plaintiff*s  evidence  goes 
fully  to  show  certain  infringements,  and  that  is  not  met 
by  any  explanation  on  the  part  of  the  defendants.    Indeed, 
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the  defendants'  case  did  not  appear  to  rest  on  this  point 
at  the  trial,  so  much  as  on  the  important  question  raised 
by  them — whether  the  improvement  described  in  the 
specification,  was  a  manufacture  within  the  Statute  of 
James. 

Upon  the  fourth  issue,  which  raised  no  more  than  the 
usual  inquiry,  whether  the  nature  of  the  invention  was 
sufficiently  described  in  the  specification,  the  usual 
evidence  was  given,  that  persons  of  competent  skill  and 
experience  could,  by  following  the  directions,  produce 
the  manufacture  described  with  success,  and  the  evidence 
was  entirely  unopposed ;  upon  this  issue  also  the  verdict 
ought  to  be  entered  for  the  plaintifiT. 

With  respect,  however,  to  the  issue  raised  in  the 
rejoinder  in  the  plaintifTs  replication  to  the  fifth  plea,  we 
are  of  opinion,  that  taking  the  whole  evidence  brought 
forward  by  the  plaintiff^  it  is  impossible  to  perceive  any 
substantial  or  real  distinction  between  the  hot-air  blast, 
and  the  machinery  and  apparatus  described  in  Neilsou's 
specification,  from  that  described  and  referred  to  in  the 
plaintiff's — or  to  say,  that  the  using  by  the  plaintiff  at 
the  invention  described  in  his  specification  was  any  other 
than  a  using  and  imitating  of  the  invention  described  in 
Neilson's  specification.  The  plaintiff,  indeed,  worked  by 
license  under  Neilson's  patent  at  the  time  of  his  discovery. 
On  this  fifth  issue,  therefore,  we  think  the  verdict  should 
be  entered  for  the  defendants.  Then  arises  the  question, 
whether  the  plaintiff  is,  or  is  not,  entitled  to  the  judg- 
ment, notwithstanding  the  verdict  on  this  fifth  issue ;  on 
which  point,  the  argument  on  the  part  of  the  defendants 
is,  that  the  taking  out  a  patent  for  an  invention,  which 
invention  cannot  be  used  or  enjoyed  by  the  public  except 
by  means  of  the  former  invention  of  another  person, 
which  former  invention  is  itself  the  subject-matter  of  a 
patent  still  in  force,  is  void  by  law.  Undoubtedly,  if  the 
second  patent  claims,  as  part  of  the  invention  described 
in  it,  that  which  had  been  the  subject-matter  of  a  patent 
then  in  force,  it  would  be  void,  on  the  double  ground  that 
it  claimed  that  which  was  not  new  (which  indeed  would 
equally  be  the  case  if  the  former  patent  had  expired),  and 
also  that  it  would  be  an  infringement  of,  and  inconsistent 
with,  a  former  grant  of  the  King  still  in  force,  which  latter 
consideration  alone  would  make  a  new  grant  void.  But 
in  this  case  there  is  an  express  disclaimer  of  any  part  of 
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the  invention  extending  to  the  use  of  the  hot-air  blast 
which  was  covered  by  Neilson*s  patent,  the  specification 
describing,  that  the  application  of  the  hot-air  blast  was 
well  understood  and  extensively  applied  in  many  places 
where  ordinary  fuel  is  employed.  The  validity,  therefore, 
of  the  plaintiff's  patent  cannot  be  impeached  on  either  of 
the  grounds  above  adverted  to.  Unless,  therefore,  the 
grantee  of  the  new  letters  patent  is  bound  by  law  to 
specify  whether  such  former  invention,  which  is  excepted, 
was  so  excepted  on  the  ground  of  its  being  generally 
known  and  used  by  the  public,  or  on  the  ground  that  it 
was  the  subject  of  a  patent  that  secured  the  use  of  it  to 
a  former  patentee,  the  new  patent  will  be  good.  Bnt 
that  distinction  is  as  much  in  the  knowledge  of  the  public 
as  the  grantee  of  the  patent.  If,  indeed,  the  new  patent 
had  been  taken  out  for  improvements  or  alterations  in  an 
invention  secured  by  a  former  patent,  there,  for  obvious 
reasons,  greater  particularity  would  be  necessary  to  dis- 
tinguish the  new  from  the  old.  But  the  present  speci- 
fication expressly  says,  I  take  the  whole  of  the  invention 
already  well  known  to  the  public,  and  I  combine  it  with 
something  else. 

Now  it  is  further  argued,  that  in  point  of  law,  no 
patent  can  be  taken  out  which  includes  the  subject-matter 
of  a  patent  still  running  or  in  force.  No  authority  was 
cited  to  support  this  proposition,  and  the  case  which  was 
before  Lord  Tenterden^  and  in  which  he  held,  that  where 
an  action  was  brought  for  an  infringement  of  improve- 
ments in  a  former  patent  granted  to  another  person,  and 
still  in  force,  that  the  plaintiff  must  produce  the  former 
patent  and  specification;  that  at  least  affords  a  strong 
inference  that  the  second  patent  was  good.*  The  case  of 
Harmar  v.  Playne-f  is  a  clear  authority  on  the  same  point; 
and  upon  reason  and  principle  there  appears  to  be  no 
objection.  The  new  patent,  after  the  expiration  of  the 
old  one,  will  be  free  from  every  objection,  and  whilst  the 
former  exists,  the  new  patent  can  be  legally  used  by  the 
public  by  procuring  a  license  from  Neilson,  or  by  pur- 
chasing the  apparatus  from  him  or  some  of  his  agents; 
and  the  probability  of  the  refusal  of  a  license  to  any  one 
applying  for  it,  is  so  extremely  remote,  that  it  cannot 
enter  into  consideration  as  a  ground  of  legal  objection. 

On  the  whole,  therefore,  we  think  the  verdict  is  to  be 

^  Lewis  and  another  v.  Davis,  vol.  i.  p.  471.  f  Vol.  i.  p.  246, 
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entered  for  the  plaintiff  on  all  the  issues  except  the  fifth  ; 
that  the  verdict  is  to  be  entered  for  the  defendants  on  the 
fifth  issue;  but  that,  notwithstanding  such  verdict,  the 
judgment  must  be  given  for  the  plaintiff! 
Judgment  for  the  plaintiff. 


PARKIN  V.  HARRISON  AND  OTHERS. 

In  the  Court  of  Chancery j  before  the  Vice- Chancellor  (Sir  L,  Shadwell)^ 

—Jan.  17,  1840. 

In  this  case  Mr.  Knight  Bruce  applied  to  His  Honour 
the  Vice-Chancellor  for  an  injunction  to  restrain  the 
defendants,  their  servants,  or  agents,  from  paving  White- 
hall, or  any  other  road  or  way  for  carriages,  with  blocks 
of  wood  formed  with  the  grain  inclined  to  the  horizon 
and  dowelled  together  as  described  and  claimed  in  the 
specification  of  letters  patent  granted  to  the  plaintiff, 
Thomas  Parkin,  on  the  9th  day  of  April,  1839.  In  sup- 
port of  the  application,  it  was  solemnly  declared  by  the 
plaintiff  that,  after  many  experiments  and  great  expense, 
he  invented  *^  improvements  in  railroad  and  other  car- 
riages, and  in  wheels  for  such  carriages,  and  in  roads  and 
ways  on  which  they  are  to  travel,'*  amongst  which  im- 
provements were  several  improved  modes  of  forming  and 
laying  wooden  blocks  for  pavements,  which  he  described 
in  his  specification,  as  follows: — "My  improvements  in 
roads  and  ways  consist  according  to  this,  my  first  mode, 
of  paving  them  with  blocks  of  wood,  having  the  grain 
inclined  to  the  horizon  in  some  angle  varying  from  about 
45  degrees  to  about  70  degrees,  the  grain  of  all  the  blocks 
leaning  in  the  same  direction,  or  towards  the  same  points 
of  the  compass.  And  according  to  my  second  mode  of 
paving  with  similar  blocks,  as  in  my  first  mode^  but  the 
alternate  rows  of  blocks  leaning  towards  the  opposite 
point  of  the  compass,  each  pair  of  leaning  blocks  being 
sometimes  held  together  by  a  do  well,  passing  through 
the  middle  of  both  blocks."  *  That  immediately  after 
this  declarant's  patent  was  granted,  he  publicly  adver- 
tised and  exhibited  his  invention. 

*  The  above  extract  is  the  only  part  of  the  specification  which  came 
into  question. 
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That  on  the  27th  of  June  last,  a  patent  was  granted  to 
Richard  Hodgson,  of  Salisbury-street,  in  the  Strand,  for 
an  invention  communicated  to  him  from  abroad,  by  the 
Count  de  Lisle,  which  invention  does  not  differ  in  any 
material  respect  from  the  invention  patented  by  the  plain- 
tiff on  the  aforesaid  9th  day  of  April. 

That  on  or  about  the  beginning  of  July  the  defendants 
and  others  purchased  the  said  Richard  Hodgson's  patent, 
and  advertised  proposals  for  forming  a  company  called 
the  **  Metropolitan  Patent  Wood  Paving  Company,"  to 
carry  on  the  alleged  invention  of  the  Count  de  Lisle. 
That  shortly  before  the  date  of  such  advertisement,  the 
plaintiff  had  entered  into  an  agreement  with  a  Mr.  Hunt 
Grubbe,  for  the  sale  to  him  of  so  much  of  his  patent  as 
relates  to  wood  paving,  upon  the  following  terms : — 1000/. 
to  be  paid  down,  1000/.  more  on  the  15th  of  July,  aud 
1000/.  more  in  three  months,  on  condition  of  parties  being 
found  by  Mr.  Hunt  Grubbe,  within  that  period,  to  furnish 
capital,  to  carry  out  the  invention ;  and  in  the  event  of 
either  of  these  conditions  not  being  complied  with,  then 
the  agreement  to  be  considered  null  and  void.  That  on 
the  Idth  of  July,  the  said  Hunt  Grubbe  informed  him 
that  he  had  assigned  the  said  agreement  to  Richard 
Hodgson.  That  on  the  15th  of  July,  Mr.  Hodgson 
called  on  plaintiff  and  gave  him  to  understand  that  be  had 
purchased  the  agreement  of  Mr.  Hunt  Grubbe,  on  behalf 
of  the  company,  and,  on  paying  the  1 000/.  due  on  that  d«iy, 
stated  that  he  had  no  doubt  the  company  would  pay  the 
1000/.  on  the  2dtli  of  September,  as  provided  by  the  agree- 
ment. It  further  appeared  by  this  declaration,  that  Mr. 
Hodgson  declined  to  pay  the  sum  of  1000/.  on  the  28th 
of  September,  and  stated  that  the  company  would  neither 
purchase  the  patent,  nor  take  a  license  to  use  the  pave- 
ment, because  it  would  amount  to  an  admission  that  the 
patent  granted  to  him,  the  said  Richard  Hodgson,  was 
▼oid ;  but  that  the  company  were  willing  to  employ  the 
plaintiff  to  superintend  their  business,  and  pay  him  a 
handsome  salary.  The  declaration  also  stated  several 
propositions  for  an  arrangement  between  the  plaintiff  and 
Hodgson,  on  behalf  of  the  company,  which,  however, 
were  not  carried  into  effect,  and  the  company  having  pro- 
ceeded to  have  a  part  of  the  road  opposite  Whitehall 
paved,  the  plaintiff  was  compelled,  in  support  of  his 
patent  right,  to  make  this  application. 
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John  Isaac  Hawkins,  Civil  Engineer,  in  his  affidavit, 
states,  that  he  vt^as  applied  to  in  the  month  of  August,  by 
certain  parties  to  negotiate  with  the  plaintiff  for  the  pur- 
chase of  his  patent,  so  far  as  respects  wood  pavement; 
but  that  plaintiff,  not  being  able  to  get  any  final  answer 
from  the  said  Mr.  Hodgson,  until  after  the  28th  of  Sep- 
tember, the  negotiation  went  off,  and  has  not  since  been 
renewed;  and  in  the  opinion  of  deponent  the  plaintiff 
thereby  lost  the  opportunity  of  disposing  of  his  patent  to 
good  advantage. 

On  the  part  of  the  defendants  the  following  affidavits 
were  filed : — 

William  Carpmael,  Civil  Engineer,  saith,  that  he  was 
consulted  by  the  plaintiff  previous  to  his  applying  for  his 
patent,  to  advise  as  to  the  proper  title,  for  which  purpose 
the  plaintiff  delivered  to  him  a  paper  containing  the  par- 
ticulars of  his  invention;  that  immediately  on  preparing 
the  title  of  plaintiff's  patent,  he  returned  the  said  paper 
writing,  but  that  he  has  a  perfect  recollection  of  the 
contents  of  the  said  paper,  and  that  the  invention  there 
described  did  not,  in  any  manner,  resemble  the  invention 
patented  by  Mr.  Hodgson,  (a  model  of  which  was  pro- 
duced to  Mr.  Solicitor-General,  at  the  time  of  his  appli- 
cation for  the  patent,)  or  the  wood  pavement  now  laid 
down  at  Whitehall,  or  the  models  or  shapes  described 
by  the  figs.  23  and  24,  contained  in  the  drawings  referred 
to  by  the  said  plaintiff  in  the  specification  of  his  patent. 

Augusttis  Comte  de  Lisle  saith,  he  is  a  native  of,  and 
domiciled  in,  France.  That,  in  the  month  of  May  last,  he 
came  to  this  country  and  communicated  an.  invention  of 
his  own  to  Mr.  Richard  Hodgson,  and  who,  on  his  behalf, 
applied  for  letters  patent  for  the  same,  and  which  were 
granted  on  the  ^th  of  June  last  That  the  application 
for  the  patent  was  opposed  by  two  persons,  but  that  no 
opposition  was  entered  by  the  plaintiff  or  by  any  other 
person  on  his  behalf.  That  after  the  sealing  of  the  patent 
no  secret  was  made  of  the  invention,  but  that  it  was  freely 
communicated  to  all  persons  taking  an  interest  therein ; 
and  in  particular  as  to  the  9th  of  July,  the  deponent  ex- 
hibited and  explained  his  invention  to  His  Royal  High- 
ness the  Duke  of  Sussex  and  a  numerous  auditory. 

Richard  Hodgson  saith,  that  the  Reverend  Mr.  Hunt 
Grubbe  was  present  at  such  public  explanation,  and  in- 
formed deponent  that  plaintiff  had  obtained  a  patent  for 
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an  inventinn  in  acme  respects  resemoiiiic  that  of  the 
deponents ;  and  that  he  had.  pnrdiastd  sa  uach  of  that 
potent  as  rriated  Co  wood  paving  And  deponent  not 
bein^  aware  of  the  nerita  or  natnre  of  sdd  plamtlf[*i 
zHitigtd  inTentlon,  and  having  no  meansi  of  jndging  whether 
in  truth  it  did  or  did  not  resemhle  deponent's  mTentiou, 
and  perceiving  that  the  agreement  wa:i  comfitkmal,  and 
being  apprehensive  that  the  said  Hunt  Gmbbe  and  plain- 
tiff might  get  ap  an  opposition  to  the  cocnpanj  for  carnr- 
ing  into  effect  the  principle  of  depoaenr*s  invendoo, 
which  he  waj  then  forming,  and  which  wa^  known  b? 
the  said  Hunt  Grobbe,  the  deponent  agreed  to  purchase 
the  right  of  the  said  Hant  Grubbe  in  the  plaintiff's  patent 
That  the  deponent  did  not  give  the  plaintiff*  to  ozuierstand 
that  he  procured  the  asaiignment  of  the  said  portion 
of 'the  plaintiff's  patent  as  the  solicitor,  and  on  behalf  of 
the  persons  calling  themselves  the  **  Metropolitan  Patent 
Wood  Paving  Company;'*  neither  did  he  saj  that  he,  de- 
ponent, had  no  doabt  the  company  woold  paj  the  l^OOOL 
on  the  28th  of  September,  as  provided  in  the  agreement ; 
and  being  advised  that  the  pajrment  of  the  1,000/.  might 
be  considered  prejudicial  to  his  patent  he  declined  to 
make  such  payment,  and  suffered  the  agreement  to  become 
void.  Both  deponents  say,  that  the  wooden  pavemect 
laid  down  at  Whitehall  is  in  accordance  with  the  prin- 
ciple of  the  said  invention  of  the  said  Richard  Hodgson 
as  described  in  his  specification,  and  that  the  inclination 
of  the  bkjcks  of  wood  of  which  the  said  pi^vement  is  com- 
posed is  not  of  about  forty-five  degrees  as  stated  in  plain- 
tiff's said  billy  but  such  inclination  is  of  the  precise  angle 
of  sixty-three  degrees,  twenty-six  minutes,  five  seconds, 
and  eight-tenths,  being  the  only  angle  claimed  in  the  said 
last-named  specification,  and  that  on  which  the  principle 
of  the  invention  depends;  and  that  the  appositively  lean- 
ing blocks  are  not  such  blocks,  nor  are  the  same  fastened, 
as  arc  mentioned  by  the  plaintiff  in  his  first  and  second 
modes  of  paving  with  wood  as  described  in  his  specifica- 
tion ;  but  that  the  same  are  held  and  fastened  together  by 
pegH,  each  peg  being  placed  in  the  centre  of  the  two 
isosceles  triangles,  which  each  lateral  side  surface  of  each 
block  presents,  and  which  said  triangles  are  produced  by 
each  block  being  cut  at  the  precise  angle  aforesaid;  and 
that  by  such  means  each  block  gives  the  same  support 
which  it  receives  from  the  other  block,  and  enabling  the 
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whole  mass  of  blocks  when  fastened  as  aforesaid  to  present 
a  compact  surface  of  any  extent. 

Mr.  Jacobs  on  behalf  of  the  defendants,  contended  that 
the  plaintiff  was  not  the  inventor  of  the  mode  of  wood 
paving  claimed  in  his  specification,  but  that  the  invention 
had  evidently  come  to  his  knowledge  by  the  publicity 
given  by  the  Count  de  Lisle  of  the  invention  discovered 
by  him  long  before  the  plaintiff's  patent  was  applied  for, 
and  therefore  prayed  his  Honour  to  refuse  the  injunction. 

The  Vice-chancellor. — In  this  case  the  question  will 
be,  first  of  all,  whether  the  plaintiff  has  a  valid  patent,  and 
next,  whether  the  defendants  have  infringed  the  patent. 
Well,  now  with  respect  to  the  plaintiff's  patent,  I  must 
observe  that,  in  the  first  place,  it  never  appears  to  have 
been  acted  on ;  there  is  no  instance  alleged  in  which  it 
has  ever  been  said  that  there  has  been  any  dealing  on  it 
whatever,  except  that  strange  course  of  treaty  on  the 
subject  which  arose  out  of  the  agreement  between  the 
plaintiff  and  Mr.  Grubbe.  Well,  that  having  been  the 
only  dealing  on  it,  it  is  impossible  to  say  that  any  validity 
is  to  he  attributed  to  the  patent  on  account  of  its  length ; 
for  the  patent,  I  think,  was  dated  the  9th  of  April,  and 
the  specification  was  filed  on  the  9th  of  October,  and 
there  has  been  a  treaty  about  it,  and  that  is  all ;  and  con- 
sequently, therefore,  I  think  the  Court  is  not  bound  to  say 
that  the  length  of  time  is  such  as  of  itself  primd  facie 
establishes  the  legal  right  of  the  patentee.  Now  I  cannot 
but  myself  think,  therefore,  that  the  Court  is  at  liberty  to 
look  into  the  specification,  and  see  whether  it  is  primd 
facie  reasonably  clear  that  the  specification  is  good;  and 
when  I  look  at  the  specification,  I  am  sure  I  am  not 
willing  to  give  any  final  judgment  on  it,  because  it  is  not 
my  province  so  to  do;  but  I  cannot  hut  myself  hai'e 
considerable  doubt  whether  this  specification  is  a  sufH* 
ciently  good  specification  as  to  ihis  matter: — "  And,  7thly, 
My  improvements  in  roads  and  ways  consist,  according  to 
this,  my  first  mode,  in  paving  them  with  blocks  of  wood 
having  the  grain  inclined  to  the  horizon  in  some  angle, 
varying  from  about  forty-five  degrees  to  about  seventy  de- 
grc<59,  the  grain  of  all  the  blocks  leaning  in  the  same  direc- 
tion or  towards  the  same  points  of  the  compas'i.''  Well, 
now  it  is  observable  that  where  a  party  is  speaking  about 
angles,  he  is  speaking  of  a  matter  of  quantity,  about  which 
it  is  extremely  easy  to  speak  with  accuracy,  and  I  cannot 
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b<u  ny^ictf  thiik  thaL,  mceordm^  to  the  language  thai  is 
here  o^cd,  it  is*  reaUy  an^  &iriiy  a  dmbdnl  ■attrt,  Ibat  is 
CO  Aj,  Wgailj  ^oobcTBl,  wbetker  that  iUaig  which  might 
have'bcen  expccaacd  vkh  salBcieBC  accuracy  has  been  ez- 
pceatted  vith  infc~"ff  accuracy,  or  whether  it  is  possible 
to  attke  oat  exactly  what  k  was  that  the  party  did  mean. 
Now,  fttrktiy  apraking;  the  words  as  they  stand  do  oniy 
imply  that  it  was  to  be  at  some  angle,  not  fiMrty-five  or 
s«Teatj  degrees.     I  am  qnite  sme  the  party  did  not  mean 
that,  and,  therefore,  I  have  a  caase  before  me  in  which  in  the 
words  ot*  tlie  specification  the  party  nses  language  of  which 
ail  that  can  be  said  is  that  with  reasonable  certainty  it  does 
not  express  the  party's  meaning.   Weil,  then,  in  the  latter 
partr  where  he  speaks  of  what  he  had  before  spoken  of  :  — 
**•  Haiisg  regard  to  my  7th  head  of  improvement  of  roads 
and  ways,  1  say  that  the  first  and  second  mode  is  the 
paving  with  blocks  of  wood,  having  the  grain  inclined  to 
the  horizon  from  abont  forty-fire  degrees  to  about  sereaty 
degrees  *nd  I  claim  the  dkmelliug  of  the  blocks  together 
in  paving  when  slanting  or  leaning  in  opposite  directions;* 
and  then  he  speaks  about  the  rails,  and  so  on.     Now,  I 
cannot  bat  myself  think  here,  that  the  party  has  meant  to 
have  it  understood  that  the  dowelling  itself  is  a  part  of 
the  invention,  and  therefore,  primd  fade,  I  should  have 
thought  it  rather  contrary  to  one's  common  experience  to 
have  it,  in  the  year  IS39^  claimed  as  an  invention,  that 
certain  blocks  of  wood  were  to  be  fastened  together  by 
means   of  dowelling,  and  1  doubt  whether  that  is  any 
invention  at  all.     Now  I  cannot  but  myself  think,  that  on 
such  a  patent  as  this,  before  the  Court  does  anything  so 
as  to  interfere  against  the  defendants,  that  the  Court 
ought  to  take  some  method  to  have  it  established  that  the 
plaintiff  has  got  that  l^al  right  which  the  plaintiff*  pre- 
tends to  have.    But,  then,  with  respect  to  the  second  part 
of  the  case,  supposing  that  the  plaintiff's  patent  is  good, 
is  it  so  clear  that  what  the  defendants  have  done  is  a 
violation  of  the  patent?     I   do  not  mind  the  mode   in 
which  that  aflSdavit  is  made,  on  which  Mr.  Knight  Bruce 
has  laid  so  much  stress;  namely,  the  speaking  by  Mr* 
Hodgson  and  the  Count  De  Lisle  in  the  way  they  do  about 
the  invention ;  what  they  say  is,  ^'  They  verily  believe  that 
the  invention  for  which  the  above-named  plaintiff  took 
out  the  letters  patent  in  the  bill  mentioned  did  not  and 
does  not,  in  any  respect,  correspond  to  or  resemble  the 
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invention  of  this  deponent,  Richard  Hodgson,  communi- 
cated to  him  by  the  other  deponent,  Augustus  De  Lisle ; " 
and  they  say  ''that  the  plaintiff  hath  improperly  laid 
claim  to  the  said  last-named  invention,  and  hath  endea- 
voured to  include  the  same  or  such  part  thereof  as 
relates  to  wood«pavement  in  the  specification  of  his  said 
patent/'  Now  I  cannot  but  think  that  the  fair  inference 
of  that  affidavit  is,  that  they  mean  to  say,  that  the  patent 
in  fact  and  truth  is  for  an  invention  different  from  the 
defendants'  invention,  but  that  the  plaintiff  wishes  to  have 
it  thought  that  his  specification  is  for  the  same  invention  ; 
that  is  what  I  understand  the  plaintiff  to  say,  and  there- 
fore by  no  means  to  admit,  as  Mr.  Knight  Bruce  presses 
on  me  that  they  do  admit  by  the  affidavit,  that  these  two 
inventions  are  the  same. 

Now,  with  respect  to  the  defendants'  invention,  as  1 
understand  it  from  their  specification,  it  is  a  precise  and 
definite  thing,  and  is  an  invention  by  means  of  cutting  a 
cube  in  a  certain  manner,  which  is  detailed  in  the  specifi- 
cation itself,  and  it  appears  to  me  that  where  the  defend* 
ant  does  point  out  a  particular  mode  of  cutting  the  solid 
body, — the  cube,  in  such  a  manner  as  that,  invariably 
jLud  of  necessity,  there  must  be  figures  precisely  of  the  same 
shape  produced,  always  having  certain  given  angles  upon 
the  planes  of  the  sides,  and,  therefore,  always  producing, 
when  laid  transversely  one  across  the  other,  that  certain 
isosceles  triangle  of  which  he  speaks,  which  enables  him  ex- 
actly to  determine  and  place  the  same  in  all  places,  however 
numerous,  in  which  they  can  be  introduced  ;  the  hole  and 
the  pin  which  will  have  the  effect  of  uniting  several  blocks 
with  each  other,  in  the  manner  that  is  easily  shown  by 
those  instruments.  I  cannot  but  think  that  he,  primd 
facie,  at  least,  has  invented  a  definite  thing  which  does 
materially  differ  from  that  very  vague  and  indefinite  thing 
which  the  plaintiff  has  described  in  his  specification. 
Now  I  think  myself,  therefore,  that,  before  I  interfere  by 
injunction,  what  I  ought  to  do  is  to  direct  the  plaintiff  to 
bring  such  action  as  he  may  be  advised ;  in  that  action 
he  will  have,  in  the  first  place,  to  make  out  that  his  patent 
is  a  good  and  legal  patent,  that  is  the  first  fact  he  will 
have  to  make  out;  and  then  he  will  have  to  make  out  that 
by  the  act  which  the  defendant  actually  has  done,  that 
the  patent,  if  good,  has  been  infringed;  and  both  those 
points  can  be  determined,  simply  by  directing  that  the 
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plaintiff  shall  bring  an  action.  It  is  not  necessary  to 
give  any  special  directions  as  to  admissions,  but  it  does 
appear  to  me  that  the  case  stands  in  such  a  shape  that  it 
will  be  too  much  to  infer  from  these  very  singular  affidavits, 
which  contain  a  series  of  conduct  of  a  most  extraordinarv 
kind  with  respect  to  the  agreement  and  the  treaty  on  it ; 
it  does  appear  to  me  to  be  too  much  to  infer  from  those 
affidavits  that  there  has  been  a  clear  admission  on  the 
part  of  the  defendants,  that  what  the  defendants  are  doii)g 
is  the  same  thing  as  what  the  plaintiff  has  taken  out  a 
patent  for,  or  to  infer  that  the  defendants  have  admitted 
their  patent  to  be  only  for  that  thing  for  which  the 
plaintiff  has  taken  out  his  patent,  or  to  infer  that  the 
defendants  have  at  all  conceded  any  point ;  which  if  I  do 
correctly  understand  their  affidavits,  they  were  determined 
from  the  beginning  to  defend  as  manfully  as  by  law  they 
might,  and  perhaps  by  other  means  if  necessary.  And  it 
does  appear  to  me,  therefore,  that  in  this  case  the  proper 
order  to  be  made  is  to  direct  the  plaintiff  to  bring  such 
action  as  he  may  be  advised,  and  to  direct  the  motion  to 
stand  over,  with  liberty  for  both  parties  to  apply. 
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Abandonment — 

Parties  making  experiments  with  reference  to  any  manufactures,  and 
even  to  some  extent  producing  articles  according  to  means  subsequently 

{mtented  by  others,  such  patents  will  not  be  invalidated  if  the  parties  have 
ailed  to  bring  them  into  public  use,  or  have  abandoned  their  efforts  before 
success,  even  though  the  experiments  have  been  more  or  less  public. — 
Cornish  v,  Keene,  314 ;  Galloway  v.  Bleadent  567  ;  Macintosh  v,  Everiug- 
ton,  186 

Acts  op  Parliament,  See  "  Statutes." 
Admiralty — 

The  Court  of  Queen's  Bench  will  not  issue  a  mandamus,  commanding 
the  Lords  of  the  Treasury  to  fix  the  terms  or  prices  for  anchors  made  by 
the  Admiralty  according  to  the  plaintiff's  patent. — Ex  parte  Perringt  234 

Alteration — 

a  patentee,  who  clsums  more  than  is  useful,  may  alter  and  disclaim  the 
same  after  verdict  against  the  patent. — Morgan  v.  Seaward^  104 

Bill  in  Chancery — 

A  demurrer  to  a  bill  to  restrain  an  infringement  of  a  patent,  by  reason 
of  the  bill  not  setting  out  the  specification,  is  not  good. —  Westhead  r. 
Keene,  429 

The  Court  will  not  dismiss  a  bill  on  the  coming  in  of  (he  answer  if  the 
plaintiff  undertakes  to  proceed  at  law  to  try  the  validity  of  the  patent, 
and  the  question  of  infringement — Westhead  v.  Keene  and  others,  448 

Caveat — 

A  caveat  against  the  sealing  of  a  patent  at  the  Great  Seal  will  be  dis- 
missed with  costs,  notwithstanding  the  Attorney-General  may  have 
reported  against  the  novelty  of  the  invemion.— Cutler* s  Patent,  527 

Certificate — 

A  Judge,  at  the  trial  of  a  patent  cause,  will  certify  that  the  validity  of 
the  patent  came  into  que;>tion  on  the  plea  that  the  invention  was  not  new. 
—Gtllett  V.  Wilby,  561 

vol.  II.  z  z 
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Claim — 

Claims,  when  inserted  in  a  specification,  are  not  in  aid  of  the  descrip- 
tion of  the  invention,  but  a  means  of  ascertaining  what  is  new.—Xa^  r. 
Marshall  f  122 


Combination — 

The  combir 
manufacture  is  a  good  subject  for  a  patenL — Crane  v.  Price,  669 


The  combination  of  two  things  which  are  separatel^old  in  a  process  of 
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CoNFiKMATiON,  See  "  Statute  5  and  6  Will.  IV.,  c.  83"— 

The  Court  will  not  confirm  letters  patent  where  it  is  shown  that  the 
specifications  of  previous  patents  granted  very  many  years  before,  con- 
tained a  like  invention,  although  the  invention  is  shown  to  be  useful,  and 
that  it  had  never  before  been  brought  into  public  use. —  Westrup  and  Gib- 
bins'  Patent,  219 

Consideration — 

If  a  patent  is  for  two  or  more  things,  and  one  is  old  or  not  useful,  the 
patent  is  bad. — Morgan  v.  Seaward,  103 

Costs,  See  "  Statute  5  and  6  Will  IV.,  c.  83  "— 

The  Privy  Council  will  give  costs  to  the  part^  opposing  an  application 
to  confirm  letters  patent  when  the  petitioner  fails. —  Westrup  and  Gibbins* 
Patent,  233 

At  the  Great  Seal,  costs  will  be  given  against  the  party  opposing  a 
patent  passing  through  that  stage. — Cutler's  Patent,  531 

Defendant — 

a  Court  will  not  grant  a  defendant  the  right  of  having  from  the 
plaintiff  specimens  of  his  manufacture  in  order  to  test  the  vahdity  of  the 
patent. — Crofts  v.  Peach,  233 

Demurrer — 

Where  a  general  demurrer  has  been  filed  to  a  bill  for  an  account 
and  to  restrain  infringement,  the  Court  will  not  order  the  question  of 
demurrer  to  stand  over  till  a  trial  at  law  to  ascertain  the  valiaity  of  the 
patent,  but  will  go  into,  and  settle  the  question  of  the  propriety  of  the 
demurrer.— Kay  v.  Marshall,  129 

In  case  of  a  general  demurrer  to  a  bill,  all  the  statements  in  the  bill  must 
be  taken  to  be  true,  and  if  the  plaintiff  makes  out  such  a  title  which  un- 
answered would  sustain  his  right  to  a  patent,  a  general  demurrer  is  bad.^ 
Kay  V,  Marshall,  124 

A  demurrer  to  a  plea  that  a  party  had  infringed  before  the  date  of  a 
disclaimer  held  to  be  bad. — Perry  v.  Skinner,  404 

If  a  party  proceed  on  a  contract  to  recover  moneys  for  the  purchase  of 
patents,  and  the  defendant  plead  that  part  of  the  patents  are  void,  a 
demurrer  to  such  a  plea  is  good,  for  unless  the  whole  contract  be  fulfilled, 
it  fails  altogether.— Chanter  v.Leese,  422 

A  demurrer  to  a  bill,  because  it  does  not  set  forth  the  specification  of  a 
patent,  is  bad.—  Westhead  v.  Keene,  429 

Disclaimer — 

a  patentee  may  disclaim  a  part  of  his  invention  after  verdict  adverse  to 
the  validity  of  a  patent,  and  thus  set  up  the  new  and  useful  parts  of  the 
patent. — morgan  v.  Seaward,  104 
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DisOLAiHEB — continued — 

The  Master  of  the  RolU  will  not  remove  a  disclaimer  from  the  roll 
though  it  may  extend  the  grant,  such  a  disclaimer  being  void  by  the  Sta- 
tute.—5Aaf^*«  Patent,  462 

Discovery — 

The  Court  of  Chancery  will  aid  a  defendant  in  ascertaining  whether  a 
patent  is  held  in  trust  for  more  than  the  number  of  persons  allowed  by  the 
grant—Feu;  t>.  Guppy,  235 

Drawings — 

Au  error  in  a  drawing  showing  two  j^arts,  so  that  they  would  not  move, 
though  stated  to  do  so  in  the  specification,  would  not  invalidate  a  patent, 
for  a  workman,  being  told  that  they  were  to  move,  would  correct  the  error. 
— Morgan  v.  Seaward,  37 

Equivalents — 

AVhere  the  differences  made  by  a  defendant  do  not  change  the  principle 
of  an  invention,  they  are  mechanical  equivalents.— Jilorf an  v.  Seaward, 
89 

Errors — 

In  a  drawing  showing  two  parts,  so  formed  that  they  would  not  move, 
although  they  were  describea  in  the  specification  as  moving,  such  error 
will  not  invalidate  a  patent,  as  a  workman  would  correct  such  an  error. — 
Morgan  v.  Seawatd,  97 

Exclusive  Enjoyment — 

The  Court  will  retain  an  injunction  where  the  patentee  has  had  six 
years'  exclusive  etijoyment. — Bickford  v,  Skewes,  449 

Experiments — 

An  experiment  in  a  man's  study  or  closet,  if  it  fails,  there  is  an  end  of 
it. — Cornish  v.  Keene,  360 

If  a  man  makes  experiments  and  never  communicates  them  to  the  world, 
and  they  are  forgotten,  another  person  making  like  experiments  may  take 
a  patent — Comuh  v.  Keene,  366 

That  there  had  been  many  experiments  made  in  the  same  line,  and 
almost  tending  to  the  same  result  is  clear,  and  that  those  experiments 
were  known  to  many  persons Galloway  v.  B leaden,  610 

Extension   of   Term    op  Letters  Patent,    See  "Statute 
5  and  6  Will.  IV.,  c.  83  "— 

Swaine*s  Patent,  515;  StaffordTi  Patent,  516;  Wright's  PaUnt,  517— 
519;  KoVman's  Patent,  520;  Robertas  Patent,  521;  Downton's  Patent, 
522 ;  Erard's  Patent,  112;  Galloway's  Patent,  107 ;  Kay*s  Patent,  168 

Fraud — 

a  Court  of  Equity  will  relieve  a  party  from  the  consequences  of  a 
deed  on  ascertaining  that  the  party  was  induced  to  enter  into  it  by 
fraudulent  representations  of  a  patentee  that  his  invention  would  do 
certain  things  which  he  knew  it  would  not.— Zioir//  r.  Hicks  and  others, 
182 
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Great  Seal — 

Tke  Lord  ChanccUorwUl  |Mn  a  palest  through  the  Great  Seal  notwitfa- 
standiBg  a  caveat  has  heen  ent«^edi,  and  the  Atlorney-General  has  re- 
ported against  the  novelty  of  the  invention.— C»/lrr*«  Paieni,  527 

Improvement — 

The  evidence  on  the  part  of  the  plaintiff  is,  that  it  is  cheaper^  and 
cheapness  is  an  improvement. — ComUh  v.  Keent,  363 

Infringement — 

A  jury  is  to  look  at  the  substance  and  not  to  the  form  of  the  parts;  if  in 
subsiance  the  result  is  obtained  by  the  same  principle  as  the  plaintiffs  in> 
vention,  differing  only  in  the  use  of  mechanical  equivaleats,  it  will  be  an 
infringement. — Morgan  r.  Seaward,  89 

The  question  whether  the  defendant  has  not  adopted  what  is  equiva- 
lent, is  for  the  jury. — Jupe  v,  Pratt,  308 

Where  a  patent  only  describes  the  use  of  all  anthracite  coal  in  the 
making  of  iron  by  hot  blast,  the  claim  being  for  the  combined  use  of  an- 
thracite and  hot  blast,  the  patent  will  be  inninged  by  the  use  of  hot  blast 
to  one-third  anthracite  and  two-thirds  of  coke  of  bituminous  coaL— 
Crane  v.  Price,  674 

Injunction — 

If  the  patentee  has  been  long  in  the  possession  of  his  patent,  the  Court 
will  not  disturb  the  title,  but  give  credit  thereto  till  the  right  has  been 
tried  at  law. — Bickford  v,  Skewet,  453 

The  Court  will  grant  an  injunction  although  the  defendant  may  under- 
take not  to  infringe  again. — Losh  v.  Hague,  513;  Morgan  v.  Seaward, 
I  ;  Abbott  V.  fVilliams,  381;  Curtis  v.  Cutis,  430;  kay  v,  Marshall, 
117 ;  Lulcey  v.  Robson,  413 ;  Parkin  r.  Harrison,  C37 ;  Westhead  v,  Keene, 
428 

Inspection — 

Abbott  V,  Williams,  381 ;  Morgan  v.  Seaward,  1 

Invention — 

The  causing  of  a  continuous  layer  of  fibres  to  be  cemented  into  a  fabric, 
is  an  invention  for  which  letters  patent  may  be  secured. — Abbott  v.  Wil- 
Hams,  383 

The  fixing  of  parts  of  a  float-board  of  a  paddle-wheel  at  an  angle  which 
would  cause  eacn  part  to  enter  at  the  same  place,  is  an  invention  for  which 
letters  patent  may  be  taken. — OaUaway  v.  BUaden,  567 

The  combining  in  the  same  fabric,  elastic  warp,  and  inelastic  warp  in  the 
same  plane,  may  be  secure!  by  patenL — Cornish  v,  Ketne,  314 

The  combination  of  two  tilings,  each  old,  in  an  old  process  of  manu&c- 
ture,  is  an  invention  for  which  letters  patent  nuiy  be  graated*-— ^oae  r. 
Price,  672 

The  constructing  a  two-wheel  carria^,  so  that  the  driver  mav  sit 
behind,  and  the  passenger  enter  in  front,  is  an  invautson  for  which  a  leyal 
patent  may  be  secured. — GiUett  o.  fFilby,  540 

The  dividing  the  surface  of  a  table  in  parts,  pointing  to  a  oantre,  and 
causing  such  parts  to  diverge  from  that  centre,  so  as  to  make  openings  to 
receive  filling  pieces,  is  an  invention  which  may  be  secured  by  patenL— 
Jupe  V.  Pratt,  242 

The  combination  of  several  parts  of  a  paddle-wheel,  so  as  to  cause  t^e 
float-rods  to  enter  and  leave  the  water  at  desired  angles,  is  an  inventioa 
which  may  be  protected  by  patent,  although  all  the  parts  separately  are 
old. — Morgan  v.  Seaward,  96 
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Inventor — 

Although  the  inrentlon  be  new,  if  it  be  found  that  the  parly  who  got 
the  |Mitent,  was  not  the  man  whose  ingenuity  first  discovered  Ir^  that  he 
had  got  it  from  A.  B.,  or  had  taken  it  from  a  book  published  in  England, 
and  which  was  open  to  all,  it  would  be  a  question  whether  he  was  the  in- 
ventor.— Comt«A  V,  Keene,  365 

Jury — 

The  novelty  of  an  invention,  and  the  suflSciency  of  a  specification,  is  for 
the  jury. — Morgan  v.  Seaward^  96 


Legal  Estate — 

The  Privy  Coi 
having  the  legal  estate,  519 


The  Privy  Council  will  grant  an  extended  patent  to  the  party  or  parties 

le 


License —  ** 

A  license  forms  no  part  of  a  patent,  and  therefore  a  license  to  more 
than  twelve  persons,  though  they  are  partners,  will  not  invalidate  a 
patent — Protneroe  v.  May,  531 

A  Court  of  law  will  not  take  into  consideration  the  possibility  of  a 
p  itentee  refusing  to  grant  a  license,  when  considering  the  validity  of  a 
subsequent  patent,  which  requires  the  use  of  the  previous  patent. — Crane 
V.  PricCf  575 

Mandamus — 

The  Court  of  Queen's  Bench  will  not  grant  a  mandamus,  requiring  the 
Lords  of  the  Treasury  to  settle  terms  or  prices  on  which  Her  Majesty's 
service  may  be  supplied  under  a  patent. — Ex  parte  Perring,  234 

Manufactures — 

The  word  "  manufacture,*'  in  the  statute,  must  be  construed  in  one  of 
two  ways.  It  may  mean  the  machine  when  completed,  or  the  mode  of 
constructing  the  machine.— Morgan  v.  Seaward^  100 

The  combination  of  anthracite  coal  with  hot  blast  in  the  manufacture  of 
iron,  is  a  manufacture,  and  the  circumstance  of  hot  blast  being  already  the 
subject  of  letters  patent  will  not  prejudice  the  validity  of  the  subsequent 
patent. — Crane  v.  Price,  674 

Mistakes,  See  "Errors." 

Notice  op  Objections,  See  " Statute  5  hS  WilL  IV.,  c.  83, 

8.  5"— 

In  the  Privy  Council,  a  notice  of  objection,  that  *'  a  patent  was  granted 
fi>r  an  invention  substantially  the  same  about  thirtr  years  since,"  was 
sufficient,  as  the  parties  might  have  ascertained  by  search,  what  the 
patent  consisted  of. — Westrup  and  Gibbins*  Patent,  233 

Notice,  Sertice  op — 

The  Master  of  the  Rolls  will  not  order  service  of  notice  out  of  the 
Jurisdiction  of  the  Court,  in  the  case  of  a  uetition  to  remove  a  disclaimer 
enrolled  by  a  patentee  (resident  in  Scotland)  to  an  English  patent^ 
Sharpens  Patent,  461 

Novelty — 

Whether  it  is  new  or  not,  is  a  question  for  the  jury.  The  question 
raised  for  the  jury  was  this :  whether  the  various  instaoOM  brought  for- 


€90  19DJ». 


ward  by  ike  dcfeiwianti,  sBovnted  to  proof  that  bdbre  or  at  the  time  of 
akinf  oat  the  potent,  die  manuftrtnre  was  in  pvbfic  use ;  or  wheiiier  it 
tell  short  ci  thai  point,  and  prored  onl j  tliat  expetimenta  had  been  made 
IB  vario«a  <|oaftera»  and  had  been  abandoned.— fcorowA  c  Xnrar,S8<^ 

Object  icixs — 

A  poteatre  b  not  to  be  entrapped  bj  cftpckms  objectioD:!  to  a  spedfica- 

A  Coort  wiQ  rcqaire  the  defiradant  to  fiunish  sach  panicalars  as  should 

the  pjaintitf'  to  andemaBd  what  ia  to  be  prored  at  the  trial ;  not, 

(tolayopcn  hb  case,  or  the  rvidcBte  by  which  k  is  to  be  supported, 

irrr  a  naiunablt  acoowat  of  the  natave  of  the 

'  9L  Jv  ocsnuse,  40o 


MTS  that  DOCke  of  objectioo  shaH  he  given,  it  means 
that  shaU  roQver  iniofatioa  to  the  miad  of  the  party,  and 
party  aoMEaat  to  rcftv  mnam  ai  the  tnaL — Fisier  r. 
,41S 


The  maa  who  tu%t  gets  his  patent,  is  considered  the  &nt  inrcntor  ia 
alrhongh  others  nuT  hare  preceded  him  in  inrcntion,  provided  the 
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A  good  patent  may  be  obtained  fior  an  ioTention  whidh  reqxiiret  the 
of  a  ptenoi  patcmt  stfll  in  Ibrcci — Crane  r.  Frier,  676 


PtmA— 

That  the  ue  of  the  patent  br  the  defeadaat,  bdbre  the  dare  of  a  dis- 
dmoMr.did  not  r  ender  tern  tiahle.  the  whote  patent  bes^  bad  before  di*- 
heU  to  be  a  good  pfaa.r-Pcrry  a.  Skimmer,  4»4 


Toa  caacoC  take  omt  apatent  fjr  a  principle;  yon  asay  takeoot  a  patent 
iar  a  principle,  coapird  with  the  mode  of  carrying  the  principle  into 


If  a  porty  iuTent  one  mode  of  applying  a  prindpEe  in  a  certain  maco- 
tkctnre.  he  amr  get  others  to  find  oat  or  invent  ocher  modes ;  if  the  parent 
be  figr  the  ifpiaiiriaw  of  a  prindple,  the  patentee  having  already  inTested 
one  made  «t  appbcanao.  and  the  potting  of  s»ch  ocher  mntlffB  icto  the 

iniaie  a  patuL — Jmfir  r.  Frmtt^  9f 


riuvT  Cocxcii. — 

In  ippSMfisne  ftr  tittaiiea  of  the  acnod  of  a  patent,  thb  Court  will 
r««|au*  laeng  t* idenct  of aaerit. and oi hardship.— frvVi  Pmtrmt,  1 1 7 

TheCoortwitt  hear  the  petitioo  of  a  patentee,  and  «iO  report  fiiToarablr 
to  the  Crown,  that  the  period  of  the  patent  ongh t  to  be  extended,  althoogh 


In  UpRtinnne  to  the  Tmj  Cmmmal  to  extend  ih*  period  of  letters 
Mttent.  toe  promts  «hkh  are  token  into  acconnt,  are  thme  which  exceed 
^  oidimary  charges  tag  making  Bke  articles:  the  promts  which  are  reallr 
by  rcwm  of  a  parmt,  are  those  imwuji  which  i 
ordinary  tnde  chaigca  fir  like' ankles  af 
's  ihiinii;  IfT 


INDEX.  6^1 

Prolongation  of  Letters  Patent,  See  "PrItt  C<>twcir:^'' 
AND  "Extension."  ^ 

Public  Use — 

To  construct  paddle  wheels  in  private,  and  to  send  two  seta  abroad  to 
be  tried,  previous  to  a  patent  being  taken,  is  not  a  publication  or  public 
use  which  will  invalidate  a  patent. — Morgan  v.  Seaward^  100 

If  the  patentee  has  before  the  patent  constructed  machines  for  sale  as 
an  article  of  commerce  or  gain  to  himself,  the  invention  would  not  be 
new. — Morgan  v.  Seaward^  101 

The  payment  of  A.'s  workmen  by  B.,  for  making  a  machine  according  to 
the  inveution  of  A.,  and  sending  the  machine  abroad  to  be  used  there  by 
B.  and  his  partners,  is  not  a  publication. — Morgan  v.  Semvard,  101 

If  it  be  taken  from  a  book  published  in  Enjgland,  and  open  to  all,  it 
would  be  a  question  for  the  jury.—  Comiih  v,  Jieene,  366 

The  production  of  a  specification  to  a  previous  patent,  butinrolled  after 
the  patent  in  question  was  granted,  containing  the  same  invention,  is  no 
evidence  that  the  invenUon  claimed  under  the  second  patent  was  old.— 
Cornish  v.  Keene,  380 

Secret  Use,  See  "Public  Use." 

SrECIFICATlON — 

The  patentee  should  fairly  state  in  his  specification  the  real  oNture  of 
his  invention,  and  also  how  it  can  practically  be  carried  into  effect,  in 
order  that  the  public  may  know  what  is  prohibited  ground,  because  that  is 
the  premium  which  the  patentee  pays  for  the  monopoly  which  he  receivef. 
'^Morgan  v.  Seaward^  91 

A  specification  must  be  such,  that  a  workman  engaged  in  the  business 
may  be  able  to  produce  the  invention,  not  by  any  invention  of  his  own, 
but  by  following  the  specification.^- il/or^an  v.  Seaward^  91 

If  a  patentee  knows  any  particular  mode  by  which  his  invention  can  be 
most  conveniently  carried  into  effect,  he  ought  to  state  it  in  his  specifica- 
tion.— Morgan  v.  Seaward^  92 

A  specification  would  tend  to  mislead,  if  it  stated  that  a  whole  class  of 
substances  may  be  used  to  produce  a  given  result,  when  in  fact  only  one  is 
capable  of  doing  it. — Bickford  v.  Skewes,  459 

A  specification  which  claims  two  things  separately  is  bad,  if  either  or 
both  oe  old ;  and  the  circumstance  of  describinff  the  use  of  the  two  in 
combination,  though  such  combination  be  new  and  useful,  will  not  sustain 
the  patent. — Kay  v.  Marshall,  169 

Specimens — 

The  Court  in  an  action  for  infringement,  will  not  require  the  plaintiff  to 
give  to  the  defendant  before  trial,  specimens  of  his  manufacture. — Cro/ts 
V.  Peach  and  others,  233 

^XATriTES— • 

21  James  I.,  c.  3  (9) ;  11  Hen.  VI.,  c.  1  (16) ;  13  Eliz.,  c.  6  (17) ;  5  &  6 
Will.  IV.,  c.  83  (17) ;  2  &  3  Vic.  c.  67  (123) 

Subject  Matter,  See  "Invention  and  Manufacture." 
Suppressing — 

If  a  party  in  applying  for  an  injunction,  suppress  a  material  fact,  the 
Court  will  dissolve  the  injunction.— ^66o//  v.  IrilUams  and  others,  400 
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Use,  See  *•  Public  Use." 
Useful — 

,.  Where  a  patent  is  taken  for  two  things,  a  steam-engine  and  a  piddlc- 

wheel,  the  patent  is  void  if  one  is  found  to  be  not  useful;  but  where  a 
patent  is  for  a  machine  consisting  of  seteral  parts,  and  one  or  more  u 
Ibund  not  to  be  useful,  that  will  not  inYalidate  a  patent.— J/or^an  r. 
Seaward,  104 

Validity — 

The  validity  of  a  patent  comes  into  question,  in  a  plea  that  the  inren- 
tion  is  not  new.—GtUett  v,  Wilhy,  567 

Workman — 

A  workman  must  use  his  skill  in  making  an  invention  from  a  specifica- 
tion. If  a  drawing  is  defective,  and  the  specification  says  that  two  tilings 
are  to  move,  he  is  to  make  them  move,  and  not  follow  the  drawing  with 
such  exactness,  as  to  prevent  their  moving. — Morgan  v.  Seaward,  92 


Macintosh,  Printer,  Great  New-street,  London. 
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